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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

BRUCE HIRCHAK, GiseNo.: 15ev-07786 PAZ)
Plaintiff, OPINION

V.

COMMISSIONER OF SOCIAL SECURITY)|

Defendant.

APPEARANCES:

JAMES LANGTON
LANGTON & ALTER, ESQS.
1600 ST. GEORGES AVENUE
PO BOX 1798
RAHWAY, NJ 07065

On behalf of Plaintiff

RAFAEL MELENDEZ

SOCIAL SECURITY ADMINISTRATION
OFFICE OF THE GENERAL COUNSEL
300 SPRING GARDEN STREET
SIXTH FLOOR

PHILADELPHAS, PA 19123
On behalf of Defendant

PAUL A. ZOSS, United StatesMagistrate Judge.

This matter comes before the Court pursuant to Section 205(g) of the Social Seairity
as amended, 42 U.S.C. 8§ 405(g), regarding the applicatidplamftiff Bruce Hirchak for
Supplemental Security Income (“SSI”) under Title XVI of the i@8b8&ecurity Act. 42 U.S.C.
88 401 et seq Phintiff appealdrom the finaldecision othe Administrative Law Judgé‘ALJ")

denying the applicatiorefendantthe Commissioneof Social Security (“the Commissioney”)
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opposedlaintiff's appeal. After careful considerain of the recordjncludingthe ALJ hearing
transcripts, the ALJ’s prior decision, and the pleadings and memoranda submitedoayties,
the Court decides this matter without oral argument pursuant to Rbleo? &he Federal Rules of
Civil ProcedureandLocal Civil Rule 9.1(f) For the reasons set forth below, the Caiffitms the
Commissioner’s decision that Plaintiff became disabled on August 2, 2013, but retherses
Commissioner’s decision that Plaintiff was not disabled prior to August 2, 2013, anttisetha
case to th&€ommisioner for payment of benefits.

l. PROCEDURAL HISTORY

On October 28, 2009, Plaintiff filed an application for SSI. ZB4-10.} On August 19,
201Q the Commissioner determined thaintiff was not disabled and denied thgplication.
(R. 68-80.) Plaintiff filed for reconsideration, and hagpplication was again denied Becember
13, 2010. (R. 81-96.)

Plaintiff requested a hearing, which was held on April 9, 2@1&intiff was represented
by counsel. (R8-28.) The ALJ issued a decision on April 19, 2Hdgrindenying Plaintiff's
application. (R97-115.) The Appeals Council remanded the ALJ’s decision on August 22, 2013.
(R.116419.) The ALJ held a second hearing on February 27,, 201dhich Plaintiff was again
represented by counseglR. 4367.) On March 20, 2014, the ALJ issued a decision finding that
Plaintiff was not disabled prior to August 2, 2013, batamedisabled on that date and has
continued to be disabled. (R9-48.) The Appeals Council deniethtiff's request forappeal
(R. 1-6), thereby affirmingthe ALJ’s March 20, 2014decisionas the “final” decisiorof the

Commissioner

1“R.” refers to thecontinuous pagination of tregministrative @cord. ECF No. 7)



On November 10, 201%laintiff timely filed thisappealpursuant to 42 U.S.C. § 405(g)
and pursuant to 42 U.S.C. 8§ 1383(c)(3). (ECF Np.Qn April 3, 2018, Plaintiff consented to
have a U.S. Magistrate Judge condltturther proceedings in tlease to dispositiopursuant to
28 U.S.C. § 636(candRule 73 of the Federal Rules of Civil ProcedufECF No 17.)? The case
wasreassigneé to the undersigned Magistrate Judge on April 23, 2018.

Il. LEGAL STANDARD

A. Standard of Review

This Court has plenary review ¢dgal issues decided by the ALJ in reviewamplications
for SSI Knepp v. Apfel204 F.3d 78, 83 (3d Cir. 2000). In contrast, the Court reviews the ALJ’s
factual findings to determine if they are supportedsblystantial evidenceSykes v. ApfeR28
F.3d 259, 262 (3d Cir. 20009ee alsat2 U.S.C. 88 405(g¥ 1383(c)(3). Substantiakvidence
“doesnotmeanalarge or considerable amount@fidenceputrathersuchrelevantevidenceasa
reasonablenind might acceptasadequatdo support a conclusion.’Piercev. Underwood 487
U.S.552, 565 (1988]citationandinternalquotationsomitted);seeK.K. exrel. K.S.v. Comm’r of
Soc.Sec, No. 17-2309(JLL), 2018WL 1509091 at*4 (D.N.J.Mar. 27, 2018).Thus, substantial
evidencds “lessthana preponderance of tieidenceput ‘more thanamerescintilla.” Bailey
v. Comm’rof Soc.Sec, 354 F. Appx. 613, 616 (3dir. 2009) €itationsand quotationsmitted);
seeK.K., 2018WL 1509091 at *4.

The substantia¢videncestandards a deferentialone,andthe ALJ’s decisioncannot be
setasidemerelybecausehe Court‘acting de novomight havereacheda different conclusion.”

Hunter Douglas|nc.v. NLRB 804 F.2d 808, 81(8d Cir. 1986);seg e.g, Fargnoli v. Massanatri

2 Defendanthas providedyeneal consent to Magistrate Judigeisdictionin cases seeking review ofeth
Commissionés decision SeeStanding Ordeln re: Social Security Pilot Project (N.J. Apr. 2, 2018).



247 F.3d 34, 38 (3d Cir. 20p{‘'Where the ALJ findings of fact are supported by substantial
evidence, we arbound by those findings, even if we would have decided the factual inquiry
differently.”) (citing Hartranft v. Apfel 181 F.3d 358, 360 (3d Cir. 1999K;K., 2018 WL
1509091 at*4 (* [T]he district court ...is [not] empoweredo weighthe evidencer substitutats
conclusiondor those of théact-finder.””) (quotingWilliamsv. Sullivan 970F.2d 1178, 11823d

Cir. 1992)).

NeverthelessheThird Circuit cautionghatthis standardf reviewis not “atalismanicor
selfexecuting formula for adjudication.” Kentv. Schweiker 710 F.2d 110, 1143d Cir. 1983)
(“The searchfor substantiakvidenceis thus aqualitativeexercisewithout which our review of
socialsecuritydisability casexeaseso bemerelydeferentiandbecomesnsteadasham.”);see
Colemanv. Comnir of Soc.Sec, No. 15-6484(RBK), 2016WL 4212102at*3 (D.N.J.Aug. 9,
2016). TheCourthasa dutyto “review theevidencen itstotality” and“takeinto accouniwhatever
in therecordfairly detractdromits weight.” K.K., 2018WL 1509091 at*4 (quotingSchonewolf
v. Callahan 972F. Supp. 277, 284D.N.J. 1997)(citationsand quotationsomitted)); seeCotter
v. Harris, 642 F.2d 700, 70@d Cir.1981) (substantiavidenceexistsonly “in relationshipto all
the otherevidencein therecord”). Evidence is not substantial if “it is overwhelmed by other

evidence' “really constitutes not evidence but mere conclusion“ignores, or fails to resolve,
a conflict created by countervailing evidenc&Vallace v. Sec’y of Health & Human Serv&2
F.2d 1150, 1153 (3d Cir. 1983) (citikgnt 710 F.2cat 114) seeK.K., 2018WL 1509091 at *4.
The ALJ decisionthus must bsetasideif it “did nottakeinto accounthe entirerecordor failed

to resolveanevidentiaryconflict.” Coleman 2016WL 4212102at *3 (citing Schonewolf972F.

Supp.at 284-85)(citing Goberv. Matthews 574 F.2d 772, 77@d Cir. 1978)))



Although theALJ is not required“to useparticularlanguageor adhereto a particular
formatin conducting hisnalysis’ his decision mustontain“sufficientdevelopment of theecord
andexplanationof findingsto permit meaningfulreview.” Jonesv. Barnhart 364 F.3d 501, 505
(3d Cir. 2004)(citing Burnettv. Comm’rof Soc. Sg, 220 F.3d 112, 119 (30ir. 2000));seeK.K.,
2018WL 1509091at*4. TheALJ must‘specificallyidentify andexplainwhatevidencehefound
notcredibleandwhy hefoundit not credible.”Zirnsakv. Colvin, 777 F.3d 607, 613d Cir. 2014)
(citing Adornov. Shalalg 40 F.3d 43, 483d Cir. 1994));seeK.K., 2018WL 1509091 at*4. As
theThird Circuit instructs:

Unlessthe [ALJ] hasanalyzedall evidenceand has sufficiently explainedthe

weight he hasgiven to obviously probtve exhibits,to saythat his decisionis

supportedoy substantiakvidenceapproachean abdicationof thecourt’s duty to

scrutinizetherecordasa wholeto determinewhether the conclusionsachedare
rational.

Gober, 574 F.2d at 776&eeSchonewolf972F. Supp.at 284-85.

Following review of the entire record on appeal from a denial of benefits, the Gourt ¢
enter ‘a judgment affirming, modifying, or reversing the decision of the [Commis$jamién or
without remanding the cause for a rehearing2’ U.S.C. 8§ 405(g). Remand is appropriate if the
record is incomplete or if the ALJ’s decision lacks adequate reasonimantairs illogical or
contradictory findings.See Burneft220 F.3d at 11:20; Podedworny v. Harris745 F.2d 210,
22122 (3d Cir. 1984)).Remands alsoappropriataf the ALJ’s findings are not the product of a
complete review which “explicitly weigh[gll relevant, probative and available evidence” in the
record. Adorno v. Shalala40 F.3d 43, 48 (3d Cir. 1994) (internal quotation marks omitses);
A.B.on Behalf ofY.F.v. Colvin, 166F. Supp.3d 512, 518.N.J. 2016). A decisionto “award
benefitsshould bemadeonly whentheadministrativaecordof thecasehasbeenfully developed

andwhensubstantiakvidenceon therecordasa wholeindicateshattheclaimantis disabledand



entitledto benefits.”"Podedworny 745 F.2dat 221-22(citation and quotationomitted); seeA.B,

166 F. Supp.3dat518. In assessingvhether theecordis fully developedo supportreversalthe
courtstakeamoreliberal approachwhenthe claimanthasalreadyfacedlong processinglelays.
Seee.g, Moralesv. Apfel 225 F.3d 310, 32(Bd Cir. 2000). Reversals “especiallyappropriate
when“further administrative proceedings would simply prolong [Plaintiff's] waiting ardydeis
ultimate receipbf benefits.” Podedworny 745 F.2d at 223eeSchonewo|f972F. Supp.at 290.

B. Standard for Awarding Benefits

Under theSocial SecurityAct, an adultclaimant(i.e., apersorover the age of eighteeis)
disabledand eligible for SSI benefitsased on an “inability to engage in any substantial gainful
activity by reason of any medically determinable physical or mental impatrwhich can be
expected to result in death or which has lasted or can be expected to lasirfon@as period
of not less than twelve months42 U.S.C. § 1382c(a)(3)(A)A claimantis disabled only if his
physical or mental impairment(s) are “of such severity that he is not onlyeuioadd his previous
work, but cannot, considering his age, education, and work experience, engage in anyather ki
of work which exists in the natiaheconomy.”42 U.S.C. 81382c(a)(3)(B).

In determining whethethe claimant’physical or mental impairment or impairments are
of a sufficient medical severitgscould be the basis of eligibility under the law, the ALJ must
consider the combined effeof all of impairmend without regard to whether any single
impairment, if considered separately, would be of sufficient sevdfitile ALJ finds anedically
severe combination of impairments, then the combined impact of isygirmentsmust be

consiceredthroughout the disability determination process. 20 C.F.R. § 416.923(c).



The process for determining an adultkim for SSI benefitanvolves a five-step
sequential inquiry. 20 C.F.R.416.92@a).3 The claimant bearthe burden of proof &teps @e
through feur. At Step Rve, theburdenshifts to the Commissione20 CFR 8416.912seeHolley
v. Colvin 975 F. Supp.2d 467, 47& (D.N.J. 2013)aff'd sub nomHolley v. Comnr of Soc.
Sec, 590 F. App’x 167 (3d Cir. 2014).

At Step One, e ALJ decideswhether theclaimantis currently engaging in substantial
gainful activity. 20 C.F.R. 8 416.920]b Substantial gainful activitis work activity that involves
doing significant physical or mental activities argdusually done for pay or profit. Id.

88 416.9724) & (b). If the claimanis engagingn such activity, then the inquiry ends because
the claimanis not disabled.

“The [Step Twolinquiry is ade minimisscreening device to dispose of groundless cldims.
Newell v. Comnm’of Soc Sec, 347 F.3d 541, 546 (3d Cir. 2003t this stepthe ALJdecides
whether theclaimant has a medicallydeterminable impairment or a combination safch
impairments that isevere. 20 C.F.R. § 416.920(c An impairment or combination of
impairments is severe if it significantly limits a claimant’s ability to perform basic wainkitees.

An impairment or combination of impairments is severeaf the claimant has a slight abnormality
or a combination oflight abnormalities that causes no more than minimal functional limitations
Id. 8 416.922.1f the claimantdoes not have a sevamepairmentor combination of impairments,

then the inquiry ends because the claimant is not disabled.

3 A new regulation governs the weight attributed to certain evidence forsdided after March 27, 2017.
Revisions to Rules Regarding the Evaluation of Medical Evid8aded Reg 5844 (Jan. 18, 2017) (citing
20 C.F.R. 8 416.920(c) (“How we consider and articulate medical opinions and prinisticitive medical
findings for claims filed on or after March 27, 2017.”)). This case arisesdrdaim filed on October 28,
2009 andis thereforeanalyzedby this Court— as it was by the ALJ under the prior regulation, now
codified at 20 C.F.R. § 416.927 (“Evaluating opinion evidence for claims filed ddmeh 27, 2017}



At Step Three, the ALdecideswhether theclaimant’s mpairment or combination of
impairments*meet$ or “medically equals the severity of an impairmgs) in the Listing of
Impairments (“Listing) found at 20 C.F.R. 8 404, Subpart P, Appendix 120 C.F.R.
88 416.920(d), 416.925, 416.92B the claimant’s specific impairment is not listed, the ALJ will
consideithe most closely analogous listed impairment for purposedidgenedical equivalence
Id. § 416.926(b)(2).If the claimanthasan impairment bcombination oimpairmentghat meets
or medically equals a Listinghen theclaimantis presumed to be disable® long as the
impairment or combination of impairments has lasted or is expected to last fomacosiperiod
of at least 12 monthdd. § 416.909.

At StepFour, the ALJ must determine tledaimant’s residual functional capac{tiRFC”),
determinethe physical and mental demands of the claimant’srpéstantwork, anddetermine
whether claimant has the level of capability needguetéorm the past relevantork. 20 C.F.R
88 416.92(e) & (f). RFC isthe claimant’'snaximum remaining ability to do physical and mental
work activities on a sustained basis despite limitations fismmpairments. Pastrelevant work
is work performedeither as the claimant actually performed it or as it is generally performed in
the national economy) within the last 15 years or 15 years prior to the disdaigty In addition,
the work must have lasted long enough for the claimant to learn te@ gobtlandoe engageth
substantial gainful activityld. 88 916.945916960. If the claimant’s RFC enables him to perform
his past relevant work, then the claimant is not disabled.

At Step Rve, the ALJ must decide whethére claimant, considering hiRFC, age,
education, work experience, is capable of perfornoithgr jobsthatexist in significant numbers
in the national economy. 20 C.F.R486.920(g).If the claimant is incapable dbing sgthen

heis presumed to be disabled as longpigsmpairment or combination of impairments has lasted



or is expected to last for a continuous period of at leadtze months. Otherwise, the claimant is
not disabled.

In deciding the claimant’s ability feerform other jobs that exist in significantmioers in
the national economy, the ALJ must consider whetiieclaimaris impairment and symptoms
result in exertional and/onon-exertional limitations. The classification of a limitation as
exertional is related to the lied States Department of Lab® classificatio of jobs by various
exertionlevels (sedentary, light, medium, heavy, and very heavy) in terms of the istiengands
for sitting, standing, walking, liftingzarrying, pushing, and pullingd. at§ 416.969éb). Non-
exertional limitatons affect a claimans ability to meefall other demands of a jol.€., non
strength demands), includitgit not limited tadifficulty performing the manipulative or postural
functions of some work such as reaching, handling, stooping, climbing, crawling, or aguchi
Id. at 8416.969a(c) If the daimanthas no norexertional limitations and can perform all or
substantially all exeidn demands at a given levéign theALJ mustusethe MedicalVocational
Rules(also referred to a&rid”) found at 20 C.F.R. § 404, Subpart P, Appendix 2. 20 C.F.R.
8 416.969a(b) The Gridreflecs various combinations oRFC, age, educationand work
experience and direct a finding of disabled or not disabled for each combirtdtwaver,if the
claimant also has any nosexertional limitations or cannot perform substantially all of the
exertional demandat a givenlevel, then the Grids used as #&ramework for decisiommaking
unless there is a rule that directs a conclusion of disabled without consitheriadditional non
exertional or exertional limitationdd. 8416.969a(d). If the claimant has solely rexertional

limitations, then the Grid providesframework for decisiomaking. Id. 88 416.969a(c).



1. ALJ DECISION AND APPELLATE ISSUES

The issues before the Court involve Steps Four and Five of the SSI dighddgitsnination
process In 2012,the ALJ determinethatPlaintiff wasunable to perform any past relevant work
andhad the RFC:

to perform sedentamnyork as defined in 20 CFR [8] 416.967(a) except claimant is

unable to perform fine fingering manipulation involving the index finger with left

non-dominant hand; requires theildly to sit or stand at his election; and [is] able

to perform simple, unskillediepetitive nature with one to two step proset

completion.

(R. 104.) The ALJfurther determined that “a finding of ‘not disabled’” would be directed by
MedicalVocational Rule 201.27” if Plaintiff had the RFC to perform the full range of sadent
work. (R.111.) But because Plaintiff's ability to perform all or substantially all & th
requirements of this level of work was impeded by additional ltronig, the ALJ turned to
testimony from a Vocational Expert (“VE”) to determine the extent to which such tiiomisa
eroded the unskilled sedentary occupational base. (R. 111.) Using the Grid asveofigthe
ALJ decidedthat Plaintiff was not disabdebecause he could perform jobs that exist in significant
numbers in the national economy consideringR#€, age(then 49), educatiothighschool and
English speaking), andork experiencéunskilled). {d.)

The Appeals Councilacated the ALJ’'s 2012 decision based on a single issue involving
the eamination performed by the Commissioner's consultative orthopetigsigian
Specifically, theAppeals Council concluded that the ALJ had not provided sufficient explanation
for disregardinghe consultativghysician’sopinion about Plaintiff's hantimitations (R. 117.)
The ALJ was instructed on remand“fg]ive further consideration to the claimant’'s maximum

[RFC] during the entire period at issue and provide rationale with specific referensédetoce

of record in support of assessed limitations.” (R. 118).

1C



The record on remand was supplementeth¢tude an updated report from Plaintiff's
treating physician, a report from a consulting physician whom Plaintiff é&dned prior to
remandadditional testimony from Plaintiff, and testimony from another YRe ALJ decidedn
2014 that Plaintiff was unable to perform any past relevant work and had the RFC:

to perform sedentamnyork as defined in 20 CFR [8] 416.967(a) except claimant is

unabk to use his index finger of the left rRdominant upper extremityand] is

able to performwork that is simple and repetitive nature with one to two step

process to completion.
(R.36.)

Finding thatPlaintiff's ability to perform all or substantially all of thequirements othe
full range of sedentary woskasimpeded by additional limitationswhich again precluded direct
application of MedicaMocational Rule 201.27 the ALJ turned to thesupplementaVE
testimory. (R. 4041.) Wsingthe Grid as a framework, the ALJ decidbat Plaintiff was not
disabledbeforeAugust 2, 2013because he was capable of making a successful transition to other
work that existed in significant numbers in the natiocahemy. (R. 41.) The ALJalsodecided
by direct application of Medicalocational Rule 201.12, thBfaintiff becamealdisabled orugust
2, 2013,whenhis age categorghanged because no jobs existed in significant numbers in the
national economy that he could perfornid.Y

The parties agree that Plaintiff is unable to perform his past relevant meyrfoapurpose
of obtaining SSI benefits, became disabled on August 2, 2013.

Plaintiff contends thate ALJ sdecisionthatPlaintiff was not disabled prior tAugust 2,
2013, isnot supported by substantial evidendelaintiff disputes the ALJ’'s RFC assessment in
two respectsFirst, Plaintiff argues that the ALJ substituted the “the unanimity of medical opinion”

regardingPlaintiff's hand limitationswith the lay observation that “[Rjntiff has the occasional

ability to drive a motorcyclé ECF No. 11 atl0. Seconl, Plaintiff argues that the ALJ failed to

11



afford significant weight to the treating physician’s opinion baak limitations rendered Plaintiff
incapable of an-Bour work day. Id. at 11 Plaintiff also disputesthe ALJ's assessmerthat
Plaintiff was capable gberformingother jobsthatexistedin significant numbers in the national
economy Id. at 11, 16.Plaintiff asks the Court to affirm the ALJ’s decision that Plait&tame
disabled on August 2, 2013, but reverse the ALJ’s denial of benefits prior to August 2, 2013, and
remand for paymentld. at20.

Defendantontends thahe ALJ’s decisionthat Raintiff was not disabled prior to August
2, 2013, issupported by substantial evidence. ECF No. 151&.8efendanthereforeasks the
Court to affirm the ALJ’s decision in its entiretid. at 13.
V. DISCUSSION

A. Plaintiff’'s Back Limi tation

The ALJ’s ruling on Plaintiff's back limitation ighambiguous:

That the claimant is limited to sedentary work was demonstrated by the medical

evidence. ..Nothing in the record would prevent the claimant for sitting for six

hours with ordinary breaks every two hours.
(R. 39)* In making this ruling the ALJgave significant weight” to thosparts ofthe opinion
provided by Dr. Rashel Potashnik, the Commissioner’s consultative orthopedidatysitich
the ALJ found “were consistent with the medical evidence.” (RR&Y Dr. Potashnik specifically
found as to Plaintiff's back limitation “that Plaintiff couldit for 4 hours without interruptiorsit

for 8 hours total in a workay; stand fo60 minutes without interruption; walk f& hous without

interruption; stand for 4 hours and walk for a total of 5 hours in a workaghayrequently lift up

4 Sedentary work requires the ability to: work 8 houtsyafor 5 days aveek with 3 daily breaks attur
intervals (15 minute morning break,-80 minute lunch break, and 15 minute afternoon break); lift no more
than 10 pounds at a time; and carry occasionally articles like dockeldilgers, and smatibols. SeeSSR
96-9. An unskilled sedentary job generally requires sitting a total of 6 hours anchgtartdtal of 2 hours

in an 8hour work day. SeeTitles Il & XVI: Determining Capability to Do Other WokThe Medical
Vocational Rules of Appendix 3SR 8310, 1983 WL 31251 (S.S.A. 1983).

12



to 10 pounds and occasionally carry up to 20 pourfBs37; seeR. 53839.) But contradicting
evidence was provided bBr. Wayne Fleishhacker(Plaintiff's treating physician for pain
management Dr. David Weiss(a consultative orthopedic physician retained by Plaintiff after the
initial ALJ decision was issued but before the Appeals Council remand P laintiff.

Dr. Fleishhackereported that he had treated Plaintiff approximately six times per year
since March 2010 for chronic lumbar spine pain and radicular syndrome. (R. 699.) Dr.
Fleishhackeopined thaPlaintiff couldoccasionally lift and carry up to 10 pounds totildrarely
lift and carryup to 20 pounds (R. 701), aatso that Plaintiftould sit, stand and walk a total f
hours in ar8-hour day(R. 70801).> According to Dr. Fleisshackep]aintiff couldsit 15 minutes
at one time before needing to get npededduring an 8hour work day to walk around for 10
minutes every 15 minutes; required a job that permits shifting positions at will from,sitting
standing or walking; and needed during ahoBir work day to take unscheduled-1® minute
breaks every 130 minutes. (R. 701.) The record contains signifid@sumentation from Dr.
Fleishhacker regarding Plaintiff's repeated efforts seeking retef backrelated pain, resulting
in numerous office procedures and prescriptimngain medication.(R. 467-81, 49335, 608
623, 699711) Dr. Weissopinedthat Plaintiff had a permanentsdbility caused by back
problemsalthough heorovided no specific detaibsboutPlaintiff’'s ability to sit, stand, walk, lift
and/or carry.(R.718-34)

Plaintiff testified that he could sit for 15 minutes at a time without major discomfort, at
which point he needed to stand or stretch for 5 minutes before sitting back @&wh7, 56.)

When asked how long he could stand without experiencing pain, Plaintiff responded:

5The ALJ decision erroneously cites Dr. Fleishhacker as having opinedadiniff®is able to occasionally
lift up to 20 pounds.” (R. 38.)

13



| can answer it this way. It doesn’t matter what position I'm in. Eadheaery

position, whether it's laying, standing, sitting walkingjkave to either joaty my

position periodically and it's no one of them for a long period afe.... Sitting’s

easier than walking and standing only for a short period of time.

(R. 17) When askedhow much weight he could lift with two hands and carry across the room
without making his pain much worse, Plaintiff responded that he could lift a gallon of milk but
might experience problems depending on how he turned. (R. 17-18.)

The ALJ assigned “no significant weight” ©r. Fleishhacker's opiniomecausethe
“restrictive assessmentas not substantiated Bighe record as a whale (R. 3839.) The ALJ
assigned “little weight” to Dr. Weiss’s opinion becalseWeiss was paid by Plaintifi was not
clear that Dr. Weisanderstoodhe definition of “disability”applicable to SSI benefitand Dr.
Weiss “apparently relied quite heavily on thubdgct report of symptoms and limitations provided
by the claimant and, seemed to uncritically accept as true most, if not allabthehclaimant
reported.” (R. 3340.) The ALJ concluded that Plaintiff's statements concerning the intensity,
persistene and limiting effects of the symptoms wermt entirely credible” because

The claimant described activities of daily living that are consistent with a sedentar

residual functional capacity. For example, he testified that he sits in frent o

computer drives a car and watches television.

Additionally, as mentioned earlier, the record reflects work activity tfeealleged

onset date. Although the work activity did not constitute disqualifying substantial

gainful activity, it does indicate that tklaimant’s activities have, at least at times,

been somewhat greater than the claimant has generally reported. The record

revealed that the claimant reported he was working after his alleged atesahd

after his reported unsuccessful work attempt. In November 2009, the claimant

presented at Somerset Medical Center with complaints of pain in his ankles, hand

and neck. He requested a prescription for Percocet stating that he was working

the area and needed the medication due to increased paine .clalihant also

testified to performing heavy work driving a snow plow during a snow storm

approximately in December 2013.

(R. 39;see id (“in his analysis of activities of daily living [Plaintiff] reported living withou

difficulty performing a majoty of household duties”).)

14



Evidence from a treating physicianlet alone the most recent treating physiciams
entitled togreatweight. 20 C.F.R. 8§ 416.927(c)(2®ee¢ e.g, Cardone v. Comm;rNo. 155063
(SRC), 2016 WL 4468556, at *2 (D.N.J. Au@®,2016) The Third Circuiinstructsthat an ALJ
may reject a treating physician’s opinion outright only on the basis of comtradimedical
evidence and not due to the ALJ’s own credibility judgments, speculation or lay oduhioales
v. Apfe] 225 F.3d at 317-19(treating physician rule is “cardinal principle” guiding disability
determinations). Similarly, a claimant’'s subjectivesymptoms, includingpain, are entitled to
seriousweight if they reasonably could be caused by a medically determinable irapairm
20 C.F.R§416.929; see Mason v. Shalgl@94 F.2d 1058, 1067-68 (3d Cir. 1993).

The ALJ pointed to no edical evidence that contradictBd Fleishhacker’'s opinioasto
Plaintiff's back limitation. (R. 38.) Despite findind[a]fter careful consideration of the evidence”
that Plaintiff's medically determinable back disorder reasonably could kextexbto causthe
pain associated with sitting about which Plaintiff cdeaped (R.39), the ALJ appears to have
discounted botr. Fleishacker’s opinioand Plantiff's testimony as to the intensity, persistence
and limiting effects of this symptom for one reasomamely, Plaintiff can sit in front of a
computer, drive a car, watch television, and operate a snow plow. (R. 39.) However, nothing in
the record establishes that any of these activities require Plaintiff to sit fer threom 1530
minutes. The ALJ erred in relying on his own credibility judgments, spemnuland lay opinion
that these activities require that Plaintiff remain in a seated position for at teasteutive hours.
The Court thusfinds that the ALJ's RFC finding at Step 4 lacks sulisthrevidenceas to
Plaintiff's back limitation The Courtalsofinds that Plaintiff has satisfied his burden of proof in

this regard becauder. Fleishhacker’s opinion is supported by substantial evidence.

15



Plaintiff's counselasked the VEHo assumen ndividual of Plaintiff's age, education and
work history, who was restricted to sedentary work, and who was further egbstiocjobs of a
simple and repetitive nature involving one and -step processes to completion due to
combination of pain and/orde effects of medicationR. 64, 66.)Next, Plaintiff's counsel asked
the VE to assume that thhypothetical individual needed to take unscheduled breaks of 10 to 15
minutes at a time, say three times a.tlg§R. 66.) Lastly, Plaintiff's counsel asked the VE what
effect these assumptions would have on the individual’s ability to do any WhekVE testified
that, “if these were unscheduled breaks three or four times a day, in my opinion he would not be
able to maintain employment in the competitiaeor market. (R. 66.) The hypotheticalposed
by Plaintiff's counsel reflects Dr. Fleishhacker’s opinion as to Plaistiféick limitation; indeed,
the hypothetical appears to understate the number of unscheduled breaks that Wtaifdiff
require in an &our day. Based on the VE’s unequivocal response, the Court finds that the
Commissioner has failed to satisfy her burden of proof in Step Five.

Therefore, theCourt finds thaPlaintiff was disabled prior tAugust 1, 2013, and the case
should be remanded for payment of SSI benefise Tommaney v. CompiNo. 12-4843 (KM),
2014 WL 3809477, *6 (D.N.J. Aug. 1, 2014) (reversing ALJ’s Step Four and Five decision and
awardingbenefitson record fully developed in claim pending over 7 yeatsere substantial
evidence reflects claimant is disabled

B. Plaintiff’'s Hand Limitation

If the Court did not findthat a remandfor payment ofbenefitsis warranted based on
Plaintiff's back limitation the Court would rental the caséor reconsideration of Step Four (and,
if warranted, Step Fivegs toPlaintiff’'s hand limitation.

Dr. Potashnik opinethatPlaintiff was“limited in activitiesrequiringgrossmanipulations

of BUE [bilateral upperextremity],fine manipulationsy theleft handandbimanualdexterity.]”
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(R.537.) Dr. Potashnik’seportindicatedthat,with his dominantight hand Plaintiff waslimited
to occasionaleaching,handling,fingering, feeling pushing,andpulling. (R. 540.) The report
further indicated that, with his non-dominanieft hand, Plaintiff was limited to occasional
reaching but couldneverengagen handling fingering,feeling, pushingor pulling. (R. 540.)

Findingthattherecorddid not supporsuch®significantmanipulativdimitations,” the ALJ
did notgive “significant weight” to this aspectof Dr. Potashnik’s opinion.(R. 38.) The ALJ
determinedhat Plaintiff's handlimitation consistedof aninability to use thdeft index finger.
(R. 36.) Plaintiff argues that the ALJ'determination oPlaintiff's hand limitationrests on “lay
speculation completely untethered from timanimity of medical opinion.” ECF No. 11 at 10.
Plaintiff is incorrect Two medical opinionsand Plantiffs own testmony, contradict Dr.
Potashnikin this regarc

Dr. Fleishhacke reportedno significant limitation with Plaintiff’'s reaching,handling,
fingering or ability to use his hands(R. 38.) Dr. Fleishhacker'sesponséo Plaintiff's Physical
Residual Functional Capacity Questionnareglectedzerolimitation onthe “percentageof time
duringan 8-hour workingday” thatPlaintiff could use hishands/fingers/armsfor the following
activities: “grasp, turn, twist objects;” “fine manipulations;”and “reaching (incl. overhead).”
(R.702.) Dr. Weissdid notreferenceanydifficulties with Plaintiff's handactivities. (R. 39; see

R. 718-34.) Plaintiff testifiedthat he “at times” haddifficulty using his dominantght hand but

6 The ALJ also found that “claimant’s activities during the time efaheged severity were not consistent
with such debilitating manipulative limitations,” because Plaintiff testifiet he hadriven a motorcycle
after his alleged disability onset dait August 2007 (and before filing his SSI benefits application in
October 2008) (R. 38, 108.) Contrary to Plaintiff's asserti@QF No. 11 at 1411), theALJ did noterr

in consideringPlaintiff's motorcycle ridingactivity, becauséRFC determinationis “basedon all of the
relevant medical and other evidencé (20 C.F.R. § 416.945(a)(3) However,absentdetails aboutthe
frequency,duration, location, angurposeof his motorcycleriding, Plaintiff's testimonywas neither
consistenor inconsistentwvith Dr. Potashnik’sopinion regardindPlaintiff’'s handlimitation. The ALJ
couldascertairthesedetailson remand.
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did not mention any difficulty using his non-dominanieft hand, exceptfor noting that his
reconstructedeft pointerfinger did not bend.(R. 58.)

Notwithstanding he contradictory evidencdrom Dr. Fleishhacker, Dr. Weiss, and
Plaintiff, the Court finds that the record is not sufficiently developed at this time to allow
meaningful review of the ALJ's RFC determination as to Plaintiff's hand limitatidhis is
becawseDr. Potashnik’s opiniomppearso beinternallyinconsistentn threerespects.First, Dr.
Potashnik observetiatPlaintiff's “chief complaints” did not includanyissueswith eitherhand.
(R.537.) Second)r. Potashnikeportedthat—exceptfor afusedleft secondinger andinability
to makea full fist with hisleft hand —Plaintiff’'s elbows,wrists, and handshad normalrangeof
motion with normal strength.(R. 38; seeR. 537.) Third, and mostcritically, Dr. Potashnik
reportedon SSAForm OMB No. 0960-0662Medical Source Statemeqf Ability To Do Work
RelatedActivities(Physical) thatPlaintiff could “sort, handle, use paper/filés(R. 544(emphasis
added).)

Having arranged for a consultative examination by Dr. Potashnik and given “sighific
weight” to the remainder of his opinion (R. 38), the ALJ should have undertaken efforts e resol
the internal inconsistencies surrounding Dr. Potashnik’s analysis of Rlaihahd limitation.

This is consistent with guidanpeovided by the Appeals Council when the case was remanded in
2012. (R. 118 (“As appropriate, the Administrative Law Judge may request theatvssburce
to provide additional evidence and/or further clarification of the opinion and medugales

statements about what the claimant can still do despite the impairments (20 C.F.R. 41)6.912).”

” SeeSocial Security Administration Program Operations Manual Systel@N$®’) DI 29501.030,
available at http://policy.ssa.gov/poms.nsf/Inx/0429501030 (last diigipe. 30, 2018) (ALJ may need
consulting source to appear at hearing when questions aboutnddepexam cannot be resolved based
on report).
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The Court therefore finds that substantial evidence does not support the ALJ's RFC
determination as to Plaintiff's hand limitatiowere thighe only issue on appeal, the Court would
remand the case for reconsideratudrStepFour (and, if warranted, Stefpive). That outcome is
foreclosed, however, by the Court’s finding above that the ALJ’s decision should sed\aerd
the case should be remanded for payment of benefits prior to August 2, BEBisdéPlaintiff
was disabled as a result of his back limitatroespective of any hand limitation
V. CONCLUSION

For thepreceding reasonghe Courtaffirms the Commissioner’s decision that Plaintiff
becamedisabled on August 2, 2013, but reverses the Commissioner’s decision that Plaintiff was
not disabled prior to August 2, 2018nd remands the case to hemmisioner for payment of

benefitsin accordance with the instructions above and in the accompaDyutey.

Dated May4, 2018 s/ Paul A. Zoss
At Newark, New Jersey PAUL A. ZOSS, U.S.Ml.

19



