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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

LOUISPIERCE, Civil Action No. 15-7970 (FLW)

Plaintiff,
MEMORANDUM AND ORDER
V.

GARY LANIGAN, et al .,

Defendants.

1. Plaintiff, currently confined at New Jersey State Prison@ndeedingpro se has
filed a Complaint pursuant to 42 U.S.C. 8§ 1983 alleging that prison officials and prison medical
staffhave failed to implement a prescribed cowkteatment fohis serious medical
condition! The Court previously granted Plaintiff's application to prodeddrma pauperis
(ECF No. 2.)Federal law requires this Court to screen Plaintiff's Complainddarsponte
dismissal prior to service, and to dismiss any claim if that claim failst® atEaim upon which
relief may be granted under Fed. R. Civ. P. 12(b)(6) and/or to dismiss any defendasnt wh
immune from suit.See28 U.S.C. § 1915(e)(2)(B).

2. In construing the facts alleged in the Complaint, the Court makes all reasonable
inferencesn Plaintiff's favor. Plaintiff has Hepatitis Candalleges that an infectious disease
specialist prescribed a course of treatnfenhis condition in January 2014 and ordered that
treatment should begin within two tour months. (ECF No. 1, @wpl. atf 12.) Afterseven

monthselapsedPlaintiff filed several grievams regarding the failure to provide the prescribed

1 The Court does not construe Plaintiff's Complaint to raise claims for medical ctadpra
under state law. To the extent Plaintiff wishes to raise such claims, he mustAiecaded
Compilaint.
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treatment (Id. at 1113-16.) In responding to thesgrievances, DefendaMary Lang an
Administrator employed byniversityCorrectional Healthcarat Rutgerg“UCHC”), informed
Plaintiff that he was on a statade waiting list for treatmenand would be notified when his
treatment would begin. Id;, Compl. at 1 134; Exs.B-D. ) Plaintiff further alleges that Dr.
Abu Ashan a medical doctor at NJS#s fully consulted and aware of [P]laintiff's [Hepatitis C]
treatment being delayed for almost over [sic] three years inspite [sic] mfféicdous disease
specialist doctor making two remonendations at different times and did absolutely nothing to
act or intervene on Plaintiff's behalf.1d¢ at ] 8;25.) He also alleges that New Jersey
Department of Corrections (“NJDOCRN)edical Director Ralph Woodwayavho isalso
employed by UCHChal “the final supervisory authority to approve Plaintiff's [Hepatitis C]
treatment in accord with the infectious disease specialist dajteefommendation but failed to
exercise that authority on Plaintiff's behalf.ld(at § 26.)

3. Plaintiff has alssued several administiors at NJSP and NJDQ&@lleging that
he apprised these individuals thatwes not receiving the prescribed treatméent theyfailed
to assist him.In support of this contentioRlaintiff has attachetb the Complaint a
memorandm, dated May 4, 2015, from Defend&aministrator D’llio statingthat“The
Medical Department is aware of the conditions you mention in correspondencedifi¢kis
and advising Plaintiff that he would be “monitored on a regular badi.at(f 17;see alsd&x.
G.) Plaintiff further alleges that he wrote subsequent letters to Administratond2efes Gary
Lanigan, Stephen D’llio, and Stephen Johnson, regatdedenial/delay of treatment and

requesting their interventionld( at 11 18, 22, 24.pefendants Lanigan, D’ilio, antbhnson did

2 Plaintiff also wrote to the Medical Ombudsman Officséek assistance in getting the
prescribed treatmentld( at  16;see alsdExs.E-F.)
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not respond to these subsequetiers. [d. at 1 18, 24.Plaintiff also corresporeti with
Margaret Reed, the UCHC Acting Statewide Medical Patient Advaoeagarding hisequest

for treatment. Ifl. at 718-23;see alsdExs. HL.) He has attached to his Complairietier

from Ms. Reed, dated June 29, 201hich stateshat “a review of your medical record revealed
that the UCHC Infectious Disease Specialist recently reviewed your ahdrinade
recommendations for treatment.ld.(at Ex. L.)

4. Plaintiff alleges that the denial/delay in treatmleacaused his condition to
deteriorate. He has suall Defendants in theindividual and official capacities argeels
injunctive relief that woulgbrovide him with the prescribed treatment, as well as damages. (ECF
No. 1, Compl. apages 1516.)

5. This Court has screened the Complaint in this action for dismms#ing all
reasonable inferences in Plaintiff's favand has determingtiat dismisal of theentire
Complaint is not warranted at this tim&he Court, howevewill dismisswith prejudice the
official capacity damages clainagainst Defendants LanigaD’llio, and Johnson becausés
well established that their emplogeNJSP anlJDOC arenot a person under § 1983ee Will
v. Michigan Department of State Poljieg®1 U.S. 58, 64, 70-71 (1989) (holding that state is not
a “person” within the meaning of Section 1983).

6. The Court also dismisses without prejudice individual capacitglaims for
damages against Administrator Defenddmsigan and Johnsdrecause Plaintiff has not
sufficiently alleged that these Defendants were deliberately indifferdéms$ serious medical
need. Deliberate indifference can be shown by knowledge of the neptethcal care

accompanied by an intentional refusal to provide that care, delayed provision of tfor care



medical reasons or preventing the inmate from receiving recommended treatiDenmer v.
O'Carroll, 991 F.2d 64, 68-6@8d Cir.1993). This 8bjective component requires a mental state
of actual knowledge or recklessne$s. In Durmer, the Third Circuit affirmed the dismissal of
claimsof deliberate indifference against two prison administrators (a warden and the
Commissioner for Correctiohsvho had received letters from the inmate concerning inadequate
medical care pnaded by his treating physician but failed to respond, explaining that “the only
allegation against either of these two defendants was that they failegdoads letters Durmer
sent to them explaining his predicamemd.’at 69;see als@Branch v. StokeCIV.A. 06-1839
(PGS), 2009 WL 483893, at *6 (D.N.J. Feb. 24, 2(q@8plaining same)As in Durmer, the
only allegation against Defendants Lanigan and Johnson is that they failed to respond to his
lettersregarding the denial/delay in treatme#ts such, the individual capacitiaimsfor
damages againBtefendants Lanigan and Johnsor dismissed and Plaintiff is free to file an
Amended Complaint within thirty daybat cures this deficiency

7. The claims allegeth the Complainshall otherwi® proceed at this timé

I T 1S therefore on this 4tday ofApril, 2016,

3 Under Third Circuit precederit,[i] f a prisoner is under the care of medical experts ... a non-
medical prison official will generally be justified in believing that the prisoner cajpable
hands.”Johnson v. Colema®06 F. App’x. 125, 128 (3d Cir. 2012) (quotiggruill v. Gillis,

372 F.3d 218, 236 (3d Cir. 2004)). “Thus, ‘absent a reason to believe (or actual knowledge) that
prison doctors or their assistants are mistreating (or not treatingyoa@rj a nomaedical prison
official ... will not be chargeable with the Eighth Amendm&énter requirement of deliberate
indifference.”Id. The Court does not make any determinatadrthis time regarding the
applicability of Spruill to the normedical prison officials.

4 In this regard, the Court notes that it will permit the official capacity claimsjianctive
relief to proceed against all Defendaatgshis time because it is not clear from the Complaint
which Defendant (or Defendants) has the authority to provide the requestkd relie

4



ORDERED that theofficial capacity claims for damages against Gary Lanigan, Stephen
D’llio, and Stephen Johnson are dismis¥édH PREJUDICE because NJSP eéddDOCas
these individual defendants employars not persanunder 8 1983and it is further

ORDERED that the individual capacity claims for damages against Gary Lanigan and
Stephen Johnson are dismissed WITHOUT PREJUDICE for failure to statengpaliesuant to
28 U.S.C. § 1915(e)(2)(Band it is further

ORDERED that the § 1983 clainaleged in the Cmplaint shallotherwisePROCEED
at this time and it is further

ORDERED that, the Clerk shall mail to Plaintiff a transmittal letter explaining the
procedure for completing Unites States Marshal (“Marshal”) 285 Forms (“@&Forms”);
and it is further

ORDERED that, once the Marshal receives the U385 Form(s) from Plaintiff and the
Marshal so alerts the Clerk, the Clerk shall issue summons in connection with éa€88S
Form that has been submitted by Plaintiff, and the Marshal shall serve summ@&@@niblaint
and this Order to the address specified on each USM-285 Form, with all costs & servic
advanced by the United Stateand it is further

ORDERED that Defendant(s) shall file and serve a responsive pleading within the time

specified by Federal Reiof Civil Procedure 12; and it is further

S Alternatively, the U.S. Marshal may notify Defendant(s) that an action has d@enenced
and request that the defendant(s) waive personal service of a summons in aeceithaRed.
R. Civ. P. 4(d).



ORDERED that, pursuant to 28 U.S.C. § 1915(e)(1) and § 4(a) of Appendix H of the
Local Civil Rules, the Clerk shall notify Plaintiff of the opportunity to apply iftiag to the
assigned judge for the appointment of pro bono counsel; and it is further

ORDERED that, if at any time prior to the filing of a no¢ of appearance by
Defendant(s), Plaintiff seeks the appointment of pro bono counsel or other relief, ptosuant
Fed. R. Civ. P. 5(a) and (d), Plaintiff shall (1) serve a copy of the applicati@gyblar mail
upon each party at his last known addeess (2) file a Certificate of Servi€eand it is further

ORDERED that the Clerk of the Court shall serve Plaintiff with copies of this

Memorandunmand Order via regular mail.

/s/ Freda L. Wolfson
Freda L. Wolfson
United States District Jueg

® After an attorney files a notice of appearance on behalf of a Defendantptineatwill
automatically be electronically served all documents that are filed in the case.

6



