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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ERIC POTTER : Civ. No. 15-8784 (FLW)
Petitioner,
OPINION
V.

THE ATTORNEY GENERAL OF THE
STATE OF NEW JERSEYet al,

Respondents

FREDA L. WOLFSON, U.S.D.J.

l. INTRODCUTION
Before the Court is the Petition for a writ of habeas cotpu®etitionerEric Potter
(“Petitioner” or “Potter’) brought pursuant to 28 U.S.C. § 2254. (ECF NoFh) the reasons set
forth below, Petitioner’'s habeas petition is DENIED, and Petitioner is DENiEPBrtificate of
appealability.
. BACKGROUND
A. Factual Background
The relevant facts are set forth in the opinion of the Superior Court of New Jersey,
AppellateDivision, on Petitioner’s direct appeal:
On the evening of April 26, 2010, Officer Eddy Raisin of the Street
Crimes Unit (Unit) of the Asbury Park Police Department met with
a confidential informant who had provided reliable information in
the past. The informant told him that Potter was known to walk
from the Vita Garden Apartments in Asbury Park during the early

morning hours to a house on Bangs Avenue, where he would play
poker on the second floor and sell heroin. To reach Bangs Avenue,
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he would cut through a municipal basketball court. The informant
provided a physical description of Potter.

Shortly before 10:00 a.m., on April 27, Raisin met at police
headquarters with other members of his Unit, including Lieutenant
David Desane, Officer Lorenzo Pettway, Officer Adam Mendes,
and Officer Kamil Warraich, as well as members of the Monmouth
County Narcotics Strike Force, including Detectives Todd Rue,
Scott Samis, and Christopher Camilleri. After the meeting, they set
up surveillance sites at the basladtlcourt, Bangs Avenue, and the
street connecting the two, using unmarked police cars.

Warraich and Camilleri’s vehicle was in a parking lot near the
basketball courts. Raisin and Mendes were on the connecting street
and had a clear view of the baskditicaurts. Desane, Samis, and
Pettway positioned their vehicle so they could view the house on
Bangs Avenue, but they could not observe the basketball court from
their location.

At approximately 11:40 a.m., Raisin observed a man matching
Potter's descrifpon heading from the Vita Garden Apartments
toward the basketball courts. Raisin immediately told Warraich to
drive toward the basketball courts and approach Potter.

Warraich and Camilleri left the parking lot, drove closer to the
courts, and parked. They got out of the vehicle and approached
Potter. While doing so, Warraich positioned himself to Potter’s
right side and Camilleri positioned himself to the left. Warraich
asked Potter for his name and what he was doing in the area.

Before Potter answed, Warraich observed a clear, “Zipldtjpe”
plastic bag in the front right pocket on the outside of Potter’s jacket.
Although the bag was inside the pocket, it was visible because the
bag created a bulge that kept the pocket open. Warraich could also
see the packages in the bag, which were wrapped in paper and
shaped like a small brick.

Based on his training and experience, including having “seen plenty
of bricks of heroin,” Warraich concluded that the bag contained
drugs. Warraich immediately place@otter under arrest and
removed the plastic bag from his pocket. The bag contained several
bricks of what was subsequently identified as heroin. A search
incident to the arrest uncovered a second plastic bag in Potter’s left
pocket that also contained several bricks of what proved to be
heroin. Nine unbundled packets of heroin were also recovered.
Following his arrest, Potter was transported to police headquarters,



where another search revealed that Potter was carrying $1520 in
cash.

Warraich turnedhe plastic bags and nine loose packets over to
Officer Raisin. In his investigation report, Raisin recorded his
inventory of the two bags. One of them contained 498 glassine
packets, 298 of which bore the stamp “Candy Girl,” 150 of which
were stamped “Bxa Power,” and 50 of which were stamped
“Knockout.” The other bag held 350 glassine packets, 150 of which
were stamped “Candy Girl,” 150 of which bore the stamp “Extra
Power,” and 50 of which were stamped “Knockout.”

At police headquarters, Potter was interviewed by Samis and Raisin.
The interview was videotaped and transcribed. Before the start of
the interview, Samis informed Potter of Mé&randarights. Potter
initialed aMiranda form acknowledging, among other things, that
he was waiving his right to remain silent, his right to consult with
an attorney, and his right to have one present during the interview.
Potter also acknowledged that he had been informed that his
decision to waive his rights was not final and could be revoked at
any time during the interview.

During the interview, Potter admitted that he was told by another
person to pick up the two bags and deliver them to someone he did
not identify. There was one buyer for the larger bag for $2500 and
another for the smaller bags for around $1800. Potter expected to
receive $300 for facilitating the transactions. He told the officers
that he had four or five customers and was averaging a couple of
bundles a day in sales. He also asserted that thétgeehad with

him that day was a lot more than he usually sold. Potter maintained
that he used the money to buy food and support himself.

At the end of the interview, Samis told Potter that they would “let
[him] make phone calls” once they found out what the bail amount
would be. According to Samis, Potter had not asked to make a
phone call prior to that exchange.
State v. Potterindictment No. A1175412T3, 2015 WL 3843309, at #2 (N.J. Super. Ct. App.
Div. June 23, 2015) (footnotes omitted).
B. Procedural History

Following a jury trial, Petitioner was convicted of:



Id. at *1-4.

[T]hird-degree possession of a controlled dangerous substance,
N.J.S.A. 2C:3510(a)(1) (count one); secoidgree possession of
heroin in a quantity of onkalf ounce or more with the tent to
distribute, N.J.S.A. 2C:3%(b)(2) (count two); and thirdegree
possession of heroin with the intent to distribute within 1000 feet of
a school, N.J.S.A. 2C:35-7 (count three).

[The sentencing judge] imposed a sentence of fifteen yearson
with severandonehalf years of parole ineligibility pursuant to
N.J.S.A. 2C:436(f).

Prior to trial Petitioner filed several motions

On December 16, Potter filed a motion seeking to represent himself.

The judge ultimatly allowed Potter to procequto se but with
standby counsel.

Potter’s attorney had filed a motion to suppress the evidence seized
on the day of his arrest. The judge heard some testimony on that
issue on April 14. WarraicAnd Raisin testified for the State. The
judge then adjourned the hearing pending disposition of Potter
motion to compel production of the personnel records of certain
members of the Asbury Park Police Department and the Monmouth
County Prosecutos’ Office. That motion was denied on May 12.

The motion to suppress resumed on May 26, with testimony by
Camilleri, Samis, Rue, and others. On July 19, following the
presentation of additional evidence, the judge placed an oral
decision on the record. She found that both Warraich and Camilleri
were credible witnesses, and that Warraich was very knowledgeable
about the packaging of narcotics. She concluded that Warraich had
sufficient reasonable suspicion to warrant an investigative stop. The
judge found that Warraich observed Potter carrying drugs in plain
view when he sought to question him, which provided probable
cause for the arrest and the subsequent search.

Potter filed a motion to dismiss the indictment on August 25. The
judge assigned to conduct the trial heard oral argument on the



motion on November 3, and issued a written decision and order
denying the motion six days later.

On December 2, Potter filed a motion to suppress the statements he
made to the police following his arrest, arguing (1} tha police
coerced him to make the statement through a promise; (2) that he
was suffering from heroin withdrawal at the time; and (3) that he did
not know he was being videotaped.

The trial judge conducted a hearing on that motion on March 13,
2012. The following day, he issued an order and a written decision.
The judge concluded (1) that Potter had failed to present evidence
of the existence of any promise, much less a promise that overbore
his will, (2) that there was no evidence presented that & wa
suffering from heroin withdrawal, and (3) that Potter had no privacy
right with respect to his statement because he had been told it would
be recorded, if not videotaped.

Id. at *2-3.

Petitioner appealed his conviction and sentence. The Appellate Division affirmed on June

23, 2015.1d. The New Jersey Supreme Court denied certification on November 6! Zthfe

v. Potter 125 A.3d 391 (N.J. 2015). ecembeR015, Petitioner filed a habeas petition with this

Court raising eleven grounds for habeslgef:

1. The defendant’s right to be free from unreasonable searches and seizurefoystepir

by the[F]ourth[A] mendment to the United States Constitution and Art.1, Par.7 of the New
Jersey Cons[t]itution was violated by the unlawful detention aeds#arch of the
defendant. [T]he police officer[]s detained the defendant on the basis of infonrfratn

a confidential informant that the police, not the courts decided was reliableutveany
corroboration to stop and detain and to [] search the defendant. Without any reasonable
suspicion that the defendant committed a criméhe trial judge that decided the
suppression motion ruled that the stop was a[n] investigative stop.

. The defendans State and Federal ConsJt]itutional Right AdGrand Jury Indictment was

Violated, and the trial court erroneously denied the defendant’s motion to dismiss the
indictment on those grounds. The defendant moved to dismiss the indictment on the
grounds that the state merely proffered hearsay evidemee it could have produced the
arresting officer. Moreover, the indictment was in fact defic[ilent in piiogi the
defendant notice. Once the defendant received his discovery he discovered that the
indictment was under indictment No.-8aL447 but thathe indictment [N]o. on the grand

1

Petitioner does not appear to have filed a petition for post-conviction relief.
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jury transcri[p]ts was 10-1307. The defendant also discovered some other documents
with the indictment 148-1447 with another defendant's name on it. And that the
indictment: No. 10-7-1307 belong[ed] to someone else.

. The instructions to the jury by the trial judge exceeded the bounds of fair comment and
constituted prejudicial error and denied the defendant the right to a fair trial tseder t
[S]ixth [A]mendment of the United States Constitution and the Fourteenth Amendment
the United States [Constitution]. And the New Jersey Constitution of 1947. Thedgal |
during trial instructed the jury that they were not to consider why the g¢fcsiopped the
defendant and that another judge had already ruled that the stop of the defendaydlwas le

. The defendant’s right to due process of law as guar[a]nteed by the FourtesridrAent

to the United States Constitution and Art. 1, Par. 1 of the New Jersey constituson wa
violated by the trial[] coufts] erroneous instruction on the law pertaining to the quan([t]ity
requirement for a second degree intent to distribute CDS crime.

. The defendant’s right to confrontation as guaranteed by the Sixth Amendment totéee U
States Constitution and Art. 1, Pa0O of [the] New Jersey [Constitution] and the
defendant’s right to due process of law as guaranteed by the Fourteenth Amietiocime
United States Constitution and Art. 1, Par.1 of the Ndvg|&y Constitution were violated

by the admission of acc[u]sations from absentee withesses about pries ailegedly
committed by the defendant when the state introduced evidence showing that asarcotic
officer that was working with the prosecutor’s office and was laterfergrid to the DEA

had the defendaninder surveillance.

. The defendant’s right to due process of law as guaranteed by the Fourteamtnent

to the United States Constitution and Art.1, Par.1 of the New Jersey Constitatson
violated by Prosecutorial Misconduct when the prosecutor ntadear to the jury,
however, that the defendant was engaged in a continuing enterprise. The prosecutor argue
that you can basically see a business model for this defendant.

. The defendant’s right to due process of law as guaranteed by the Fourteamtnent

of the United States Constitution and Art.1, Par.1 of the New Jersey Constitution was
violated by the improper admission of the state’s expert withess testimongriwiogc
matters well within the ken of the average juror when the expert witnes=reeinan expert
conclusion that the CDS in this case was possessed with the intent to distribuggpdithe
improperly rendered an expert opinion concerning the guilt of the defendant onripe cha
of possession with the intent to distribute.

. The defendnt’s right to due process of law as guaranteed by the Fourteenth Amendment
to the United States Constitution and Art.1, Par.1 of the New Jerse{t]@otisn was
violated when the trial court expressly disavowed its obligation to ensure aidgir
reaulting in unfair prejudice when the jufps heard allegations by a sfgte witness that

the defendant was dealing drugs night and day, and that purported fact was false.



9. The defendans$ right to due process of law as guaranteed by the Fourteenth Aer@ndm
of the United States Constitution and Art.1, Par.1 of the New Jersey Constitu[tlion was
violated when the state['] s lay witness rendered highly prejudicial opiti@isshould
have been exc[lu]lded when the officer testified before the jury that he premisedwamhis
personal belief that drugs that w[ere] not tested by the lab chemist was iarfaghh

10.The State failed to prove beyond a reasonable doubt that the defendant’s waiver of his

Miranda Rights had been made knowingly and voluntarily. The police deprived the

defendant the opportunity to consult with an attorney before giving an incriminating

confession. The officer did concede that the defendant asked him to make a phone call,
but the officer told the defendant that he could make Hiisicthe end of the interview.
11.The defendant’s right to Confrontation as guaranteed by the Sixth Amendment of the

United States Constitution and the New Jersey Constitution of 1947, and the defendant’s

right to due process that is guaranteed by the €entth Amendment of the United States

Constitution was violated when the trial court denied the defendant’'s motion to obtain the

police records of the state[’]s withesses when the defendant produced evitde mreetof

the officer’s in his case ha[d] fordea judge[’]s signature on a search warrant in another

case and that there were other offiterin the defend[an]t's case that w[ere] under

investigation.
(ECF No. 1.)

Respondents submitted an Answer in which they argue that Petitioner's clams ar
meitless. (ECF No. 7.) Petitioner submitted a repd}ying on his briefs submitted the state
courts. (ECF No. 9

IIl.  LEGAL STANDARD

Under 28 U.S.C. § 2254(a), the district court “shall entertain an application for a writ of
habeas corpus [0]n behalf of a person in custody pursuant to the judgment of a State coart only o
the ground that he is in custody in violation of the Constitutiolaws or treaties of the United
States.” A habeas petitioner has the burden of establishing his entitlemareftfor each claim
presented in his petition based upon the record that was before the stat8@e&tey v. Erickson
712 F.3d 837, 846 (3d Cir. 2013ge also Parker v. Matthews67 U.S. 37, 4311 (2012). District

courts are required to give great deference to the determinations of éh&iataand appellate

courts. See Renico v. Les59 U.S. 766, 773 (2010).



Where a claim has been adjudicated on the merits by the state courts, the distratiall
not grant an application for a writ of habeas corpus unless the state court éidjudica
(1) resulted in a decision that was contrary to, or involved an
unreasonalel application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court procekng.
28 U.S.C. § 2254(d)(Hf2). Federal law is clearly established for these purposes where it is clearly
expressed in “only the holdings, as opposed to the dicta” of the opinions of the United States
Supreme Court.See Woods v. Donald35 S. Ct. 1372, 1376 (2015). “When reviewing state
criminal convictions on collateral review, federal judges are required talaftate courts due
respect by overturning their decisions only when there could be no reasonable digphiytha
were wrong.” Id. Where a petitioner challenges an allegedly erroneous factual determination of
the state courts, “a determination of a factual issue made by a State court ginafitbned to be
correct [and the] applicant shall have the burden of rebutting the presumptiorrasftness by
clear and convincing evidence.” 28 U.S.C. 8§ 2254(e)(1).

Under these standards, the relevant state court decision that is appropritaderal
habeas corpus review is the last reasoned state court de@serBond v. Beay$39 F.3d256,
289-90 (3d Cir. 2008). Additionally, these standaagply “‘even where there has been a summary
denial”’by the state couriCullen v. Pinholster563 U.S. 170, 18{2011) “In these circumstances,
[petitioner] can satisfy the ‘unreasonable appiadtprong of § 2254(d)(1) only by showing that
‘there was no reasonable basis’ for the [state court’s] decisidrat 18788 (quotingHarrington

v. Richter 562 U.S. 86, 98 (2011))}-urthermore, “when the relevant stataurt decision on the

merits .. .does not come accompanied with . . . reasons . . . [w]e hold that the federal court should



‘look through’ the unexplained decision to the last related state-court decisicloésgprovide a
relevant rationale."Wilson v. Sellersl38 S. Ct. 1188, 1192 (2018).
V. DISCUSSION
A. Ground One: Search and Seizure

In Ground One, Petitioner contends that he was unlawfully searched and theattie
incident to his arrest was unlawful. (ECF No. 1 at5.)

The Fourth Amendment bars “unreasonable searches and seizures.” U.S. Caortkt. ame
IV. Generally, evidence gained through a Fourth Amendment violation may nsebtegainst a
defendant at trial.SeeMapp v. Ohig 367 U.S. 643654-55 (1961)Weeks vUnited States232
U.S. 383, 39493 (1914). This “exclusionary rule” is a judicialtyeated remedy to safeguard
Fourth Amendment rights by deterring police conduct that violates those rigfotse v. Powell
428 U.S. 465, 486 (1976). With respect to collateral review, however, the Supreme Court has
found that the costs of the exclusionary rule outweigh its benefits. Therefore,

‘where the State has provided an opportunity for full and fair
litigation of a Fourth Amendment claim, a state prisoner may not be
granted federal habeas corpus relief on the ground that evidence
obtained in an unconstitutional search or seizure was irteoldat

his trial. [Stone428 U.S. at 494.While the federal courts are not
thus deprived of jurisdiction to hear the claim, they—ai@r
prudential reasonsrestricted in their application of the
exclusionary rule.

Marshall v. Hendricks307 F.3d 36, 81 (3d Cir. 2002grt. denied538 U.S. 911 (2003).

Here, Petitioner was afforded a full and fair opportunity to litigate bisth Amendment
claim in the form of a motion to suppress the evidence seized by the arrestagsdECF No.
7-13), as well as raising it on direct appeal. Accordingly, this Court will not gedetdl habeas

relief on this claim.



B. Ground Two: Grandy Jury Indictment
In Ground Two, Petitioner argues thia¢ state court erred in denying his motion to dismiss
the indictment. (ECF No. 1 at 8.) In support of his argunigtitioneralleges that the grand jury
testimony consisted of hearsayidenceand that the indictment numbeasincorrect. [d.)
TheAppellate Division rejected thidaim as follows:

Potter argues that the indictment should have been dismissed
because it was based on hearsay evid¢aed] the indictment
number was incorrectly transcribed. [t]he motion judge correctly
rejected hose contentions.

A grand jury indictment is presumed valid and should only be
disturbed if manifestly deficient or palpably defecti®amseur,
supra 106 N.J. at 232, based on the ‘clearest and plainest ground,’
State v. Perryl24 N.J. 128, 168 (199{guotingState v. N.J. Trade
Waste Asg, 96 N.J. 8, 1819 (1984)). [A]n indictment should not

be dismissed unless the prosecwarror was clearly capable of
producing an unjust result.This standard can be satisfied by
showing that the grand jury wimbihave reached a different result
but for the prosecutts error. State v. Hogan336 N.JSuper. 319,

344 (App.Div.), certif. denied 167 N.J. 635 (2001)A discrepancy

in a date stamp or other similar clerical error will not invalidate an
indictment. State v. Unswortf85 N.J.L. 237, 238 (E.A. 1913As

we explained inState v. Holsten[a]n indictment may be based
largely or wholly on hearsay and other evidence which may not be
legally competent or admissible at the plenary tri23 N.J.Super.

578, 585 (AppDiv. 1988) (alteration in original) (quotingtate v.
Schmidt 213 N.J. Super. 576, 584 (Adpiv. 1986),revd on other
grounds 110 N.J. 2581988));see also State v. McCrar97 N.J.

132, 146 (1984) (stating that hearsay and other informal proofs are
permissible in determining issues that implicate important rights,
such as the bases for an indictment (ci@aogtello v. United States
350 U.S. 359, 363, 76 8&t. 406, 408, 100 L. Ed. 397, 4a23,reh'g
denied 351 U.S. 904, 76 S. Ct. 692, 100 L. Ed. 1440 (1933te

v. Vasky 218 N.J.Super. 487, 491 (Apiv. 1987) (A grand jury
may return an indictment based largely or wholly on hearsay
testimony.). Where there is sufficient evidence to sustain the grand
jury’s charges, the indictment should not be dismisSeé.Holsten,
suprag 223 N.J. Super. at 585-86.

Potter, 2015 WL 3843309, at *15.
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Deficiencies in state grand jury proceedings are generally aohds for relief in § 2254
habeas proceeding$ee, e.gLopez v. Riley365 F.2d 30, 32 (2d Cir. 1989) (relying bmited
States v. Mechanik,75 U.S. 66 (1986) To determine whethéanotherwise fair trial remedies
errors not occurring at the trial itself . . . . [courts must inquire] whether étheured the particular
error at issue."Seelafler v. Cooper566 U.S. 156, 165 (2012). Here, theurt finds that the trial
testimony curedany alleged hearsay testimony at thgrand jury proceeding. The record
establishethatOfficer Raisin testified during the grand jury proceeding about matterssdeved
andmattersOfficer Warraichand Detective Snowdetescribed to him. (ECF N@-11). At trial,
Raign, Warraich and Snowden had the opportunity to testify \emace crossexamined. (ECF
Nos. 7-20, 7-21) Thus, anypotentialerrors related ttvearsay testimongiuring the grand jury
proceeding were cured at the subsequentiath resulted in a guilty verdicGeeUnited States
v. Console13 F.3d 641, 672 (3d Cir. 1993) (with the exceptioa ofaim of racial discrimination
in the selection of grand jurors, a “petit jury’s guilty verdict render[s] anggmutorial misconduct

before the indicting grand jury harmless.”) (citivgsquez v. Hillery474 U.S. 254 (1986)see

also Brewer v. D’llio, 146886, 2018 WL 878529, at *5 (D.N.J. Feb. 14, 2018) (finding that

“indictments may be returned on hearsay”) (citPiggsburgh Plate Glass Co. v. United States
360 U.S. 395, 400 (1959)).
Petitioner alsargues that thdictment numbewasimproperly transcribedwith respect

to the indictmenitself, the documentontairs no indictment number, but only a case number

(ECF No.7-3 at 77) It does, howevergontain Petitioner’'s full name, the date of the charges

against him, and thelements of each offenseld.) Thus,Petitioner was, or should have been,
aware of the specific charges pending against him based on that docutmedetermining

whether the notice in an indictment is sufficient to afford a defendant due procegpsedtien is

11



whether under the circumstances there was reasonable notice and informatienspédific
charge against him and a fair hearing in open co@ibby v. Tard 741 F.2d 26, 29 (1984) (citing
Paterno v. Lyons334 U.S. 314, 320 (1948)).heindictment certainly put Petitioner on notice of
the specific charges against him.

During the hearing on Petitioner’'s motion to dismiss the indictmerasbexplained tha
various items provided to him in discovargntained the wrong indictment numizerdthe plea
offer containedh differentdefendant’'s name. (ECF No.17 at 23.) To the extent that is true,
Petitioner points to no Supreme Court case lawjshiis Courtaware ofany,thattypographical
errors in the discovery provided talafendantould support a constitutional violation sufficient
for habeas purposes. Because Petitioner has not shown tiAgipbiéate Division decision on
this matter was an unreasonable application of Supreme Court precedent,rthis diemied.

C. Ground Three: Jury Instructions

In Ground ThreePetitioner contends that the trial judggroperly instruatdthe jurythat
a judicial determination had previously been made as to the legality of the Befttioher (ECF
No. 1 at9.) The Appellate Divan summarily rejected this clainBeePotter, 2015 WL 3843309,
at *12.

The record establishes that after Petitioner's eexssnination of Officer Warraieh
which included questions related to thgality of thesearch and seizure efidence—the judge
explainedat sidebar that the issue of search and seizadalreadybeendecided upon at the
suppression hearing. The judge stated:

At some point in time, and it may be at the end of the case, this jury
is going to get a charge from me that the seanthseizure in this
case is not for them to determine. Their sole and exclusive purpose

is to determine if this defendant was in possession, possession with
intent or possession with intent within a thousand feet of a school o

12



a controlled substance, to wit, heroinl just want him [the
defendant] to understand that.

(ECF No. 7-20 at 42.)

At the end of the day’s proceedings, the judge instructed the jury as follows:
Now, let me explain something to yoRrior to today’s proceedings
or this trial in this case, there was a determination made, a judicial
determination about the search, and the search was determined in
this case in a prior proceeding to be ledab your task in this case,
| just want you to understand when you're listening to teeneny,
the jury’s task in this cade to determine whether thitefendant is
guilty or not guilty of possession of heroin, possessidhatheroin
with intent to distribute, and possession of that heroin with intent to
distribute within a thousand feet of a school or school property.
The jury is not- part of your function is not to determine whether
or not the search was legal or illegalThat's already been

determined.Do you understand what your function is®e refined
the issues in this sa.

(Id. at 64.)

At the conclusion ofrial, the judge instructed the jusymilarly:

The issue of the validity of the stop and search of the defendant is
not for the jury to decideOnly the issue of guilt or nonguilt of the
three counts that | have just outlined in the indictmdrtitat is the
jury’s task in this case

(ECF No. 7-23 at 26.)

“It is well-settled that ‘the question of the competency of the evidence . . . by rédlsen o
legality or otherwise of its seizure [is] a question of fact and lavh&ocourt and not for the jury.”
United States v. Reg875 F.3d 900, 919 (9th Cir. 2009) (citiB¢eele v. United State67 U.S.
505, 511 (1925) see alsdJnited States vGaudin 515 U.S. 506, 52826 (1995) (Preliminary

guestions in a trial regarding the admissibility of evidence . . . the leghBBarches and seizures

... may be decided by the trial cotirt.

13



Here, he legalityof the search and seizure svaot a question for the jury to consider
Rather, itwasa question for thérial courtto rule an in the context otthe pretrial motion to
suppress. Because th¢udge appropriately instructed theryuas such, the Appellate Division
decision denying this claimvas not an unreasonable application of Supreme Court precedent.
Accordingly, the Court denies relief on this claim.

D. Ground Four: Improper Jury Instruction

In Ground Four, Petitioner alleges that the trial court improperly instruogeidity on the
“quantity requirement for a second degree intent to distribute €bD&” (ECF No. 1 at 11.)
Petitioner provides no support ftiris argument. i his briefin state coustPetitionerstatedthat
the difference between seceddgreeand thirddegree intent to distribute dependgon the
amount intended to be distributed. (ECF N@. &t 21.)He arguedhatthe jury instructionsvere
deficient becaustheydid not require the jury to consider how much of the heroin in Petitioner’s
possessioheintended to keep for himselfld( at 21-21.)

The Appellate Division deniedighclaim as follows:

Potter argues for the first time on appeal that the trialgudged in
failing to charge the jury that it should consider how much of the
heroin he intended to keep for his personal use in determining
whether he possessed “a quantity of-ba# ounce or more with the
intent to distribute,” as required by N.J.S2C:35-5(b)(2). Not
only did Potter fail to request such a charge, there was no evidence
in the record to suggest that he intended to keep any for hiniself.
fact, in his statement, Potter said that he had two bags of heroin and
intended to sell both dhem. Consequently, there was no error and,
even if there was, the error did not possess “a clear capacity to bring
about an unjust res{ilf” Adamssupra 194 N.J. at 207 (quoting
Jordan supra 147 N.J. at 422).

Potter, 2015 WL 3843309, at *13.

Petitioner’s claim in this context appears to rest on matters of stateTlaev.Supreme

Court has explained thdf]t is not the province of a federal habeas court to reexamine caie

14



determinations on stataw questions Estelle v. McGuirg502 U.S. 62, 668 (1991). “[T]he
fact that [an] instruction was allegedly incorrect under state law is natisfoa habeas relief.”
Id. at 71-72.

Nevertheless, to the extent the claim could be construed as resting on fdersiwell,

the habas court must consider “whether the ailing instruction by itself so infected tile teial

that the resulting conviction violates due process [under the Fourteenth Amendment] . . .

merely whether the instruction is undesirable, erroneous, or evigersally condemned.”

Henderson v. Kibhe431 U.S. 145, 154 (1977) (internal citations and quotations omitted).

habeas petitioner must establish that the instructional error “had [a]rsiddstad injurious effect

or influence in determining the jusyverdict.” Brecht v. Abrahamso®07 U.S. 619, 637 (1993).

Further, it is “well established” that instructions “may not be judged in artificiédtisa,” but
must be viewed in the context of the overall charge and the trial reCanop v. Naughta14
U.S. 141, 146 (1973).

The state court determination on this matter was not objectively unreasonbblgdge
instructed the jty on the quantity requirement of possession with intent to distriasit®/lows:

Now, as | indicated to you, there’ssapplemental question under
Count 2 concerning the weight. If you have found the defendant
guilty of possession with intent to distribute, and that’s the predicate
guestion you will see on the verdict sheet, you must then determine
the quantity of the heroin involved. It is the State’s burden to prove
beyond a reasonable doubt the quantity of heroin involved. The
State need not prove the defendant’s knowledge of the quantity of
the drugs so long as it proves beyond a reasonable doubt that the
defendant knowingly possessed the controlleddangerous
substance. You may aggregate the controlled, dangerous substance
when you find that separate amounts of the controlled, dangerous
substance were obtained and/or possessed by the defetidemit.
determine that the CDS, that is contro)léangerous substance, was
obtained or possessed by the defendant, the weight amounts may be
added together to form a single total.
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Specifically you must determine which one of the following
guantties has been provefhis is the supplemental questic@ne
half ounce or more, including any adulterants or dilutamtdess
than one half ounce of heroin, including adulterants or dilutants.
After determining which of these quantities the State pr@ven
beyond a reasonable doubt, you should mark the appropriate section
of the verdict sheet, which would be supplied to you.

(ECF No. 7-23 at 29-30.)

The judge alsoinstructed the jury on the offense of possession of heroin with intent to
distribue by reciting theNew Jersestatute and reiterating and defining the elements involved.
(ECF No. 723 at 2#29.) Specifically, the judge defined the term distbtdistribute means to
transfer, actual, constructive, or attempted from one persamotbex...” (d. at 28.) The jury
wasthereforeaware that it was the State’s burden to proagttie quantityof heroininvolved—
more or less than one half ourewasphysically transferretb the person of another. Thus, there
is noambiguity in the instructiom the manner described by Petitioner.

Furthermore, as indicated by the Appellate Division and established by tnd, tbere
was no evidence to suggest that Petitioner intended to keep any of the heroin for himself. In his
redacted stateemt to the police, which was played for the juPgtitioner explained th&te was
told to pick up the seventeen bricks of heroin and delivertivo individuals. (ECF No.-b at
102.) Petitioner explained that lwgaspaid for his delivery and he used the mofa@yfoodandto
earnextra cash. I¢. at 103.) BecauséPetitioner fails to argue that the jury verdics based on

an erroneous jury instruction or an erronef@atual determinatin, the Court denies relief on this

claim.
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E. Ground Five: Confrontation Clause
Petitioner argues that honstitutionalrights were violatedvhen the State presented
evidence that he was under surveillance. (ECF No. 1 atH8.gxplains that this violated his
rights under the Confrontation Clause, and improperly highlighted prior crimedldgedly
committed. [d.)
The Appellate Division rejected thesaim as follows:

Potter also argues for the first time on appeal that $tate
improperly introduced, through testimony that Potter was under
surveillance at the time of his arrest, evidence of other crimes in
violation of N.J.R.E. 404(b) arfsitate v. Cofield127 N.J . 328, 338
(1992). Samis testified on direct that theses a surveillance set up

on Potter. There was no objection. On ci@samination, when
Potter asked Samis why he was under surveillance, Samis responded
that they had received information from a confidential informant.
Potter did not object to that testimony either, and in fact it was his
crossexamination of Samis that invited the mention of the
informant. In addition, he never requested a limiting instruction.
Although we question whether mention of the surveillance, or the
informant, in response tBottefs own question, actually raises an
issue undecofield we are convinced that the testimony at issue
does not raise “a reasonable doubt as to whether the error led the
jury to a result it otherwise might not have reachiet&ffaro, supra

195 N.J. at 454 (quotinglacon suprg 57 N.J. at 336).

Potter, 2015 WL 3843309, at *13.

In their Answer, Respondents argue that Petitioner invited the error upon himsel. (E
No. 7 at 29.) The Court agrees.

The record establishésat throughout the trial Petitioner questioned various officers about
the confidential informan¢‘CI”) who provided them with information on Petitioner’'s sale of
drugs. Petitioner’s standby counsel objected, stétiagthis informatiorwas hearsay(ECF No.

7-20 at 30.) The trial judge responded that he would not protect Petitioner from hbasalise

it was Petitioner wheoaised the subject of thH@l. (Id.) Petitioner then continued to question the
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officers about the information they received from the CIl. For example, orexassnation of
Officer Warraich, Petitioner questioned:
Q: Now, you stated that there was information, that you

received information from Officer Raisin that | would be
transporting a large amount of heroin?

A: Yes.

Q: And where did that information come from?

A: That you have to ask Officer Raisin.

Q: He didn’t tell you where he got the information from?

A: We may have discussed, yeah, but it's confidential
informant.

Q: A confidential informant?
A: Yes.
(ECF No. 7-20 at 31.)
Similarly, on cross-examination BfetectiveSamis, Petitioner questioned:

Q: In this report you state that on April 26, 2010, during the
evening hours that you met with a confidential informant who had
been proven reliable in the past in reference to narcotics. The CI
advised you that during the morning hours a man known to the CI
as Eric Potter would walk from the area of the Vita Gardens area
through the Asbury Park Middle School basketball court, north on
Comstock Street to 1042 Bangs Avenue, where he would distribute
a quantity of heroin during the day.

The CI stated that Rer would play poker on the second
floor with other subjects and distribute the CDS while at that

location. The CI described Potter as a black male, early 50’s,
approximately Jfeet], 6 inches tall, thin build, brown skin.

Q: Is that correct?s that report correct?

Yes.
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Q: That's the information that the CI provided you?
A: Yes.

Q: And you’re sure?

A: Yes.

(ECF No. 7-20 at 56.)

Whenthe Statdater questionedetectiveSamisaboutevents prior to Petitioner’s arrest
DetectiveSamis testified that the officers “agb surveillance on Mr. Potter. .” (ECF No. 721
at 10.) In his briefbefore the Appellate DivisigrPetitionertook issue withDetectiveSamis’
statement, arguing that his rights under the Confrontation Clausevieéated because he could
not question the confidential informafECF No. 73 at 2-36.) He also argued that the statement
indicated to the jury that he had committed prior bad acts, which was the reason he was under
surveillance.(ld.)

The doctrire of invited error prevents a habeas petitioner from raising a claim challenging
an action of the trial court which was invited or induced by that petitiddee, e.gUnited States
v. Maury, 695 F.3d 227, 256 (3d Cir. 2012). This doctrine provides an independent basis for this
Court to reject claims raised in 8§ 2254 habeas mattee®, e.g.York v. OLlio, No. 137609,
2016 WL 5938700, at *10-11 (D.N.J. Oct. 11, 2016).

Here, theexchanges that occurred in the trial court proceedings cited ahquestionably
demonstratéhat it was Petitioner who invited the error upon himself. répeatedlyquestioned
the officers about the confidential informanthen Petitioner'standby counsel raised concerns,
Petitionercontinuedhis line of questioning.“Indeed, because Petitioner . . . consented to and

approved of the course of action taken . . . he cannot [now] cry foul as to the action in question.”
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Saunders v. D'lllig No. 152683, 2018 WL 1251629, at *9 (D.N.J. Mar. 12, 2018) (internal
guotation marks and citation omitted). Therefore, this claim must be denied.

With respect to the prior bad adisis Court is not aware of any Supreme Court case clearly
establishing that bad acts evidence constitutes a violation of federal darsittights See, e.qg.
Minett v. Hendricks135 F App’x 547, 5533d Cir.2005) (rejecting claim that admission of “other
crimes” evidence is contrary to or an unreasonable application of clearly estdtfighreme
Court precedent)see alsoCharlton v. Franklin 503 F.3d 1112, 1115 (10th CR2007) (state
court’s admission of evidence of petitiorgeprior bad acts did not render trial fundamentally
unfair or warrant habeas reljefMoreover, no bad acts wezeer referenced by Detecti®mis
Instead DetectiveSamisonly stated that Petitioner was under surveillazwee the Court does not
find convincing Petitioner’s suggestion that surveillance of a suspect equatestsgeat having
committed bad actsBecause Petitioner fails to demonstrate he is entitled to relief, this claim is
denied.

F. Ground Six: Prosecutorial Misconduct

Petitioner next argues that prosecutorial misconduct occurred when the posttatl
that Petitioner was engaged in a continwrigninal enterprise. (ECF No. 1 at 131 state court
Petitionerpointed to the State’summationto support this claipwhereinthe prosecutostated,
“you canbasicallysee a business model for this defenda(ECF No.7-23 at 12.)

The Appellate Divisionejectedthis claim as follows:

Poter contends for the first time on appeal that the prosecutor
improperly stated in closing argument that Potter was engaged in an
ongoing criminal enterprise. The prosecutor argued to the jury that
“you can basically see a business model for this defendant.” In the
absence of an objection, [such] remarks usually will not be deemed
prejudicial. State v. Ramseufl06 N.J. 123, 3223 (1987). The

failure to object suggests that the defendant did not believe the
remarks were prejudicial at the time they werade and deprives

20



the court of an opportunity to take curative actiGtate v. Bauman

298 N.J. Super. 176, 207 (App. Diveertif. denied 150 N.J. 25

(1997). In any event, the prosecutor’s argument was a fair comment

on that portion of Potter's statement to the police in which he said

that he obtained drugs from a supplier and sold the drugs for profit.

He also told them that he used the money derived from the

transactions to support himself.
Potter, 2015 WL 3843309, at *14.

The Supreme Court has explained that a prosecutor’'s arguments on summation will only
result in a constitutional violation if “the argument rendered the trial unfaD&rden v.
Wainwright 477 U.S. 168, 179 (1986). “[I]t is not enough that the prosezutemarks were
undesirable or even universally condemned. . .[t]he relevant question is whether thetpreisec
comments so infected the trial with unfairness as to make the resultingtcmmei denial of due
process.”ld. at 181 (internal citations and quotation omitted).
The Appellate Division decision on this matter was neither contraryr tamanreasonable

application of Supreme Court lavsiven Petitioner’s recorded statement to the peh¢e which
he stated that heold the drugs for a profit and used the mondyupfood and earn extra cash
Petitioners argumentthat the prosecutor's statement renddrthe trial unfairhas no merit
Instead, by his own admission, Petitioner did appear to be engaged in alcenerarise
Furthermore, even ha@etitionerobjected to the statement and the judge deemed the statement
improper, there was still ample evidence of Petitioner’s guilt. Petitioner ghataibed confession
to the policeand various officerobservedPetitioner with te heroin in his pocketdVore
importantly the jury instructioaat the conclusion of trial instructed the jury not to consider the
State and defense counsel’s summation as evidence. (EGF28at21.) The jury is presumed

to have followed this instructiorGeeWNVeeks v. Angelons28 U.S. 225, 234 (2000Accordingly,

Petitioner fails to show he is entitled to relief on ti&am.
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G. Ground Seven: Expert Witness Testimony

Petitioner next argues thah expert witness, Detective Snowden, improperly rendered a
conclusion that usurped the juromssponsibilityto determine the factECF No. 1 at 14); (ECF
No. 3 at 45).

The Appellate Division denied this clajrexplaining:

Potter also asserts ftre first time on appeal that expert testimony
in this case was improper because the expert opined that the heroin
was possessed with the intent to distribute. Such testimony is
specifically permitted by the Supreme Court, which hel8tate v.
Sowell 213 N.J. 89, 10305 (2013) that ordinary jurors cannot be
expected “to understand the difference between drugs possessed for
distribution as opposed to personal use.” In any event, Potter
admitted in his statement to the police that he had the heroin with
him because he intended to sell it.

Potter, 2015 WL 3843309, at *14.

To the extent Petitioner is arguing that the state court eseal matter of state laww
permitting Detective Snowden to provide this testimony, this argument is not proper forlfedera
habeas reviewSeeMarshall v. Lonbergerd59 U.S. 422, 438 n.6 (1983) (“the Due Process Clause
does not permit the federal courts to engage in a fioelgd review of the wisdom of state
evidentiary rules”);Wilson v. Vaughn533 F.3d 208, 213 (3d Cir. 2008) (“[a]dmissibility of
evidence is a state law issue”) (citiBgtelle 502 U.Sat 72).

Nevertheless, to the extent this can be raised @se processiolation, a state court’s
evidentiary decision must have been so arbitrary or prejudicial ithegndered the trial
fundamentally unfair.SeeRomano v. Oklahom&12 U.S. 1, 1213 (1994) see also Keller v.
Larkins, 251 F.3d 408, 413 (3d Cir. 2001) (evidentiary error rises to the level of a Due Process

violation only when “it was of such magnitude as to undermine the fundamental fairrthss of

entire trial”). Courts have held that the appropriateness of experesgattestimony is analyzed
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underthis samestandard. SeeBeltran v. HastingsNo. 122042,2014 WL 1665727, at?2-17
(D.N.J. Apr. 24, 2014janalyzing the appropriateness of expert testinmmigabeas reviewnder

the standard for evidentiary errosgealsoDandor v. Ricgi No. 091565, 2011 WL 735065, at
*16 (D.N.J. Feb. 22, 2011(finding on habeas review thaixpert testimonywas not inproper
because the testimormyd not violatefundamental fairness). The United States Supreme Court
has “defined th category of infractions that violate fundamental fairness very narro@tyling

v. United States193 U.S. 342, 352 (1990) (internal quotations omitted).

The record establisedhat Detective Snowdettestified for the State as an expert in
narcoticgdistribution. (ECF No. 21 at 45.) He described how heroin is generally packaged and
the cost of purchasing various quantitield. &t 4548.) Hethen testified that he reviewed the
police reports and lab repoiits Petitioner'scase. Id. at 48.) The State then askefn]ow, in
your opinion, the possession of 850 bags of heroin in conjunction with the possession of $1500 in
cash, is that indicative of possession of heroin with the intent to use it yoursethdhe&vintent
to distribute the hein?” (Id. at 48.) Detective Snowden respondgt],hat would be with the
intent to distribute.”(Id.) On cross-examinatioRetitioner aske@®etective SnowderfAnd you
can't say for sure whether or not the drugs was for distribution or use or antbing like that,
that’s just your opinion then?1d.) Snowden responded: “Well, it's my opinion. | have never
seen an addict have 17 bricks of heroin on hinhd?) (

The Appellate Division decision rejecting this claim was not unreasonable. iBhere
nothing to indicatehat Detective Snowdentgstimony rendered the trial fundamentally unfair.
Snowden was accepted as an expert witiaesk herendered an opinion basesh the facts
presented to him. He made clear that it was only his opithejury was never instructedhat

they must accept his opinion as fact. Moreoaethe conclusion of trial, the judge instructbe
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jury that they werénot bound by the exprt’s opinion butmay“consider”it or “reject it.” (ECF
No. 7-23 at 23-24.) Because the alleged violation does not violate clearly established federal law
Petitioner is denied relief on this claim.

H. Ground Eight: Prejudicial Testimony

In his next ground for relief, Petitioner argues that the trial callotved a witness to
provide false testimory-that Petitionewas dealing drugs day and night. (ECF Net 14.) The
Appellate Division rejected this claim as meritless without further discus$lotter, 2015 WL
3843309, at *12.

The record reveals that portions of tiapedstatement made by Petitioner Detective
Samis vereredacted, andnly the redacted version was played for the jurigeeECF No.7-21
at 11) At trial, Detective Samistestified for the State. On cresgamination, Petitioner
guestionedetectiveSamis about a portion of the statement that gragtiouslybeen redacted
(ECF No. 7-21 at 19.) Petitioner questiomaetectiveSamis as follows:

Q: Okay. Now, in this vido statement, | mean, the statement,
you stated, “I mean, we been out in the morning pretty much. That
area has been a lot of complaints and a lot of activity. You been
there a lot lately, and that’s why you came up on the radio. | mean,
this is somethng that you just been doing all day and night or have
been slowing it down, or just selling as much as you can trying to

get on your feet.”

Now, what do you mean by “you been out there a lot in the
morning lately”?

(ECF No. 7-21 at 19.)

At that point,the State objectecaindargued at sidebathat thisportion of the recorded
statement had beestricken (Id.) Petitioner’s standby counsel responded that it had not been
stricken at Petitioner’s reques{ld.) The Court responded that he would perRugtitioner to

guestiorDetectiveSamis on the matter, statingyJou know what? |took thirgput at his request.
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If he puts them back in, then on rebuttal they got a right to rehabilitate tteahetd. He can do
whatever he wants, but I'm not protieg him from himself.” [d.)

Petitioner then proceeded with his questioning of QrteSamis:

Q: Now, you said that area that you had a lot of complaints and
a lot of activity, and that | been out there a lot lately. What did you
mean by that?
A By that statement, Mr. Potter?
Q: By that statement you said?
A: When you're dealing with confidential informants with
investigations like this, with narcotics, of course it brings a lot of
danger to situationsWe didn’'t want Mr. Potter to be aware that
there was a confidential informant that was used in this casd.
was letting Mr. Potter know that we had been out there and seen him
so he didn’t think that a person could have told on him or possibly
that indvidual, the confidential informant could get huri®o that
was a ruse, Mr. Potter, just to make you feel comfortable that
possibly we were watching you instead of a confidential informant
was used.
Q: So basically it was a lie?
A: It was a ruse.

(Id. at 20.)

As noted previously by this Court, state court evidentiary rulinggemeraly not proper
for federal habeas revieaee Lonberged59 U.S. at 438 n.dnstead, &tate evidentiary decision
will rise to the level of a due process viida only where it rendered the trial fundamentally unfair
See Romandb12 U.S.at 12-13. Here there is nothing to indicate that the judge’s decision
allowing Petitioner to proceed with his questioning Détective Samis rendered the trial

fundamentally unfair.The record makes cletirat it was Petitioner himselfho chose to put th

information before the jury, not the judge or the State. This portion of the rectadiechent had
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been redacted There was a discussicat sidebar about that fact, but Petitiosgll chose to
continue questioninBetectiveSamis on the topic.

Furthermore, to the extent the testimony was improper, the excerpts adkeelear that
it was Petitioner who invited the error upon himself. Thus, he cannot challengestiisony
now on habeas reviewSeeMaury, 695 F.3dat 256 Lastly, in hisstate courbrief, Petitioner
arguel that he was prejudiced by “Samis’ allegation that the defendant had beendweljaglay
and night.” (ECHNo. 7-3at 54.) This, however, is not accurat@etectiveSamis specifically
stated on the record that it was a ruseaasgnot true. For these reasonthis claim for relief is
denied.

. Ground Nine: Lay Witness Testimony

In Ground NinePetitioner argues that he was prejudiced by Officer Warraich’s testimony
when the @icer stated that héelievedwhat wasinside Petitioner’s pocket was heroi(ECF
No. 1 at 14.) In histate courbrief, Petitionerelaboratedhat Warraich“improperly provided
substantive evidence that it was all heybiwhen, in fact, only a portion of the evidence seized
was tested by a chemisECF No. 7-3 at 57.)

The Appellate Division rejected this claim, stating:

We also find no reason to reversa the basis of Warraith
testimony to his belief that the plastic bag in Postgrocket
contained heroin, testimony to which there was no objection.
Although Warraich had not been qualified as an expert, his
testimony was not offered to prove that tegs contained heroin,

but rather offered to show why he arrested Poftére State called

a qualified expert to testify to her analysis of a portion of the
contents of the bags seized from Potter, which established that there
was more than one half of an ounce of herolie testimony at
issue does not raise “a reasonable doubt as to whether [any] error
led the jury to a result it otherwise might not have reached,’

Taffaro, supra 195 N.J. at 454 (quotinglacon supra 57 N.J. at
336).
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Potter, 2015 WL 3843309, at *14.
The transcripts of the trial proceedirgyealedhat Officer Warraich testified that when he

approached Petitioner he “observed CDS, heroin” in Petitioner’s front jacket pEKHE No. 7
20 at 26.)He furtherexplainedhat he observed “[a] clear plastic bag containing [what] | believed
to be bricks of heroin.” I¢. at 27.) On crossxaminatiorthe Officer testified that the heroin was
“wrapped up in paper.”lq. at 32.) Petitioner then asked:

Q: So how do you know what wasside the paper?

A: | don’t. But that's how heroin is- from my training and

experience, I've neer seen anything else wrappep in it. . . . And

with the information that we already had, it was quite obvious to me
that that's what it was.

(Id.)

Once again, to the extent Petitioner is arguing that the trial court @nce state lavin
permitting Officer Warraich to provide this testimony, this claim is not propeetteral habeas
review. See Lonbergesupra 459 U.S. at 438 n.6ln fact, in his briefin state courtPetitioner
cited only to New Jersey law to support his argument that this was beyond the risgimitfess
testimony. (ECF No. 73 at56-60.) As such, this claim is not proper for federal habeas review.

Neverthelesseven ifthis claim can be construed as containing a federal element, Petitioner
has not shown how this testimony rendered the trial fundamentally uSEeRomang512 U.S.
at 12—-13. The State provided testimony from Lorraine Kazenmagreexpert in thanalysis of
controlled and dangerous substancdse@rifiedthat she tested a sampling of éwdenceavhich
was found to be heroinfECF No. 721 at 34-35.) Kazenmayer testified th#te heroinveighed
more tharone-half ouncen total (Id. at 34-35.) Kazenmayer alsstated that while shdid not
test all thepowderin the500glassineenvelopessheused the labs statisticamethodto determine

how much to testo cover the full amount of evidenceld.(at 33,37.) Thus, the fact thahe
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glassine envelopantained heroinwas verified by an expert witness amdsnot solely based
on the opinion testimony of Warraich. Because Petitioner has not shown that th&at&ppel
Division’s rejection of this claimvasunreasonablehis claim is denied.
J. Ground Ten: Miranda Rights

In Ground Ten, Petitioner contends that the State failed to prove beyond a reasonable doubt
that he waived hiMirandarights. (ECF No. 1 at 15.) In support of his claimstaes that he
was deprivedof an opportunity to consult with an attorney make a phone catluring the
interview. (d.)

The Appellate Division denied this claim as follows:

We now turn to theMiranda issue. A trial judge will admit a
confession into evidence only if the State has proven beyond a
reasonable doubt, based on the totality of the circumstances, that the
suspect’s waiver of those rights was knowing, intelligent, and
voluntary. State v. Pdon, 362 N.J. Super. 16, 42 (App. Dicgrtif.
denied 178 N.J. 35 (2003). In reviewing a trial judge’s ruling on a
Miranda motion, we analyze polieebtained statements using a
“searching and critical” standard of review to ensure that
constitutionalrights have not been trampled upolRatton suprg

362 N.J. Super. at 43 (citations and internal quotation marks
omitted). We generally will not “engage in an independent
assessment of the evidence as if [we] were the court of first
instance,”State v. bcurto, 157 N.J. 463, 471 (1999), nor will we
make conclusions regarding witness credibilBigte v. Baronel47

N.J. 599, 615 (1997). Instead, we generally defer to the trial judge’s
credibility findings. State v. Cerefice335 N.J. Super. 374, 383
(App. Div. 2000).

A suspect’s confession during a custodial interrogation can only be
obtained if that suspect was supplied with his oiMiesindarights.
Miranda, supra 384 U.S. at 461, 86 S. Ct. at 162Q, 16 L.Ed.2d

at 716. Before considering thalidity of a waiver ofMiranda
rights, it must be established that the police scrupulously honored
the suspect’s right to remain siler@tate v. BurneTaylor, 400 N.J.
Super. 581, 589 (App. Div. 2008). If the suspect’s words or conduct,
upon being advised of his or her rights, “could not reasonably be
viewed as invoking the right to remain silent,” this requirement is
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satisfied and the police may continue their questionidg.at 590
(citing State v. Beyl12 N.J. 123, 13638 (1988)).

The trial judgedetermined, by the required standard, that the State

had demonstrated that Potter had freely and voluntarily waived his
Miranda rights after they had been appropriately explained to him.

On appeal, Potter argues for the first time that he was denied the
opportunity to seek the advice of counsel over the telephbimere
is no evidence in the record to support that claifie fact that
Samis told Potter at the end of the interview that he could make
telephone calls once they found out what sl was does not
support Pottes claim.
Potter, 2015 WL 3843309, at *10-11.
The Fifth Amendment provideéblat no person “shall be compelled in any criminal case to
be a witness against himselflJ.S. Gnst amend. V.The Fourteenth Amendment incorptes
the Fifth Amendment privilege against sgl€rimination. See Malloy v. Hogar378 U.S. 18
(1964). In Miranda v. Arizonathe United States Supreme Court held that “without proper
safeguards the process ofdustody interrogation ... contains inherently compelling pressures
which work to undermine the individual’s will to resist and to compel him to speak whenauee
not otherwise do so freely.” 384 U.&36, 467 (1966).Pursuant tdMiranda and its progeny,
“suspects interrogatiewhile in police custody must be told that they have a right to remain silent,
that anything they say may be used against them in court, and that they ke teritite presence
of an attorney, either retained or appointed, at the interrogatt&ee” hompson v. Keohang16
U.S. 99, 107 (1995kiting Miranda, 384 U.S. at 444).
“When police ask questions of a suspect in custody without administering the required

warnings,Miranda dictates that the answers received be presumed compelled and that they be

excluded from evidence at trial in the Statease in chief."Oregon v. Elstad470 U.S. 298, 317
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(1985). Conversely, a waiver of the right to remain silent rendersirsaiiminating, inculpatory
statements admissible, and such waiver may be madsg, analvriting, or even implied by the
interrogated person’s conducSee North Carolina v. Butledd41 U.S. 369, 3%376 (1979).
Correspondingly, a trial court can properly admit a defendant’s inculpatoeynstiats if the court
finds that the government met its preponderasfethe-evidence burden of showing that the
statements were made with a valid waiwEMirandarights See Colorado v. Conne]l$79 U.S.
157, 168-69 (1986).

The question of whether the waiver at issue was “valid” is resolved on-Byasse basis.
UnderMiranda, a waiver is valid if it is made “voluntarily, knowingly and intelligentijsiranda,
384 U.S. at 475In determining whether there has been &wahiver ofMirandarights, a court
must conduct a tweart inquiry ensuing from the “totality of the circumstances” t&ste Moran
v. Burbine 475 U.S. 412, 4211986). First, the court looks to the voluntariness of the waiver
statement in order to determine whether the waiver was made “freely,” as @gpokeing
obtained by coercionSee id.Second, the court must consider whether the waiver statement was
made “knowingly and intelligently,” in the sense that the accused wasafultiye “both of th
nature of the right being abandoned and the consequences of the decision to abatdlon it.”

The state courtsapplication ofMiranda to the facts of this case was not unreasonable.
Petitioner provides virtually nfacts to support hisontentiorthat the waiver was involuntary. In
his brief before the Appellate Division he sthté[tlhe police deprived the defendant of an
opportunity to consult with counsel before giving an incriminating confesddatective Samis
conceded that the defendant had asked to make a phone call, but Samis told himadbukt he c
make his call after the end of the interview.” (ECF [Re8 at 72.) These allegationdjowever,

arenotcorroboratedy the record.
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The transcript of the recded confessiodemonstratethat Detective Samis read Petitioner
his Mirandarights and Petitioneaffirmed that he understood his rights. (ECF No. 7-3 at 87-89.)
The transcript alsshows that Detective Samis asked Petitioner, more than once, if he understood
his rights or needed further explanationd.)( With respect to Petitioner’s thimslliranda right
related to legal representatjdetectiveSamis stated'[nJumber three says you have the right to
consult with an attorney, before speaking to the police, and you have, and have ay @ttserd
before and during questioning, do you understand thatd” af{ 88.) Petitioner responded,
“[yleah.” (Id.) AttheMirandahearing Detectiv&amistestified that Petitioner initialed his name
next to eaciMirandaright. (ECF No. 718 at 6.) At the conclusion of the interview, Detective
Samis stated: “. . . we're just waiting, the judges are actually in a judge meghihgaw, so we
just don’t know what it is and we’ll let you make phone calls once we find out (@d."at 95.)
There is nothing in the transcript to indicate that Petitioner requested to spealk \&itorney or
requested to make a phone call.
On crossexamination PetitionerquestioneetectiveSamis aboué phone call, andhe
Detectivestated that Petitioner never requested to make a phone call:
Q: Detective Samis, on line three it says that you have
the right to consult an attorney before speaking to the police
and to have an attorney present before and during the

guestioning. Do you remember whether or not if | asked you
for a phone call?

A: On that spcific question, sir?
Q No, at any time.

A: | don’t believe so, sir.

Q You don't believe so?
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A: | know inthe end, sir, that | said | would be able to

give you a phone call so if you mentioned to it before that |

know | said at the end that | would give you a phone call.

Q: Do you know if | ever made a phone call or anything?

A: When | left I'm not sure if you did or you didn't, sir.
(ECF No. 7-18 at 7.)

The state appellate court explicitly rejected the argumenP#i#tioner was not given an
opportunity to make a phone call or consult with an attorney. Having reviewed the record this
Court findsthat the state courts’ factual findings atgported by the recordVhile Detective
Samis could not conclusivehgcallthat Petitioner did not request a phone d¢adlindicated that
he believed Petitioner had noBecause a state courfactual basidor thdr conclusions are
“presumed to be correcind Petitioner has neshown“by clear and convincing evidence” that
those factual conclusions were unreasaomadétitioner has not met his burden to show he is
entitled to relief on this claimSee28 U.S.C. § 2254(e)(1).

K. Ground Eleven: Police Records

In his final ground for habeas relief, Petitioner argues that his constitutightd were
violated when the trial court denied his motion to obtain police records. (ECF No. 1 at 15.)

The Appellate Division denied this claim, explaining:

Potter argues that he should have been allowed access to the
personnel records of the police officers and detectives who
conducted the surveillancele bases his claim on information given

to him by an inmate with whom he spoke while awaiting trial in the
Monmouth County Correctional FacilityThe allegations had no
bearing on the case against Potter and were not factually supported
at the time of the motion.

Although a defendant may attack a prosecution witsessdibility

by revealing possible biases, prejudices, or ulterior motives as they

relate to the issues in the caSete v. Harris 316 N.JSuper. 384,
397 (App.Div. 1998), the question of whether police personnel
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records should be disclosed involves a balancing between the public
interest in maintaining the confidentiality of police personnel
records against a defendantight of confrontationld. at 39798.
To obtain such records, a defendant must advance ‘some factual
predicate whth would make it reasonably likely’ that the records
contain some relevant information, and establish that the defendant
is not merely engaging in a fishing expeditidd. at 398 (quoting
State v. Kaszubinski77 N.J.Super. 136, 139 (Law Div1980)).
The motion judge correctly concluded that Potter failed to meet his
burden and properly denied his request.

Potter, 2015 WL 3843309, at *14.

Petitioner appeats® arguehere and in state couthatthe trial court’s denial of this motion
violated hisrights under the Confrontation Claudde explains that thaolice records would have
aidedhim on crossexaminationto impugn the credibility of various officebmsed on thejprior
bad acts (ECF No. 7-4 at 18-26.)

The Confrontation Clause prov&léhat “[ijn all criminal prosecutions, the accused shall
enjoy the right . . . to be confronted with the witnesses against him ... .” U.S. Casrsd. &fh
“The right of confrontation . . . means more than being allowed to confront the withess|hy
Indeed, [tlhe main and essential purpose of confrontatian secure for the opponent the
opportunity of crosexaminaibn.” Delaware v. Van Arsdald75 U.S. 673, 678 (1986) (internal
citations and quotations omitted) (emphasis in origingh] ¢riminal defendant states a violation
of the Confrontation Clause by showing that he was prohibited from engaging in o¢herwis
appropriate crosexamination designed to show a prototypical form of bias on the part of the
witness, and thereby ‘to exposethe jury the facts from which jurors . . . could appropriately
draw inferences relating to the reliability of the witness$d’at 680 (quotindPavis v. Alaska415
U.S. 308, 318 (1974)).

Application of the above standards reveals that Petitioner was not denied his comstitut

rights. The record indicates thheofficersidentified by Petitionetestified andeachofficer was

33



crossexamined. $eeECF No0s.7-20 through 722). Thus,thetestimonyof the officersdid not
implicate the Confrontation ClauseseeCalifornia v. Green 399 U.S. 149, 162 (1970) (“For
where the declarant is not absent, isyiresent to testify and to submit to cresamination, our
cases, if anything, support the conclusion that the admission of hid-cotirt statements does
not create a confrontation problem.”).

To the extent Petitioner is arguing that he was un@abimpeach the officers without the
police records, this claim likewise has no merit. The trial judge denied Petitioneticn to
obtain the police records explaining that under New Jersey law it is the moviyg parden to
advance a factual predie for the discovery. (ECF No:14 at 12.) The judge noted that
Petitioner supplied no documents or information to support his allegations of bad dbts by
officers. (d. at 12.) That factual finding is entitled to deferenGee28 U.S.C. § 2254()(1).
Thus, any argument that the police recaraild have revealed bad aetith which Petitioner
could have impeached the officers, is purely speculative and insufficienttabligs that
Petitioner'srights under the Confrontation Clausgve been violated. For these reasons, the Court
denies relief on this claim.

V. CERTIFICATE OF APPEALABILITY

Under 28 U.S.C. 82253(c), a petitioner may not appeal from a final order in a habeas
proceeding where that petitioner’s detention arises out of his state courttioonuidess he has
“made a substantial showing of the denial of a constitutional right.” “A petitieetesfies this
standard by demonstrating that jurists of reason could disagree with tie dairt's resolution
of his constitutional claisor that jurists could conclude that the issues presented here are adequate
to deserve encouragement to proceed furthBfiller-El v. Cockrel) 537 U.S. 322, 327 (2003);

see also Slack v. McDanje529 U.S. 473, 484 (2000)Because jurists of reason wd not
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disagree with this Court’'s conclusion that Petitioner has failed to maklestastial showing of
the denial of a constitutional right, Petitioner's habeas petition is inadequatese¢ovale
encouragement to proceed further and a certificate obbgipkty is denied.
VI. CONCLUSION
For the reasons stated above, the Petition for habeas relief is DExdHERetitioner is

DENIED a certificate of appealability. An appropriate order follows.

Dated:June 29, 2018 /s/ Freda L. Wolfson
Freda L.Wolfson
United States District Judge
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