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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

JILL MARY BRAKER,
Plaintiff, : Civil Action No. 16-0170BRM
V.

COMMISSIONEROF SOCIAL :
SECURITY, : OPINION

Defendant.

MARTINOTTI , DISTRICT JUDGE

Before this Court is the appeal Byl Mary Braker(*Plaintiff’) of the final decision of the
Acting Commissioner of Social SecuritZarolyn W. Covlin(the “Commissionél), denying
Plaintiff disability benefits under Title Il of the Social Security Atie(‘ Act”). Plaintiff contends
the decision of the Administrative Law Judd®Al(J”") is erroneous and not supported by
substantial evidencbecase the ALJ (1) failed to properly evaluate the medical evidence, (2)
failed to properly evaluate Plaintiff credibility, and (3) improperly relied on testimony of the
vocational expert that was inconsistent with the Dictionary of Occupational {EiteDOT").

After reviewing the Administrative Recqrthe Court finds th&LJ failedto consider and
explain herreasons for discounting all of the pertinent evidence bdfieren making her
determination of Plaintifs residual functional capacity'RFC’). Accordingly, this case is

REMANDED for furtheradministrative proceedings consistent with this Opinion.
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|.  PROCEDURAL HISTORY

On May 14 2012,Plaintiff filed an application for disability insurance benefitBIB”),
underTitle 1l of the Act alleging disability beginningylarch 7 2010 due to back pain, an injury
to her right shoulder, depression, anxiety, and breathing prob{8eeS.ranscript {Tr.”) at 135-
36, 147) Plaintiffs DIB application was initially denied on September 25, 2012. 89-93)
Recorsideration of Plaintifis DIB application was denied on February 21, 2@I8 95-97.) On
April 26, 2013, pursuant to 20 C.F.B404.929 et seq, Plaintiff filed a written request for a
hearing before an ALJTr. 98-99) On August 12, 2014 hearing was held befok.J Marguerite
Toland in PennsaukeNew Jersey. (T28-57) Plaintiff, who was represented by coun&sbert
Ryan Esq., appeared and testified at the hearidg. Ih a decision dated August 29, 2014, ALJ
TolanddeterminedPlaintiff wasnot disabledrom March 7 2010 through the date of the ALs)
decision (Tr. 8-27.) Plaintiff requested the Appeals Council review this decigibin,7), which
requesthe Appeals Council denied Plaint§ion November 6, 2015Tr. 1-6.) Plaintiff therfiled
this civil action seeking judicial review of the AEXecision.

Il FACTUAL BACKGROUND

Plaintiff was born on April 29, 1964, and was years old at the alleged onset of her
disability. (Tr.58.) Plaintiff has a ninth grade education. (Tr. 148.) fteviouslyworked for nine
(9) years as a stocker at a ShopRite supermarket, until she was terromistacth 7, 2010. (d.)
There is conflicting evidence in the record as to whe#taintiff was fired by ShopRite because
she had not been meeting performance standards, or whether she was simply &e¢loff3{/-

38, 163, 340.Jor thenexttwo (2) years after her termination, Plaintiff collected unemployment

! Title 1l appears in the United States Code as 88488, subchapter Il, chapter 7, Title
42.



benefits and continued to look for work. (Tr. 34.) Based on Plamtéarnings records, she
aqquired sufficient quarters of coverage to remain insured through Deceml&81%1(Tr. 11,
144,

Plaintiff's alleged disability results frothe followingimpairmentsbackpainrelated to a
lumbar disorderpain and weakness in her right shou)aeaja depressivealisorder,generalized
anxiety disorder with panic attacksind breathing problemstemming from asthmgTr. 65.)
Plaintiff also has a long history of smoking. (Tr.-44.) Plaintiff has been prescribed multiple
medications to treat her conditions including: oxycodone:,phine sulfateand Roxicodonéor
pain; dazepam and ®lium for muscle spasm¥entolin forasthmaandProzac for depression.
(Tr. 39, 50, 204, 211, 215, 290, 292-93, 297, 302, 308, 338-39.)

Plaintiff initially reportedon her May 18, 2012 Function Report thhe livesin a mobile
home with hehusband andog,and performs daily household chores sualcooking, cleaning,
laundry, and caring for the dog, &er pain allow. (Tr. 15759) Plaintiffs husband has
emphysema, dgs not work, and stays home with Plaintiff during the. day. 35) Plaintiff
reported shés ableto driveand go out alone, shopseekly for food and household suppliasd
attend church(Tr. 159-6.)She reported that she takes care of the finanithser husbandTr.
160.) The only hobby she listezh the repontvas“watching T.V? (Id.) Plaintiff’ s daughterShelly
Braker,gated in aThird-Party Function Repartlated May 20, 2012hat Plaintiff enjoys going
to church and perforshousework when shis able, but that sheakeslonger to complete these
tasksand sometimeseed help from her adult children. (Tr. 165:y2

Later, on August 6, 2012 and September 10, 2012, Plaintiff reportednsultative
examiners that her adult daughter keipth housekeeping, shopping, laundry and cook{mg.

327, 340.) She told the consultative examiner at the September 10, 2012 examination that she has



a hobby of crocheting. (Tr. 340.) At the hearing on August 12, Zahtiff testified thatduring
a typcal day she sits with her dog afjdoesnt] do much at alf. (Tr. 45.) Plaintiff stated that she
“never really liked TV and she stggedcrochetingwo (2) to three(3) years agdbecause of [her]
fingers? (Tr. 4546.) At the hearing,Plaintiff denied leing able to go out alonand denied
engaging in other stal activities, such as churdi.r. 46)
A. Review of Medical Evidence
1. Alex Langman, M.D. — Treating Physician
On February 20, 2006, Plaintiff underwent a CT scan of her abdomen and pelvis to
investigate a clinical indication of lower back pain. (Tr. 248ccording to Dr. Alex Lanman
the test results revealed multiple nodules in Plaistifings. (Tr. 247.)
2. Roy Fertakos, M.D. —Treating Physician
On March 2, 2006, Plaintiff underwent a CT scan of her chest to investigate the pulmonary
nodules previously noted on Plaintdfabdominal CT scan. (Tr. ) The test resultsonfirmed
the existence of approximatealn(10) pulmonary modules in Plaintif lungs (Id.) According to
Dr. Roy Fertakos, the etiology of the nodules Wascertain and include both inflammatory and
neoplastic causéq.ld.)
3. Janet Spector, M.D.— Treating Physician
On June 18, 2007, Plaintiff underwent a CT scan of destto investigate a clinical
indication of chest pain (Tr. 254.) According to Dr.Janet Spector, the test results revealed
scattered small pulmonary nodules in Plaigiftings (Id.) Dr. Spector opined that these nodules
were"low index of suspiciohand recommended followp insix (6) and 12 months to documie

stability. (d.)



4. Bharat Patel, M.D. — Treating Physician

On March 8, 2011Plaintiff underwent an MRI ahelumbar spine tanvestigatea clinical
indication ofchronic lower back pair(Tr. 286287.) Dr. Bharat Pateteviewed the test results
and diagnosed Plaintiff with varying degrees (from mild to moderate) of diffuseepostisc
bulges at multiple levelsld.) Hedid not observe any stenosikl.f

5. Roger Lalleman, M.D. — Treating Physician

BetweenMay 31, 2011 and May 2, 201Plaintiff met wth Dr. Roger Lallemaron a
monthly basido treat, among other complaints, feronicback and neclkpain (Tr. 287322.)
Plaintiff reported to Dr. Lalleman that she was experiencing chronic back and meclepand
arm pain, tingling in her neck, muscktiffness and difficulty sleeping,(ld.) Plaintiff also
complained that damp weather caused her pain to worsen. (TrDB0IZgllemans examinations
of Plaintiff revealed tenderness in her back and neck, decreased extensioarahbddatling, and
intermittentlypositive and negative bilaterally straight leg tests. (Tr-2&2.) After examining
Plaintiff and revieung her MRI records, Dr. LallemardiagnosedPlaintiff with lumbar
degenerative joint diseaseervical degenerative joint diseasembar radiculitis, depression,
anxiety, vertigp myalga, chronic pain syndromend neuritis (Id.) He prescribedroxicodone
and morphine sulfateo treat Plaintiffs chronic painValium to treather muscle spasmsand
Symbyax andAbilify to treatherdepressin. (Id.) He alsorecommended various nanedication
treatments for Plainti® back pain, includingrestriction of activity fothree @) to six @) weeks
20-30 minutesof exercise thre€3) times a weekweight reductionheat/ice pain management
andposture and body mechanics training. (Tr. 293, 3D2.) allemanadditionallyprescribeda

Ventolin inhalerto treat Plaintiff’'s pulmonary symptom@r. 302.)



On May 17, 2012, at the request of the State of New Jersey Department of Labor and
Workforce Derelopment, Dr. Lalleman filled out a General Medical Report regardingtiflss
medical conditions. (Tr. 3) In his report, Dr. Lalleman indicated that Plaintiff had a history of
upper and lower back pain. (Tr.82He further reported that his examaiions of Plaintiff revealed
back tenderness, as well as difficulty bending and lifting her atochy.He diagnosed Plaintiff
with lumbar spinal stenosis (diagnosis code 724hyacic or lumbosacral neuritis or radiculitis
(diagnosis code 724.4), and cervicalgia (diagnosis code 728d.pPDr. Lalleman reported that
Plaintiff was being treated with home exercise and was experiencing pasadé7/10. (Tr. 325.)
Based on his findings, Dr. Lalleman opined that Plairgiifimited to lifting up tofive (5) pounds,
standng andwalking up toonly two(2) hours per day, gihg less than siX6) hours per dayand
generallylimited in pushing and pullindTr. 323-326.)

6. Francky Merlin, M.D. — Examining Physician

On August 6, 2012Plaintiff attended a consultative exam with Dr. Francky Merlin to
assess the scope of her impairmefits.327%37.) Dr. Merlin noted Plaintiff has a history of high
blood pressure, logr back pain, and asthma. (Tr. 327.) Plaintiff reported to Dr. Merlin that she
has pain on daily basis that is worsened by bending, lifting and sitting, and thatadwirrently
taking morphine, Roxicodone, diclofenac, andlium. (d.) Plaintiff also reported thaine (1)
month priorshe experienced an asthma atteaised by exertionyhich lasted approximately 15
minutes, and was relieved by the administration of Prokir) Plaintiff stated she is able to walk
50 feet and can take care of her personal hygiene, but requires her daugdtpewith household
chores. [d.) Dr. Merlin obseved that Plaintiff was anxioudd()

Dr. Merlin examinedPlaintiff and foundshehad no difficulty getting up from a sitting

position or getting on and off the examining tal®l not have impaired grasping strength of



manipulative functionscould squaand walk on her heels and tpdgl not have impaired range
of motion and had normadtation and gai(Tr. 328.) Dr. Merlin observed tenderness in Plairgiff
neck, shoulder, and lumbar region, but peravertebrahypertonicity (Id.) Plaintiff's blood
pressuravas measured at @®0. (d.) A pulmonary function test reveal@aintiff has moderate
obstructive airways. (Tr. 329.) Dr. Merlin ultimately diagnosed Plaintififiligpertension, loer
back pain, and asthmadd() Plaintiff refused to submit tblood tests or xays. (d.)

7. Zulfigar Rajput, M.D. — Examining Psychiatrist

On Septemberl0, 2012 Plaintiff attended a consultativesychiatricexam with Dr.
Zulfigar Raput to assess the scope of her impairmefiis. 33840.) Plaintiff reported to Dr.
Rajput that shiehas been intermittently depressed for the last t{8egears since she stopped
working; has no motivation or desire to do anythilgs crying spell&nd poor sleepjfeels
anxious, nervous, worried shaky, jittery, and dizzperiencepanic attacks at least fo{#) times
a week has mood swingsand suffers from overwhelming pain. (Tr. 338.) Plaintiff denied poor
appetite, feeling hopeless or helpless, suicidal or homicidal ideation, and mantesgisl.)
Plaintiff also denied drking alcohol or usingllegal drugs, but admitted to smokirftye (5)
cigarettes per dayld.) Plaintiff reported a medical history of back pain, a dislocated disc, arthritis
of the back, left leg pain, and asthma. (Tr. 339.) Dr. Rajput recorded thatifPéeas currently
taking Prozac, Valium, phentermine, morphine, oxycodone, Advair, and albulnol. (

Plaintiff reported she completed grade school throughitith grade and also attended
cosmetology schoofld.) Plaintiff told Dr. Rajput she previously worked cleaning houses and then
workedat ShopRite for eigh8) years until 2009.1d.) She reported she was currently prevented
from working by her pain and depressiolal. X According to Plaintiff, her mother also suffered

from depression and her brother had bipolar disortte).Klaintiff told Dr. Rajput that she shares



most of her household chores with her daughter, including housekeeping, Janopoking.

(Tr. 340.) Plaintiff stated that sleandrive, shegoesout shopping with her dautgr, she has a
few friends, she takes care of the finances together with her husband, and shatiplags dogs

for fun. (d.) Plaintiff reported that her disabilities affected her daily living by causimgde
“sometimes take longer to do thingdd.]

Dr. Rajput performed a mental status examination of Plaenidf observed thdlaintiff
was unable to do serial sevenspell“table’ backwardsand was only able to recalhe(1) thing
out of three(3) after five (5) minutes (Tr. 339.) Plaintiff s mental status on examination was
otherwise normal.ld.) Dr. Rajput ultmately diagnosed Plaintiff witmajor depresive disorder,
recurrent severgeneralized anxiety disorder with panic attacksonic painand neck and back
pain. (Tr. 340. Dr. Raput assignedPlaintiff aglobal assessment of functionifg5AF") score of
50, which indicates serious symptoms or serious impairment in social, occupatiosahool
functioning. (d.) He opined that Plaintif6 longterm prognosis is guardetlie to depession,
anxiety, and physical problen{&d.) Dr. Rajput concluded that Plaintiff needs to see a psychiatrist,
therapistmedical doctarpain managememtoctor, and pulmonary specialist doctad.

8. Malini Rao, M.D. — Treating Physician

On October 24, @12, Plaintiff met with Dr. Mlini Rao to treat her chronic lower back
pain. (Tr. 348.) Plaintiff reported to Dr. Rao that she was experiencing chrakiahd leg pain,
as well as tingling in her legdd() Plaintiff explained that her pain improvedth rest, heat, and
massage.ld.) Dr. Raoprescribed Roxicodonand morphine to treat Plainti#f chronic pain and
Valium to treat her muscle spasmil.X Shealso recommended Plaintiff continue to practice

physical therapy at home and apply moist heat to treat her fga)n. (



9. Amanda Yesvetz, P.A. — Treating Physicias Assistant

Between November 19, 2012 and March 11, 2013, Plaintiff met with Physidasistant
Amada Yesetz on a monthly basis to treat, among other complaints, her chemkcneck, amh
shoulder pain(Tr. 34337.) Plaintiff reported to Ms. Yesvetz that she had previously tried to treat
her chronic pain with physical therapy, chiropractied injections, but none of these treatments
were effective. (Tr. 344Nis. Yesvetzsexamined Pliatiff and recorded that she was experiencing
“tendernessral painful range of motiori (Tr. 34337.) After examining Plaintiff, Ms. Yesvetz
diagnosed Plaintiff witldegeneration of the cervicothoracic intervertebral disc, degeneration of
the lumbar interertebral discgervicalgia/cervical disc disegdumbago/lumbar disc diseasad
bilateral shoulder painld.) Sheprescribed Bxicodone and1S Continto treat Plaintiffs chronic
painandValium to treat her muscle spasrid.)

On January 14, 2013/s. Yesvet filled out a State of New Jersey Division of Family
Development Eamination Report regarding her treatment of Plaintiff. (Tr.-332) She
diagnosed Plaintiff with cervical and lumbar disc disease, anxiety, depressid asthma
beginning in 2010.1¢.) Ms. Yesvetz opined that Plaintiff permanently unable toork full time,
bend lift more than ® poundsor sit'standwalk for a prolonged periodld.) Ms. Yesvetz further
opinedthatPlaintiff is a suitable candidate for social security income bengfi9

10. Dmitri Petrychenko, M.D. —Treating Physician

Between May 2, 2013 and October 8, 2013, Plaintiff met with Dr. Dif@tiychenkamn
a monthly basis to treat, among other complaintsbaek pain(Tr. 34969.) Plaintiff reported to
Dr. Petrychenko thator two (2) years she had beearxperiencingneck and back pajrback
stiffness radicular pain in her arms and leggeakness in her arms and legadspasms in her

toes (Id.) Plaintiff stated her pain was exacerbated by walking, stgrfdr a long time, back and



hip flexion/extensionhip rotation, shoulder movemerdnd other movementsld() Plaintiff
denied alcohol, tobacco, and illegal drug u$e.) Or. Petrychenk® examinations of Plaintiff
revealeddecreased lumbar flexion aegtension with pain, decreased left and right side bend with
pain, decreased left rotation with pain, and decreased right rotation without IggimAfier
examining Plaintiff, Dr.Petrychenkodiagnosedher with lumbar radiculopathy and cervical
radiculgathy.(Id.) He prescribedxycodore and morphine sulfate to treat Plaingf€hronic pain
andValium to treat her muscle spasmd.)

11.Raul Valcarcel, M.D. — Treating Physician

Between November 5, 2013 and July 15, 2014, Plaintiff was treated by D/ &earcel
for lowerback pairand paraspinaéhdernesgTr. 370-89.) Plaintiff reported to Dr. Valcarcel that
she had been sufferingpim back pairand leg pairior four (4) years (Tr. 37375.) Plaintiff stated
her pain was aggravated by bending, ditag, sitting for long hours, and travellingd( She also
reported a medical history of hypertension and asthichd.Rlaintiff claimed to consume alcohol
and caffeine,as well assmoke cigarettesld.) Dr. Valcarcel physically examined Plaintiff and
found that she had no muscular weakness and a normal range of motion, but thaeshéitiag)
muscular tenderness and had a positive straight leg raise on the rightsjde. (

Dr. Valcarcel orderethe following MRIs of Plaintiffs spine (1) an MRI d the cervical
spine,performed on February 3, 2012) an MRI ofthelumbar spingperformed on Februaryr2
2014; and3) anMRI of thethoracic spingperformed on May 8, 2014Tr. 377-89.) The MRIs
revealed(1) multilevel degenerative disc diseasetlie cervical spine, most pronounced at the
level of C45 and C56, with left paracentral posterior disc protrusions/herniatiooderate spinal
canal stenosjsand narrowing of the neural foramin@) mild degenerative disc disease in the

thoracic spinewith disc bulges; (3andvarying degrees of diffuse posterior disc bulges in the

10



lumbar spine at multiple levels, somewhat worse at thg &dd L34 levels, and minimal stenosis.
(Id.) Dr. Valcarcel ultimately diagnosed Plaintiff with unspecifiedckacle, cervicalgia,
hypertension, and asthma. (Tr. 37®.) He prescribesxycodone and/S Contin for Plaintiff's
pain, Valium for her musclspasmsDulera for her asthma, amkenicar for her blood pressure.
(1d.)
B. Review of Disability Determinations
1. James Palino, M.D. — Disability Determination

On Septembel 8, 2012 state agencynedical consultarDr. James Paolino reviewed the
evidence of disability submitted by Plaintiff and assessed Plaggfiel ofphysicalimpairment.
(Tr. 5872.)Dr. Paolinodetemined Plaintiff suffers from the following severe impairments: spine
disorders, dysfunction of major joints, asthma, anxiety disorders, and afféistovders(Tr. 65
66.).He concluekd Plaintiffs impairments limit her to only occasional lifting or gamg up to 20
pounds, frequenifting and carrying up tden (10) pounds, standing or walking up to thi&g
hours, and sitting for up teix (6) hours in aneight (8)-hour workday (Tr. 67.) He further
determined Plaintiff could only occasionally climémps stoop, and knegtould never climb
ladders, ropes, or scaffolds; could neeeuch or crawland couldrequently balancegTr. 67-
68.) Regarding Plaintifs manipulative limitations, Dr. Paolino found Plaintiff had reaching
limitations on both sles in front, laterally, and overhead. (Tr. 68.) Dr. Paolino determined Plaintiff
needed to avoid concentrated exposure to extreme cold, extreme heat,,\aethéssnidity, as
well as moderate exposure to fumes, odors, dusts, gases, and poor ventilation.[PfrRé@&lino
opined thatdue to her impairments, Plaintifflimited to sedentary work, big not disabled. (Tr.

71)

11



2. Joan F. Joynson, M.D. -Disability Determination
On September 24, 201 8tate agencgnedical psychologiddr. Joan F. Joynsoreviewed
the evidence of disability submitted by Plaintiff and assessed Plantéfel of mental
impairment.(Tr. 69-70.) Dr. Joynson concluded Plaintif moderately limited in her ability to
maintain attention and concentration for extended periods, complete a normal workday and
workweek without interruptions from psychologically based symptoms, and perforan at
consistent pace without an unreasonable number and length of rest periods-401). B8
Joynson opined that Plaintiff could sustain tleeessary concentration, persistence, and pace for
simple work. [d.)
3. Joseph Wieliczko, M.D. -Disability Determination
OnJanuary 31, 201 3tate agencsnedical consultarDr. Joseph Wieliczkeoeviewed the
evidence of disability submitted by Plaintiff arehssessed Plaintiff level ofmental impairment.
(Tr. 74-85.) He confirmed Dr. Joynson’s findings on reconsideratidr). (
4. Jyothsna Shastry, M.D. -Disability Determination
OnFebruary 19, 2013tate agencsnedical consultaridr. Jyothsna Shastmgviewed the
evidence of disability submitted by Plaintiff angassessed Plaintif level of physical
impairment(Tr. 74-85.) She confirmed Dr. Paolino’s findings on reconsideratidr). (
C. Review of Testimonial Record
1. Plaintiff’'s Testimony
At the hearing befre the ALJ a August 12, 2014Plaintiff testified sheénadlast worked
on March 7, 2010. (Tr. 34.) Plaintiff confirmed her birth dagsApril 29, 1964 making her50
years oldas of the date of the hearingd.) Plaintiff stated she residen a mobilehome with her

husband, who has emphysema and does not work. (B5.3Rlaintiff further statedhe ha adult

12



children who no longer live with her, but hegughter lives nearby. (Tr. 35, 4Rggarding her
level of educationPlaintiff testified $ie dees not have a GED and she was classified as a special
education student in grade scho@ir. 36) Plaintiff stated she had never received vocation
training, except oithejob training as a clerk at ShopRitexr most recent employefid.) Plaintiff
explainedher job dutiesat ShopRitevere to unload truckandpallets,andstock shelve®efore

the store openedTr. 37.) She estimated the boxeke was required to lift for this jakeighed
approximately 50 poundgld.) When asked what made her stop working at ShopRite in 2010,
Plaintiff explained‘they were starting to get rid of higher paid people, and [she] was declining on
[her performance].(1d.) When asked to clarify if she was laid off or fired, Plaintiff stated she was
fired. (1d.)

Regarding hemedical treatment, Plaintitestified shewas currentlyseeing an internist
about once a month, but that she couldaffuird to see other doctgoiisecause she does not have
insurance(Tr. 3839) Plaintiff confirmed she isurrently takingoxycodonemorphine sulfate,
diazepam,Dulerg and Benicar and was previouslyreatedfor her back pain with epidural
injections (Tr. 39-40.) Plaintiff explained shalso uses warm compresses and stretthé®at
her pain,and plans to go to physical therapyhenshe gets insurance. (Tr. 44.) According to
Plaintiff, she sometimes experiences side effects from her medicain@hsding difficulty
concentrating, sleepiness, and sleeplessness. (Tr. 39-40.) AltRlzugiff stated her medication
is effective in trating her conditiongTr. 40), shelater testified thatevenwith this treatmentshe
has pairf‘all over? (Tr. 43.) She stated she has burning in her skin, but her main problem is pain
in her neck, right arm, and backd.j According to Plaintiff, shes losing strength in her right arm,
which causes her to drop thingkl.) Plaintiff stated the pain in her neck travels down her right

arm to her fingers. (Tr. 479he statetier pan level is a seve(v) out of ten(10)with medication
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but without medkcation, she would be in a lot of pa{fr. 43-44.) According to Plaintiffshe had
initially chosen not tereat her back paiwith surgery although Dr. Lalleman had recommended
it, because she wdsolding out on insurancé(Tr. 40.)Plaintiff furtherexplained that her doctors
havesince informed her that her back problems are so severestieat with surgery, sheill
likely continue to experience back paiid.] Plaintiff claimed toalso experiencehortness of
breath and wheezindue to her asthan (Tr. 40-41.) Plaintiff treats her asthma with haheld
inhalers, and does not have a nebulizer at home. (Tr. 41.) She admitted she stil| despts
her breathing problemsld() Plaintiff also testifiedhat she suffers from depression and anxiety
which causes her tshake insidé.(Tr. 42.)According to Plaintiff, these shaking episodes occur
when her routine changes or she gets frustrated when she can’t do somiething. (

Plaintiff testified that hepain is aggravated by activity. (Tr. 44.3@ording to Plaintifshe
can only sit omfortably forten (10) to 15 minutesgan only stand comfortably for 15 minutes;
can walkabouttwo (2) blocks with taking breaksind althouglshe canlift a gallon of milk with
her left arm she has difficulty raising her arm@r. 44-48) Plaintiff testified she has trouble
staying asleep because she has to keep moving throughout the night. ({lain8f) stated that
on a typical dayshe doesn do much at all. (Tr. 45.) When asked if she could perfornséimaid
chores, Plaintiff answered she can occasionally cook something simple, is tma&atuum, can
sometimes do the laundrgan pay bills, and can go grocery shopping. (Tr. 446.) Plaintiff
explained her daughter often hehlger with household choresd shopping.ld.) Plaintiff stated
sheis unable to hold a pen and write for a long time or wash and comb hévdtause her fingers
cramp up (Tr. 47) She explained her daughter washers her hair for liey.She also testified
that although shéas a drivés license, she does not drive while she is on her medicatgiaad

her husband or daughtesuallydrives when she goes out. (Tr. 35.) When asked if she could go
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out grocery shopping by hersefaintiff replied that it was very rare. (146.) Plaintiff stated she
no longer visits friends and family or attends church or social grddpsWhen asked about her
hobbies, Plaintiff stated she used to enjoy crocheting, but stefyeetitwo (2) or three(3) years
ago because of her finger®d.) When asked how long Plaintiff has been suffering from these
conditions, Plaintiff answered thré®) years. Tr. 49.)

2. Testimony ofthe Vocational Expert

At the August 12, 2014earing vocational expert Marian Maacco testified Plaintiff’s
past relevant work is classified as a warehouse w@E@m 922.687058), which has a specific
vocational preparatiorf §VP’) of 2, and is classified asskilledlabor atmedium exertional level
(Tr. 51.) The vocational expert opined, however, that Plaisii&s job as she performed it should
be classified as a heavy exertional level, because Plaintiffifivag up to 100 pounds(Tr. 51-
52)

The ALJ posed a hypothetical scenario to the vocational expert involving an individual
with Plaintiff s sameage, eduation, and past workwho s limited to light work;canwalk and
stand up tosix (6) hours per dayganlift up to 20 pounds occasionalgndten (10) pounds
frequently;canwalk or standho more than onél) hour at a time and then nesd sit or shift
positions for up tdive (5) minutes every hour while remaining on a tasamot climb ropes,
ladders or scaffolds canonly occasionally climb ramps and stairequires low stress work
meaningno fast production rate pace or strict production quagdisnited to simple taskaneed
to avoid concentrated exposure to dust, fumes, pulmonary irritants and temperatimegand
canonly frequently handlgTr. 52.) When asked if such an individual couldmenformPlaintiff’s
past work, the vocationakpert answereith the negative(ld.) When asked if there were any other

jobs such an individual could perform, the vocational expert stated that such an individual could
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perform the job of markdDOT 209587.034)which is SVP2 and is classified dsghtexertional
level; mail clerk (DOT 209.687026), which isSVP 2and is classified as light exertional level,
andcashier 1I(DOT 211.462010), which is SVP 2 and is classified as light exertional lefel.
52-53) The vocational expert stated thesbga@ould be performed by the same individual, even
if she could stoop only occasionally. (Tr. 53.) The vocational expert also statemhsoadividual
could be off task for no more thaen (10) percentof any given workdayin addition to normal
breaks. Id.) She opinedfisuch an individuai off task from 11 to 15 percent, employment would
be precluded(ld.) The vocational expert stated that her testimony was consistent with the DOT
except the testimony related to the acceptable percent of timeditielual could be offaskand
the sit/stand option at these jopBr. 53-54) When asked if the individual would still be able to
perform these jobs if she needed to be able to sit and stand at will, the vd@tpera opined
that itwould erode th@umbers of cashidt by half, but that she could still perform the jobs of
marker and mail clerl{Tr. 54.)
D. ALJ’s Findings

The ALJ issued her opinion inifmatter on August 29, 201dlr. 8-23.) Shedetermined
Plaintiff met the insured status requirartseof the Act, and would continue to meet them through
December 31, 2@l (Tr. 11.) However, &er reviewing the record, the ALJ found Plaintiff was
not disabled within theneaning of the Act, from March 2010 through the date dferdecision.
(Id.) In reaching this conclusion, the ALJ applied the standardsliep evaluation process to
determine if Plaintiff satisfietier burden of establishing disability(Tr.11-23.)

At step one, the ALJ determined PlaintiffShat engaged in substantial gainfuliaity

since March 7, 2010, the alleged disability onset date. (Tr. 13.)

2 See infraPart lI.
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At step two, the ALJ determined Plaintiff has the following severe impairmentsdeliso
of the lumbar and cervical spine, major depression, and generalized ansoetiediwith para
attacks. Id.) The ALJ found, however, that Plaintgfalleged asthma does not cause more than
minimal limitation on her ability to perform worlelated activities and is therefore reevere.
(Id.) The ALJ’sdetermination was based on the followfirgdings (1) “there[is] no evidence of
treatment for asthma (2) “[c]onsultative examiner Dr. Merlin noted that pulmonary function
testing revealed moderate obstructive airwagsd (3) “[rlecords show that Plaintiff smokes
cigarettes’ (Id.)

At step thre, the ALJ determined that Plaintiff does not have an impairment, or
combiration of impairments, that meet medically equal the severity of any of the impairments
listed inthe Impairment List (Id.) In coming to this conclusionhé ALJ specifically considede
the criteria for Section 1.0{disorders of the spine), Section 12.(&ffective disordens and
Section 12.06gnxiety related disorderqTr. 13-16.)

The ALJ found Plaintiff doesaot meet the criteria foSection 1.04, becauSéhere is no
evidence of compromise of a nerve root or spinal cord, nerve root compression, spinal
arachnoiditis, lumbar spinal stenosis, or ineffective ambulation in the medioad te@r. 14.)
Additionally, the ALJ determined IRintiff doesnot meet the criteria of Sections 12.04 or 12.06,
because Plaintif activities of daily living are only mildly restricted, she has only mild difficulties
in social functioning, she has only moderate difficulties with concentration, pex®siand pace,
and she has experienced no episodes of decompoditigrincoming to this conclusion, the ALJ
observed Plaintiff cooks and performs household craseae is abjgoesout alonedrives goes
to church has a few friendscaresfor and playswith her dog shopsin stores for groceriesand

handlesher personal financesld() Additionally, the ALJ noted Plaintiff tsaalleged difficulty
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finishing tasksbecause of pajrand difficulty concentratingoecause of anxietyld.) The ALJ
explainedher conclusions were supported by the psychiatric reviews of Dr. Joynson and Dr.
Wieliczco, whichthe ALJafforded great weigh{Tr. 14-15.)

At step four, the ALJ found Plaintiff has the RECperform light work, as defined in 20
CFR 404.1567(b), except that Plaintiff can walk and/or stand up {6)3wours per day; needs
sit/stand at will during the day, while remaining on task; can only occasionaly, s@nnot climb
ropes, ladders, or scaffolds; can only occasionally climb ramps and stairsgseowistress work,
defined as work that would not involve fast production rate pace or strict production; gsiotas
limited to performing only simple tasks; must avoid concentrated exposure to dusf, fum
pulmonary irritants, and temperature exties; and can perform no more than frequent handling.
(Tr. 16.)In determining Plaintiffs RFC, the ALJ considerédll symptoms and the extent to which
these symptoms can reasonably be accepted as consistent with the objectabevieldince and
other evidence,” including the opinion evidence in the rectad. (

Based on this evidencéhe ALJ found Plaintifs “medically determinable impairments
could reasonably be expected to cause the alleged symptoms; however, [Blaardf her
daughter’$staements concerning the intensity, persistence and limiting effects of thesdessmp
are not entirely credible(Tr. 17.) The ALJ observed several inconsistencies between Plaintiff
testimonyat the hearingindevidence irthe record. Ifl.) The ALJ noted“[a]lthough [Plaintiff]
alleged she was fired from ShopRite because of her medical conditions, the renesdttsat
[Plaintiff] was ‘laid off’, and in fact, she received unemployment compensation for two"years.
(Tr. 17.) Additionally, the ALJ foundreant treatment records show fairly benign physical
examinations, which is not consistent with the strong narcotic pain medication besngbee

by the[Plaintiff’s] primary care physiciah(Tr. 17-18.) The ALJ further opined that tieeedibility
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of Plantiff’s subjective complaintsas underminedly the fact that there is no evidence Plaintiff
sought treatment with an orthopetistfor her alleged back impairments after her second
orthopedists office closed in 2013. (Tr. 1&)aintiff’s credibility wadurther undermined in the
ALJ’s estimation by her refusal to submit to the blood test aagxrequested by Dr. Merlin. (Tr.
19.)

The ALJ additionally explained the medical record does not support Plairiigations
of disability insofar asthe record contains evidence of loitgrm narcotic pain medication use,
but physical examinations do not reveal signifiqaositive findings.” (Tr. 18.) In that regard, the
ALJ opined that Dr. Lalleman, Dr. Merlin, Ms. Yesvetz, Dr. Petrychenko, and Dcaid’ s
medical records do not support claimardllegations of disability. (Tr. 189.) The ALJ assigned
little weight to Dr. Lallemais assessment of Plaintgfability to lift, carry, stand, walk, or sit for
prolonged periods, or push and pull, because these conclusions are not supported by his own
treatment records. (Tr. 21.) The ALJ generally gave little weight toidsvetzs assessment that
Plaintiff cannot work because she cannot bdifidmore than 20 pounds, standwalk for
prolonged periods,drause (1)physicians assistants are not acceptable medical sduaceis(2)
“Ms. Yesvetz failed to give specific limitation regarding sitting, standing, aadinvg.” (1d.)
However, the ALJ gave some weight to Ms. Yes\e#ssessment that Plaintiff éduift up to 20
pounds, because the ALJ found it to be consistent with the retajdTife ALJ assigned great
weight to the state agency findings by Dr. Paolino and Dr. Shastry asrbfiPalimited ability
to lift, carry, and handle, because sheufad they were consistent with the record. (Tr. 20.)
However, the ALJ assigned little weight to Dr. Paolino and Dr. Shasissessment of Plaintdf
ability to balance, crouch, crawl, stoop, kneel, reach, or stand/walk for prolongedspafriime,

becaise the ALJ found they were not consistent with the rectdd. Additionally, the ALJ
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assigned little weight t®r. Paolino and Dr. Shasts/assessment of Plaintgfenvironmental
limitations becauséthe record shows that the claimant is a cigaretteker . . . [and] [t]here is
no evidence of asthma exacerbation or treatment since the alleged on%éidipte.

The ALJ also found thaalthough Plaintiff has alleged major depression and generalized
anxiety disorder with panic attacks, the medical m@woes not establish disabilifyfr. 1819.)
The ALJ noted thatas early as May 2012, Dr. Lalleman recommended that Plaintiff consult with
a psychiatrist regarding these conditiobst she has not sought treatment with a mental help
professionakince her alleged onset date. (Tr. 19.) Additionally, despite the fact that Dr. Rajput
diagnosed Plaintiff with major depressive disorder, generalized, anxiaiydeliswith panic
attacks, and chronic paiBy. Rajputfound Plaintiff is able to handle her fin@sxmaintain a few
friendships, engage in hobbies, drive, and shop for groceries. (20.19he ALJ gavdittle
weight to Dr. Rajputs assessment of Plaintsf GAF scorebecause she found it was not well
supported by Dr. Rajpig own report. (Tr. 20.The ALJexplainedher RFC determinatiowas
supported byr. Joynson and Dr. Wiglzkd s assessments Plaintiff’ s mental limitations(ld.)
She gave these assessments great wéigtiing them to be consistent with the recotd.)(

The ALJ concluded thatonsidering the record as a whole, including the relative weight
of the medical evidence, the record supported her assessment of Rdr#@.(Id.) Based on
this RFCand the vocational expésttestimonythe ALJ found that Plaintifs unable to perform
her past relevant work as a warehouse worker (DOT 922.687-0588). (

At step five, based oRlaintiff's age,education, work experience, aR&C, as well as the
vocational expets testimonythe ALJ determinedPlaintiff is capable of makm a successful
adjustment to other work that exists in significant numbers in the national ecoffon®1-22).

Specifically, the ALJ found Plaintiff could perform the occupations of marker (B@#587.034),
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mail clerk (DOT 209.68026), and cashier Il (DOT 211.4&40). (Tr. 22.) The ALJ also
determined the vocational expsrtestimony was consistent with the information contained in the
DOT. (Tr. 22.) Therefore, the ALJ concluded that Plaintiff was not disdided March 7 2010
through the date of 6hALJ s decision(Tr. 23.)

[I. STANDARD OF REVIEW

On areview of a final decision of the Commissioner of the Social Secutityristration,
a district court‘shall have power to enter, upon the pleadings and transcript of the record, a
judgment affirming, modifying, or reversing the decision of the Commissiortgo@él Security,
with or without remanding the cause for a reheatidg.U.S.C.8 405(g);see Matthews v. Apfel
239 F.3d 589, 592 (3d Cir. 2001). The Commissiadecisions regarding questiorfdact are
deemed conclusiviey a reviewing court if supported Bgubstantial evidence in the recdrd2
U.S.C. 8 405(g)see Knepp v. ApfeR04 F.3d 78, 83 (3d Cir. 2000). While treriewing court
must examine the record in its entirety for purpogegetermining whether the Commissiorser
findings are supported by substantial evidel@@eber v. Matthews574 F.2d 772, 776 (3d Cir.
1978), the standard is highly deferentidnes v. Barnhast364 F.3d 501, 503 (3d Cir. 2004).
Indeed, “substantial eviencé is defined as‘more than a mere scintilfaput less than a
preponderancélcCrea v. Commn of Soc. Se¢370 F.3d 357, 360 (3d Cir. 2004}t means such
relevant evidence as a reasonable mind might accept as adeuatener v. Apfel186 F3d
422,427 (3d Cir. 1999). A reviewing court is ri@mpowered to weigh the evidence or substitute
its conclusions for those of the fdatder.” Williams v. Sullivan970F.2d 1178, 1182 (3d Cir.
1992) Accordingly, even if there is contrary evidence in the record that would jtistifgpposite
conclusion, the Commissionsrdecision will be upheld if it is supported by the evideisme

Simmonds v. HeckleB07 F.2d 54, 58 (3d Cir. 1986).
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Disability insurance benefits may not be paid under the Act unleisgifPlerst meets the
statutory insured status requireme@se42 U.S.C 8 423(c). Plaintiff must also demonstrate the
“inability to engage in any substantial gainful activity by reason of any aigddeterminable
physical or mental impairment whichrt be expected to result in death or which has lasted or can
be expected to last for a continuous period of not less than 12 ma2&hs.S.C. 423(d)(1)(A);
see Plummerl86 F.3d at 427. An individual is not disabled unl8sis physical or mental
impairment or impairments are of such severity that he is not only unable to do his previkus wor
but cannot, considering his age, education, and work experience, engage in any other kind of
substantial gainful work which exists in the national econbrd2 U.SC. 8423(d)(2)(A).
Eligibility for supplemental security income requires the same showingadditig. Id. at§ 1382c
(@)(3)(AX(B).

The Act establishes a fivedep sequential process for evaluation by the ALJ to determine
whether an individual is disédal. See20 C.F.R.§404.1520. First, the ALJ determines whether
the daimant has shown that he not currently engaged irsubstantial gainful activity.ld. at
8 404.1520(a)see Bowen v. Yucked82 U.S. 137, 1487 n.5 (1987). If a claimant is presign
engaged in any form of substantial gainful activity, he is automatically denugallifysbenefits.
See20 C.F.R.8404.1520(b)see also Bowed82 U.S. at 140. Second, the ALJ determines
whether the claimant has demonstratédevere impairmehtor “combination of impairmenis
that significantly limits his physical or mental ability to do basic work activities. ZORC
8 404.1520(c)see Bowen482 U.S. at 14@7 n.5. Basic work activities are defined “#se
abilities and aptitudes necessary o most jobs. 20 C.F.R.8§404.1521(b). These activities

include physical functions such ‘asalking, standing, sitting, lifting, pushing, pulling, reaching,
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carrying or handling. Id. A claimant who does not have a severe impairment is not considered
disabed. Id. at§ 404.1520(c)see Plummerl86 F.3d at 428.

Third, if the impairment is found to be severe, the ALJ then determines whiéer t
impairment meets or is equal to the impairments listed in 20 C.F.R. Pt. 404, Subpt. P., App. 1 (the
“Impairment Li¢"). 20 C.F.R.8404.1520(a)(4)(iii). If the claimant demonstrates that his
impairments are equal in severity to, or meet those on the Impairment kistlaimant has
satisfied his burden of proof and is automatically entitled to ben®&e20 C.F.R8 404.1520(d);
see also Bowe82 U.S. at 14@7 n.5. If the specific impairment is not listed, the ALJ will
considerthe impairment that most closely satisfies those listed for purposes of decldtizgew
the impairment is medically equsilent. See20 C.F.R.8404.1526(a). If there is more than one
impairment, the ALJ then must consider whether the combination of impairmeqtsaig@ any
listed impairmentld. An impairment or combination of impairments is basically equivalent to a
listed impairment if there are medical findings equal in severity to all the criterisefonhmost
similar. Williams, 970 F.2d at 1186.

If the claimant is not conclusively disabled under the criteria set forth inmpairment
List, step three is not ssfied, and the claimant must prove at step four that he does not retain the
RFCto perform his past relevant work. 20 C.F§R04.1520(e)Bowen 482 U.S. at 141. If the
claimant is able to perform previous work, the claimant is determined to not bedis#bC.F.R.
88404.1520(e), 416.920(eBowen 482 U.S. at 14%2. The claimant bears the burden of
demonstrating an inability to return to the past relevant WRitknmer 186 F.3d at 428. Finally,
if it is determinel that the claimant is no longer able to perform his previous work, the burden of
production then shifts to the Commissioner to show, at step five, thatltmant is able to

perform work available in the national econoimgowen 482 U.S. at 1487 n.5 Plummer 186
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F.3d at 428. This step requires the ALJ to consider the claisna@sidual functional capacity, age,
education, and past work experience. 20 C.BR04.1520(f). The ALJ must analyze the
cumulative effect of all the claimdstimpairmentsn determining whether the claimant is capable
of performing work and not disableld.

V.  DECISION

Plaintiff argues the ALJ erred lerdecision by(1) failing to properly evaluate the medical
evidence, (2failing to properly evaluate Plaintiff credibilty, and (3) improperlyrelying on
testimony of the vocational expert that was inconsistent witD@i&.

A. The ALJ’s Evaluation of Paintiff 's of the Medical Evidence

In making a disability determination, the ALJ must consider all evidence beforSee
e.g. Plummerl86 F.3d at 433)oak v. Heckler790 F.2d 26, 29 (3d Cir. 1986). Although the ALJ
may weigh the credibility of the evidenale must give some indication of the evidence which
she rejects anterreasons for discounting such evideri@ernett v. Comsm of Soc. Sec. Admin
220 F.3d 112, 121 (3d Cir0R0); Cotter v. Harris 642 F.2d 700, 705 (3d Cir. 1981).Barnett
the Third Circuit held that the ALJ had not properly decided an evidentiary issaesbbe
“fail[ed] to consider and explain his reasons for discounting all of the pertineleheei bfore
him in making his residual functional capacity determinati@urnett 220 F.3d at 121'In the
absence of such an indication, the reviewing court cannot tell if significant pe@baidence was
not credited or simply ignorédCotter, 642 F.2d af05. Consequently, an Alslfailure to note if
evidence that contradickterfindings was considered, or to explain why such information was not
credited, are grounds for a remaBdhaudeck v. Comnof Soc. Sec. Adminl81 F.3d 429, 435
(3d Cir. 1999) However, this rule does not require an ALJ to explicitly discuss every piece of

relevant evidence iher decision.Fargnoli v. Massanari247 F.3d 34, 42 (3d Cir. 2001). For
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example, an ALJ may be entitled to overlook evidence that is neither pertinemanteleor
particularly probativeJohnson v. Commof Soc. Se¢529 F.3d 198, 204 (3d Cir. 2008jur v.
Barnhart 94 F. App’x 130, 133 (3d Cir. 2004).

Additionally, when the record presents inconsistencies with a physiciiimate opinion
or wherethe physiciais notes actually undermine his own opinion, an ALJ may appropriately
discount the physiciaa opinion.See Burke v. Comnof Social Security317 F. Appx 240, 243
44 (3d Cir. 2009). Although the ALJ must riogject evidence for no reason for the wrong
reason, [he] may choose whom to credit when considering conflicting evidéferelman v.
Commr of Soc. Se¢.607 F. Appx 141, 144 (3d Cir. 2015) (quotations omitted). A reviewing
court “may not reweigh the evidencéld. Thus, even if there is contrary evidence in the record
that would justify the opposite conclusion, the Ad decision will be upheld if it is supported by
substantial evidenc&ee Simmond807 F.2d at 58.

Plaintiff argues the ALJ improperly degarded evidence in the record showingastihma
is a severe impairmenthe Commissioneassertdhe ALJ properly assessed all pertinent evidence
in concludinghat Plaintiff s asthma was not a severe impairmeat.the reasons set forth below,
the Court findghe ALJ in determining Plaintiffs RFCfailed to consider and explain heasons
for discounting all of the pertinent evidenebated to the severity of Plainti$fasthma.

In herdecision the ALJ found that Plaintif§ alleged asthma and pulmonary impairment
was nonsevere, meaning @does not cause more than minimal limitation on her albdigerform
work-related activities because (1)‘there [is] no evidence of treatment for asthing)
“[c]lonsultative examiner Dr. Merlin noted that pulmonary function testing leweaoderate
obstructive airways, and (3) “[rlecords show that Plaintiffsmokes cigarettes.(Tr. 13.)

Additionally, elsewhere in her opiniorhe ALJ assigned little weight tethe opinions ofstate
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agency consultant®r. Paolino and Dr. Shastrinsofar as they assert@daintiff is limited to
moderate exposure to pulmonaryitants because‘the record shows that the claimant is a
cigarette smoker . . . [and] [t]here is no evidence of asthma exacerbation or tteatroerthe
alleged onset date(Tr. 20.)

These findings are problematirfseveral reasonBirst, contrary to the All's assertions,
there is significant evidence in the record of asthma exacerbation and treatrcenhsialleged
onset dateSpecifically, Plaintiff reported to Dr. Merlin that she had experienced an asthma attack
in July 2012, which was caused by exertion, lasted approximately 15 minutes, aetlavad by
the administration of ProAir. (Tr. 327.) Additionally, between 2011 and 2014, Dr. Lalleman, Dr.
Rajput,and Dr. Valcarceprescribedseveralmedicationgo Plaintiff, includingVentolin, Advair,
albuterol, and Dlera to treat helasthma and/ootherpulmonary conditiongTr. 302, 339, 370
75.) Moreovey after the alleged onset datepth Ms. Yesvetz and Dr. Valcarcekplicitly
diagnosed Plaintiff with asthma. (Tr. 3417(375.) Finally, Dr. Paolino and Dr. Shastry both
determined, based on the available record, that Plaséifithma is a severe impairment. (Tk 65
66, 7475.) Thereforethe ALJ sfindingsthat“there [is] no evidence of treatment isthmaand
“[tIhere is no evidence of asthma exacerbation or treatment since the alleged ornsetrelate,
directly contradictedby the recordand not supported by substantial evidence.

Second Dr. Merlin’s pulmonary function testing of Plaintiff revealed moderate obstructive
airways. (Tr. 329.) Based on these test results and his examination of Plaintiff, Dr. Merlin
diagnosed Plaintiff with asthmad() Such evidence weighs in favor of finding that Plairgiff
asthma creates more than a minimal limitation on her ability to w@rkuch it is unclearto the
Court why the ALJ listed Dr. Merlirs findings as one of the grounds for her conclusit

Plaintiff s asthma is a nesevere impairment. Insofar as the ALJ discounted this portion of Dr.
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Merlin’s report,she has not provided any = do so.Consequently, although the ALJ claims
to have considered Dr. Merlmfindings in assessing the severity of Plairgiisthma, she has not
sufficiently explained her reasons for discounting his opinion.

Third, although the ALJ was correct iabserving that Plaintif6 habit of smoking
cigarettes directly contradicts Dr. Paolino and Dr. Shasttgtermination that Plaintif$ limited
to moderate exposure to pulmonary irritasee Ingle v. Commuf SSACiv. No. 07590 (JAG),
2008 U.S. Dist. LEXIS 37477, at *41 (D.N.J. May 6, 200@)ding ALJ properly discarded
plaintiff’s testimony that he “cannot tolerate fumes in the air,” where plaintiff snreokatf pack
to a full pack of cigarettes a dayjs has no bearing on whethextertiorinduced asthma attacks
affect Plaintiff's ability to perform workelated activitiesindeed, nowhere in her opinion does
the ALJ address Plaintif exertional limitations via-vis her pulmonary impairments. Rather, the
ALJ solely addresses the effect o&Rliff’s asthma on her environmental limitations. As such, i
appears whedeterminingPlaintiff' s RFC,the ALJfailed to consider Dr. Merlits report that
Plaintiff had recently experiencedl&-minute exertioAnducedasthma attack.

Nonetheless, the Commissiora@gueseven if theALJ erredin evaluating the severity of
Plaintiff's asthma Plaintiff has not demonstrated that this error caused her harm. Under the
harmless error ruleg remand is not appropriate if an AkError does not affect the outcome of
the caseRutherford vBarnhart 399 F.3d 546, 553 (3d Cir. 2005)T]he burden of showing that
an error is harmful normally falls upon the party attacking the agen@terminatiori. Shinseki
v. Sanders556 U.S. 396, 409 (2009). Hetke ALJs error is not harmlss becauséhad the ALJ
considered the effects of Plaintgfasthma on Plainti§ exertional limitationgs well as fully

examined the evidence of Plaint#fenvironmental limitations, she may have assigned Plaintiff a
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more limited RFC If the ALJ fownd, for example, thaPlaintiff is limited to sedentary work, as
defined in 20 CFR 404.1567(a), rather than light waskgefined i20 CFR 404.1567(a), Plaintiff
would not meet the requirements to perform the jobs of mamkat,clerk or cashier Il These

jobs all require a light exertional levelccording toboth the DOT and the testimony of the
vocational epert (Tr. 5253); DOT 209587.034, 209.68026, 211.462010. Accordingly this

case is remanded, and the ALJ is dire¢tedconsider and explai[her] reasons for discounting
all of the pertinent evidence befoider] in making [her] residual functional capacity

determinatiori.* See Burnett220 F.3d at 121.

3 The Commissioner argues the ALJ’s error in this case was harmless, becausg s lo
a claim is not deniedt step two, it is not generally necessary for the ALJ to have specifically
found any additional alleged impairment to be severe.” (Def.’s Br. Pursuar€iv.R. 9.1 (ECF
No 11) at 8.) The Court agrees the Commissioner’s error at step two in this casarméess,
because the ALJ ultimately found in Plaintiff's favor at this step by determinaidlaintiff had
other severe impairmentse., disorders of the lumbar and cervical spimajor depressigrand
generalized anxiety disorder with panic dteaSee Salles v. Commnof Soc. Sec229 F. Appx
140, 145 n2 (3d Cir. 2007)Because the ALJ found in [plaintiff] favor at Step Two, even if he
had erroneously concluded that some of her other impairments wesevene, any error was
harmless.) (citing Rutherford 399 F.3dat 553) However, this argument is immaterial to this
Opinion, because the Court finds the ALJ’s error caused harm at steps four andiingatiyng
the ALJ’s assessment of Plaintiff's RFC and, consequethigy ALJ’s ultimateconclusion that
Plaintiff is ableto perform work that exists in significant numbers in the national economy.

4 Additionally, although this particular issue was not raised by Plamtiffppeal, the Court
notes the ALJ cited an invalid basis for disregarding the report of Ms. Yesvet#icapgcthe
ALJ assignedittle weight to Ms. Yesvets opinion regardinglaintiff’'s work-related limitations,
in part, because “physician’s assistants are not acceptable medical Squirc@d.)

Pursuant to the rules promulgated under the Actéptable medical sourcesre limited
to licensed physicians, licensed or certified psychologists, licensemmepists, licensed
podiatrists, and qualified speeldnguage pathologists. 20 C.F.8404.1513(a)Opinionsand
assessments fronothermedicalsourceg’ such as physician’s assistantsay be used to provide
additional evidence about the symptoms, diagnoses, and prognoses of any impairmeiisl identi
by acceptable medical sources. 20 C.B.R04.1513(d)However, other medicadources may not
be used to establish the existence of an impairmehe first instanceSocial Security Ruling 06
03p, 2006 SSR LEXIS &t *4; see als®ougherty v. Astrue381 F. Appx 154, 156 (3d Cir. 2010).
Within these parameterthe opinions of other medical sources must be weighed using the same
factors as medical opinionise, how long the source has known and how frequehtiyfgs seen
the individual; how consistent the opinion is with other evidence; the degree to which te sour
presents relevant evidence to support an opinion; howshekkxplainseropinion; whetheshe

28



B. The ALJ’s Evaluation of Haintiff 's Credibility

Plaintiff argueghe ALJ erredn assessig Plaintiff s credibility, because slfigled to give
appropriate consideration to the record as a wholg she failed to make specific findings
regarding Plaintiff's credibilityln opposition, the Commissioner contendsGloeirt should defer
to the ALJs credibility determinationbecause shéprovided a full and detailed credibility
analysis and properly considered Plaitgifihconsistent statements, her longitudinal treatment
history, the type of treatment she receivaadt] the statements of the acceptable medical sources
(ECF No. 11 at 10.)

It is the ALJs responsibility‘to determine the extent to which a claimant is accurately
stating the degree of pain or the extent to which he or she is disablédHaritanft v. Apfel 181
F.3d 358, 362 (3cCir. 1999).Thus, il n addition to objective medical facts and expert medical
opinions, thgALJ] must consider the claimastsubjective evidence of pain and disability, as
corroborated by family and neighbors; and all of these factors must be vieartatpe
applicants age, educational background and work experiefReefer v. Barnhay326 F.3d 376,
381 (3d Cir. 2003jquotingBaerga v. Richardsqrb00 F.2d 309, 312 (3d Cir. 1974A claimants
“allegations of subjective symptoms must be sup@ddijeobjective medical evidenteBailey v.
Commr of Soc. Sec354 F. Appx 613, 618 (3d Cir. 2009) (citing 20 C.F.8404.1529(b))As

such, the ALJ may reject [subjective complaints of pawlen they are inconsistent with

has a specialty or area of exjee related to the individual’s impairment(s); and angpfthctors

that tend to support or refute the opini@adal Security Ruling 083p, 2006 SSR LEXIS &t
*10-*13; e alsoMussi v. Astrug744 F. Supp. 2d 390, 4@® (W.D. Pa. 2010Q)Barnhart v.

Colvin, Civ. No. 1:14CV-00767, 2015 U.S. Dist. LEXIS 21670, at *24 (M.D. Pa. Feb. 24, 2015).

Therefore, the mere fact that Ms. Yesvetz is an other medical source, rather than an

acceptable medical source, is not a legitimate basis to assign little weight to her oggaialing

the severity of Plaintiff's impairments. On remand, the ALJ is directed tghwds. Yesvet's

opinion pursuant to the factors set forttSiocial Security Ruling 063p.
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objective medical evidenae the record. Morel v. Colvin Civ. No. 142934 (ES), 2016 U.S. Dist.
LEXIS 44347, at *11 (D.N.J. Apr. 1, 201Qiting Ferguson v. Schweikev65 F.2d 31, 37 (3d
Cir. 1985)).

Courts will“ordinarily defer to an AL% credibility determination because bar she has
the opportunity at a hearing to assess a witsedsmeanot. Reefey 326 F.3dat 380. In that
regard,‘[t] he substantial evidence standard entitles an ALJ to considerable defereecllgsp
in credibility findings” Volage v. AstrueCiv. No. 114413, 2012 U.S. Dist. LEXIS 146683, 2012
WL 4742373, at *7 (D.N.J. Oct. 1, 2012) (citiggnith v. Califanp637 F.2d 968, 969 (3d Cir.
1981). Nonetheless[W]hen making credibility findings, the ALJ must indicate which evidence
he rejects and whiche relies upon as the basis for the findihdgailey, 354 F. Appx at 618
(quotingSchaudeckl81 F.3d at 433).

In this casgethe Court has already determinetdhand is necessary, becatlsALJ failed
to consider and explain her reasons for discounsithgpf the pertinent evidenceegarding
Plaintiff's alleged pulmonary impairmenfecause assessing a claimardredibility requires a
holistic review of the entire recardull consideration of the evidence of Plaintiff's pulmonary
impairments may affect the ALJ’s credibility determination on remasdsuch, the Court makes
no finding in this Opinion as to whether the ALJ properly addressed Plardrédibilityin her
August 29, 2014 decision, and simply directs the ALJ to, on remand, conformelddyility
determinations to the requirements of Social Security R@kagpand the regulations at 20 C.F.R.
8 404.1529.

C. The ALJ’s Reliance on the Vocational Expeis Testimony
Finally, Plaintiff argues the ALJ improperly relied on portions of the vonatiexperts

testimonythat werebased on her own professional experience and observations, rather than the
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DOT. Although Plaintiff does not specify which portion of the vocational ed#stimony she
believes'is inconsistent to that of the [DOT],Pl.’'s Mem. of Law (ECF No. 9) at 26), the Court
presumes Plaintiff takes issue withose portions of the expér testimony whichthe expert
herselfadmitted were inconsistent with the DOT. (Tr-%8) Namely, her testimony related to
the acceptable peznt of time that an individual with the hypothetical RFC could be off task, as a
marker, mail clerk, or cier Il, as well as the sit/stand option at these jdts. (

“Social Security Ruling 0@p requires that the ALJ ask the vocational expert whetlyer an
possible conflict exists between the vocational expeaestimony and the DOT, and that, if the
testimony does appear to conflict with the DOT gdicit a reasonable explanation for the apparent
conflict.”” Burns v. Barnhart312 F.3d 113, 127 (3d Cir. 2002) (quoting SSR4pP2000 SSR
LEXIS 8). This Ruling requires both that the vocational exXgeexplanation of the conflict be
made on the record and that the ALJ address in his decision how the conflictohasdéd. An
ALJ’s failure toexplain a conflict between a vocational exjgetéstimony and the DOT can form
the basis for a remangrovidedthe record does not otherwise contain substantial evidence that
the plaintiff can perform her past work or other jobs that exist in the ecorffamyBoone v.
Barnhart 353 F.3d 203, 209 (3d Cir. 2003) (remanding easere ALJ failed to address conflict
between vocational expert evidence and the DOT and record did not contain evidenckanther t
the vocational expér testimony,hat the plaintiff could perform a significant number of jobs that
exist in the economy}ee also Rutherfor®99 F.3cat 557.

Because the DOT is not@mprehensive source of information, Social Security Ruling
00-4pallows vocational experts to providg|nformation about a particular job requirements or
about occupations not listed in the DOT . . . obtained directly from . . . a [vocational €xpert

experience in job placement or career counséliagcial Security Ruling 0@p, 2000 SSR LEXIS
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8 at*6. In short,a vocational expertmay be able to testify to more specific requirements and
information about jobs or occupations than t@TD Green v. AstrueCiv. No. 16468, 2010
U.S. Dist. LEXIS 125864, at *13 (W.D. Pa. Nov. 30, 2018gre, the vocational exp&st
testimony regarding the permissible amount of timetadk and the sit/stand options available
with particular jobds not available in the DOTSeeDOT 209587.034, 209.68026, 211.462
010. Instead, the vocational expert’'s testimony on these issues was psypgrtyted by the
experts own professional experiengér. 53-54.) As such, pursuant to Social Security Ruling 00
4p, the ALJ did not err in relying on this portion of the vocational expgstimony.

V.  CONCLUSION

For the reasonset forth above,this caseis REMANDED for further administrative

proceedingsonsistentvith this Opinion.An appropriatéOrderwill follow.

Date: January 25, 2017 /d/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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