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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

DARRYL PETLOCK , Civil Action No. 16-31QFLW)
Plaintiff,
V. OPINION
BARRY NADROWSKI, WARDEN
M.C.C.I., et al.,
Defendants.

l. INTRODUCTION

At the time he filed his Complain®laintiff was confined as a pretrial detainee at
Monmouth County Corre¢ional Institution (“MC.C.1."”). Thiscivil actionraisesFourteenth
Amendmenthallengsto Plaintiff's conditions of confinement in protective custody at M.C.C
andalsoallegegshatthe Defendantghrough their promulgation and approval of varipaBcies
at M.C.C.1.,have interfereavith his Sixth Amendment right to the assistance of counsel in his
pending criminal casend have denigadim equal protection of the law amacess to the courts
in his criminal case and other legal mattefSeeECF No. 2-4, Am. Compl. at pages 6, 7-31.)
Federal law requires this Court to screen PlaintAisended Complaint fosua spontelismissal
prior to service, and to dismiss any claim if that claim fails to state a claim uponneleth
may be granted under Fed. R. Civ. P. 12(b)(6) and/or to dismiss any defendant wharngs imm
from suit. See28 U.S.C. 81915(e)(2)(B).

The Court has screened the Complaint in this action for dismissal and has determ@itined th
dismissal of thentire Complaint is not warranted at thislgatage. For the reasons explained

in this Opinion, the Coumvill dismiss the access to the courts clathest do notrelateto his
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pending criminal casdhe Court will also dismiss without prejudice Plaintiff's claims for
injunctive relief and compensatory damadeRlaintiff's remaining claimsas construetly the
Court in this Opinionshall proceecgainst Defendants for nominal and punitive damages only.

Il. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

a. Facts Alleged in Plaintiff's Amended Complaint
According to his Amended Complaint, Plaihtg a pretrial detainee and was held at
M.C.C.I. in protective custody on murder charges for apprately threeand-ahalf years.
(ECF No. 2-4, Am. Complaint at page S he Defendants in the instant action are Barry
Nadrowski,the Warden of M.C.C.I., and Shaun Golden, the Sheriff of Monmouth County
Sheriff's Departmen(“Defendants”) which allegedly oversees M.C.C.ld(at Attachments B,
C)

i. Facts Related to Plaintiff's Conditions of Confinemenin Protective
Custodyat M.C.C.1.

A number of the allegations in Plaintiff's Amended Complagtdte to the anditions of
his confinement in protectivaustody at MC.Cl. (ECF No. 2-4, Am. Compl., Attachment E, at
pages 1-2.)Plaintiff first alleges that he wdecked in asmallcell for 23hours a day, seven days
a week and wasdenied adequate exercise/recreatibuiring the one hour a day that he was not
locked in his cellhe waspermitted to split the time between showering and exeroctl of
which take place ifithe Cage.”(Id. at 2) Nothing ispermitted inside the Cage, which is the
size of asmall cell. Plaintiff also alleges that he has not b@enmitted outside at all since his
detention began, even though there weeeure areas where he could exercise outgldeat 3.)

Plaintiff alleges that Defendaniéadrowski and Goldeareated and/or implemented the

! As explained in this Opinion, the Court also denies without prejudice Plaisgfiarate

motion for a preliminary injunction/restrairg order. (ECF No. 6.)
2



protective astodypoliciesat M.C.C.l.and are also aware of his treatmeatause he has filed
grievances and written letters to the(id. at 23; Attachments C, D.)

In addition to the 23-hour per day lock down, Plaintiff also provides a laundry list of
other alleged deficiencies in tlkendition of his confinemerat M.C.C.I. The Amended
Complaintalleges that the cells in protective custody are unddro24 illumination, vinich
negatively affected Plaintiff'sleep and caused him physical and mental probleltisat (34.)
His Amended Complaint further afjes that he wagrovided a pillow in protective custody.
(Id.) The temperature in the cells in protective custody*vegd,” like “a walk in
refrigerator.” (d.) Prison officials clairad that the heat wdsoken in Plaintiff’s cell, but an
area near his cell wédeated. Ifl.) A televidon near Plaintiff's cell blastedt a maximum level
from approximately 7 a.m. to 11 p.md.j Food served to protective custody inmates ts
to sit for an hour in foam containers, and the failure to keep ttedbproper temperatures
caused “serious health hazard by permitting the growth of bacterld.} (The*“clothing
policy [in protective custody] is a one for one jump suit exchandd.) Plaintiff further alleges
that he wasdenied access to all programs and services offered by M.C.C.I.,” including
education, rehabilitative, religious.” Finallygalleges that for inmates in protective custody,
visits from outside visitors wetlamited to a single 2@ninute visit once a week between 1 p.m.

and 3 p.m., which allegedly preventewst family and friends from visiting.(ld.)

2 Plaintiffs Amended Complaint includes a “legal clainsgction, in which he

summarizes the claims he seeks to bring under section 1983. This list does not include any
claims arising from these alleged deficiencies, and Plaintiff daesskdor any injunctive relief
or damages with respect to these particular conditions of confinement. Thus, itlé&anot c
whether Plaintiff is attempting to raise separate claims relateahte or all othese issues or if
he simply provides this information for context.
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. Defendants’ Alleged Credéion/Approval of Policies Denying
Plaintiff Private Visits with his Attorney and Mandating
Unreasonable Searches of his Cell and Person

Plaintiff also alleges thatfter the indictment was returned against bimthe murder and
related charges, he sought to take educational colmsielsis request was denied. After filing a
grievance and appealing the matter to Defendant Nadrowski, a policy waed tkat permitted
Plaintiff to take two paralegal studies cses. After he received permission to take the courses,
all of his personal property went missing, including his legal researchnatese and
prescription eye glassedd.(at 8) Plaintiff was allegedly informed by unidentified
individual(s)at M.CC.I. that if he decided not to return to school, his eye glasses might be
found. (d.)

Plaintiff alleges that at the time hast his property, a memorandum of policy was
allegedlyissued with the approval of both Defendants. This policyallagedly created to
target Paintiff personally. “One part of the policy was that [Plaintiff] was no longdre
allowed to have arivate visit with [his]attorney.” (d.) He received no hearing or notice before
losing the right to have attorney visitid.f Unidentified pil staffalsoallegedly informed him if
he “discontinue[d] with school”, he could have a private room to meet with his attotdgy. (
The policy related to attorney visitsdsscussed in more detail below.

As the second part of the alleged policy, correctional offimergdirected to search
Plaintiff's cell every dayseven days a weeKld. at9.) In addition, the policy provided that
Plaintiff wasto be personally searched when he leaves his cell and upon his return even though
he wasunder constant visual watchld.j Plaintiff alleges that the searches wdome to harass

him. (d.) After Plaintiff filed grievances and appeals of the grievangeslentified



corrections officersllegedlymixedup thousands of pages of his legal materials and explained
that he needed ttstop playing lawyer.®  (d.)

iii. Plaintiff's Claims Regarding Access to his Attorney and the
Courts

Plaintiffs Amended Complaint alleges that in order to make a legal phone call while in
protective custody, inmates must make a written request to a social work#remHeaves a
message for the attorney. The legal phone call can only be set up diimegahen the social
worker is present and available. Plaintiff alleges that this policy/procéatumeaking legal
phonecallsin protective custody normally leads to a tweek wait time and violates the prison
regulations governing legal phone calltd. @t 5.) Plaintiff alleges that, for inmates in
protective custody, all legal phone calls must be made from the “Restrietges"Qvhich is a
two by two foot cage that resembles a telephone booth. The Restrictive Gatieeisiain
housing corridor, and is not privateéSeeld. at 67.) Plaintiff alleges that the Defendants have
approved the use of the Restrictive Cage for legal phone clllsat 7.)

Plaintiffs Amended Complairalso alleges that M.C.C.I. restricted his actegsbe law
library and prevatedprotective custody inmates like himself from receiving assistance from
other general population inmates that are assigned to assist inmates with ahenakbegrs.

(ECF No. 2-4, Am. Compl. at 10.Plaintiff alleges thiahe received 15 hours of time in the law
library from September 2014 to September 2015, and that general population inmates receive

between 5@1.50 hours of time in the law library each yedd. &t page 11.)

3 Plaintiff does not allege that Defendants Nadrowski or Golden institutedpbkcies to
retaliate against Plaintiff for taking paralegal courses, which Nakiailegedly approved, and
Plaintiff has not identified thadividuals who took his personal property or allegedly retaliated
against him fof'playing lawyer” andfiling grievances.Respondeat superids not a basis for §
1983 liability. To the extent Plaintiff wishes to allege claims of retaliation und&s.82C. §
1983 against these unidentified Defendants or against Defendants Nadrowski and/or Golden, he
must do so by way of a Second Amended Complaint.
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Plaintiff furtheralleges thatvhen his wife filed for divorce in 2013, he did not receive
adequate time in the law library, which he neeidearder to understand his rights as a parent.
He claimsthat when a hearing date was set in his divorce, Plaintiff checked with jail
administration and waassured that the jail was aware of the mgpdate and would bring him
to court on that date. M.C.Cdllegedlyfailed to bring him to court for the hearing, and the
Judge granted the divorce and Plaintiff'sveike received complete custody over hinsldren
and sent them to live in Trinidadld(at 1611.)

Plaintiff also statethat he filed two civil law suitgh 2015 The first law suit was against
his thenattorney of record in his pending criminal ca3&at attorneyallegedly entered into a
contact with Plaintiff outside of his representation in Plaintiff's criminal case. atioeney
initially agreed to write four position letters for Plaintifth respect to the restrictions placed on
Plaintiff at M.C.C.l. and assist him with the fornasfile an Order to Show Cause against
M.C.C.I. (d.) After Plaintiffagreed to move forward with the attorney in his criminal case, the
attorney failed to provide Plaintiff with the forms and position letters, informing hatrhil
supervisor advised im against doing sfor liability reasons.Ifl.) Plaintiff also sued thehead
public defender” from Monmouth County for libel after this individual allegediyte letters
about Plaintifithat the he knew to be false and sent them to various individudlsat 12.)

After motions were filed ifbothcases, Plaintiff sought additional time in the law library
which was denied pursuant to M.C.C.I.’s policies for protective custody innaatk®laintiff
subsequently missed his filimgadlines, and the sas were dismissedld() In dismissing the
cases, the judge stated that Plaintiff hefdsed to come to court; howevPBiaintiff alleges that

he was unaware of theurt date and that M.C.C.I. never brought him to court or informed him



of the rearingdate. He appears to statehisAmended Complaint that these failures were
intentional. Geed.)

Plaintiff also asserts in his Amended Complaint that officials at M.C.C.I. havaituold
that the United States District Court for the District of New Jersey has issuethatvead
detainer for Plaintiff, precluding him from making bafld. at 1213.) The Amended Complaint
also alleges tha&laintiff's current assigned counselshdeclined to assist him with this matter,
that he waslenied additional law library time to research this mattehis own behalf, anthat
the federal detainer remains in plagtd. at 13.)

With respect to his pending state court criminal matter, Plaintiff alleges in hisd&ahen
Complaint thathere were81 DVDs and/or CDsf electronic discovery in thgl.C.C.I. law
library that he wasinable to view. Although heceived transgots for two of the DVDs, he did
not recéve access to the remaining DVDs and Cidsl alleges that he canriptovide [his]
attorney with the necessary factual information he needs if [Plaicdifinot review the evidence
against [him].” (d.) In denying him access to this electronic discovery, prison officials at
M.C.C.I. claimedthat they werdollowing prison policy. Id.) Plaintiff also alleges that the
policiesrestricting his law library access and his access to his electronic digearer created
and/or approved by both Defendants andpaegenting him from assisting his attorney in
preparing his defensdd() With respect to the denial of access to this electronic discovery,
Plaintiffs Amended Complaint alleges that onele# DVDsthat Plaintiff was unable to watch
contained a statement frdfamajor witnes$who is now dead, and Plaintiff's attorney no
longer haghe opportunity to question that witnes about his statemihtat(14.)

As noted aboveRlaintiff also alleges that both Defendants creatadfor approved

policy or custom denying him private visits with his attorney from approximaegiegber



2014 to September 2015ld(at 1415.) During this time period, Plaintiff was only permittex
see his attorney in the “Restrictive Cage.” Plaintiff's attorney Robert @Gasquire attempted
to informally address the matter with prison administration and subsequeaté/taviDefendant
Nadrowski. M.C.C.lallegedlytook the position that it would be public visits or nothing.
Although Mr. Gaynor told thetate court judge presiding over Plaintiff's criminal mattet he
could not adequately represent Plaintiff under these circumstances, thalgagbegedly
declined to address this igsu(d.) In January 201G newattorney Albert Kapin Esquire,
took over Plaintiff's representation in his crimiraise. (Id.)

Under thepolicy, visits between Piatiff and his attorney were allowed Mondays
through Fridays between 8:30 a.m. and 2 p.ld. at 17.) This restriction on attorney meetings
allegedly appliesbnly to Plaintiff and not to any other inmates at M.C.Cd.) (Under this
policy for attorne visits, Plaintiff's handsverecuffed, his legsvereshackled, and a waist chain
wasplaced on his waist and connected to his handaufgh preventedPlaintiff from using his
hands. Id.) Plaintiff remainedn full body restraints during his attorney visits and seated
across from his attorneyHe wasnot permitted to get up from his chair during the visits or
approach counsel(ld.) Plaintiff alleges that the level of restraint maidenpossible for him to
physically go through the large volumedi$covey materials an@vidence with his attorney and
preventechim from taking and going over, his notes with his attorneyd. &t 18.) Plaintiff
alleges that these restrictions weeing used to punish Plaintiff and are not related to
institutional security. 1(l.) Plaintiff also nots that he is not subject to theégpes of restraint
when he is transported from M.C.C.I. to the local courthouse or when he meets witbrhesyatt
at the courthouse, even though the courthouse is less secure than MIG.C.I. (

b. Procedural History



Plaintiff's initial Complaint and application to procedforma pauperig“IFP”) was
docketed on January 13, 2016. (ECF No. 1). On February 1, 2016, before the Court had
screened his original Complaint, Plaintiff filed a motion seeking leave to ameadgisl
Complaint and attached a copy of his proposed Amended Complaint. (ECF No. 2.) On May 2,
2015, Plaintiff also submitteé motion that is styled asrequest forma preliminary
injunctiontemporary restraining ordandseeks exgdited resolution of his claims for injunctive
relief. (See ECF No. 6.Pn June 13, 2016Rlaintiff wrote a lettenotifying the Court that he
hadbeen “moved” from M.C.Q. to Mercer County Correction Institution. (See ECF No. 8.)

The letter provided no other information.

On June 21, 2016, the Court granted Plaintiff's IFP application and issued an Order to
Show Caus€'OTSC"), requiringPlaintiff to explain in writing whether his transfer from
Monmouth County Correctional Institution to Mercer County Correctional Institutizaters
moot his claims for injunctive/declaratory relfefOn June 29, 2016, Plaintiff filed his letter
response to th@TSC? It appears that Plaintiff remains confined at Mercer County Correctional
Institution.

[I. STANDARD OF REVIEW

Under the PLRA, district courts must review complaints in thoskactions in which a
person is proceeding forma pauperisSee28 U.S.C. § 1915(e)(2)(B)The PLRA directs
district courts tasua spontelismiss anylaim that is frivolous, is malicious, fails to state a claim

upon which relief may be granted, or seeks monetary relief from a defendantiminauise

4 The Court also found that that Plaintiff was permitted to amend his Complaint astSe
Fed. R. Civ. P. 15(a)(1), and dismissed his motion to amend as moot.

® The content of Plaintiff's letter sponse to the OTSC is discussed in the Analysis section of
this Opinion.



from such relief.ld. “T he legal standard for dismissing a complaint for failure to state a claim
pursuant to 28 U.S.C. 8§ 1915(e)(2)(B)(ii) is the same as that for dismissing a comp&uanpur
to Federal Rule of Civil Procedure 12(b)(65threane v. Seang06 F. App’x 120, 122 (3d Cir.
2012) (citingAllah v. Seiverling229 F.3d 220, 223 (3d Cir. 20000jtchell v. Beard 492 F.
App’x 230, 232 (3d Cir. 2012) (discussing 28 U.S.C. § 1997e(c){byrteau v. United States
287 F. App’x 159, 162 (3d Cir. 2008) (discussing 28 U.S.C. § 1915A(b)).

Here, Plaintiff's Complaint is subject to sereng under 28 U.S.C. § 1915(e)(2)(B).
When reviewing a motion to dismiss under Fed. R. Civ. P. 12(b)(6), courtsefiratate the
factual and legal elements of the claims, and aalepf the wellpleaded facts as tru&ee
Fowler v. UPMC Shadysid®&78 F.3d 203, 210-11 (3d Cir. 2009). All reasonable inferences
must be made in the plaintiff's favoBee In re Ins. Brokerage Antitrust Liti$18 F.3d 300, 314
(3d Cir. 2010)The Gmplaint musalsoallege “sufficient factual matter” to show that the claim
is facially plausible.Fowler v. UPMS Shadysidg78 F.3d 203, 210 (3d Cir. 2009) (citation
omitted). “A claim has facial plausibility when the plaintiff pledastual content that allows the
court to draw the reasonable inference that the defendant is liable for theduidcalteged.”

Fair Wind Sailing, Inc. v. Dempster64 F.3d 303, 308 n.3 (3d Cir. 2014) (quotiqigal, 556
U.S. at 678).

Courts are reqted to liberally construe pleadings drafteddrg separties. Tucker v.
Hewlett Packard, In¢.No. 14-4699 (RBK/KMW), 2015 WL 6560645, at *2 (D.N.J. Oct. 29,
2015)(citing Haines v. Kerner404 U.S. 519, 520 (1972)puchpleadings are “held to less
strict standards than formal pleadings drafted by lawydds.Nevertheless, pro se litigants must
still allege facts, which if taken as true, will suggest the required elemesuty cfaim that is

assertedld. (citing Mala v. Crown Bay Marinalnc., 704 F.3d 239, 245 (3d Cir. 2013)). To do

10



so,[a plaintiff] must plead enough facts, accepted as true, to plassigbest entitlement to
relief.” Gibney v. Fitzgibbon547 F. App'x 111, 113 (3d Cir. 201@)ting Bistrian v. Levj 696
F.3d 352, 365 (3€ir. 2012). Furthermore, [l] iberal construction does not, however, require
the Court to credit a pro se plaintiff's ‘bald assertions’ or ‘legal conclusiangciting Morse v.
Lower Merion Sch. Dist132 F.3d 902, 906 (3d Cir. 1997)). That is, Vp] apro secomplaint
may be dismissed for failure to state a claim if the allegations set forth by thdfatarmot be
construed as supplying facts to support a claim entitling the plaintiff to rédiefciting
Milhouse v. Carlson652 F.2d 371, 373 (3d Cir. 1981)).
V. ANALYSIS
Plaintiff has sied Warden Nadrowski and Sheriff Goldentheir allegedrolesin

creating and approvingpliciesat M.C.C.I. thatllegedlyviolatedhis constitutional right§. The

6 It is not entirely clear whether Plaintiff has sued Defendants in theirnadrsapacities

or their official capacitiesr both.“Personalcapacity damage suits under section 1983 seek to
recover money from a government official, as an individual, for acts performed unateofcol
state law.Official-capacity suits, in contrast, generally represent only another way of pleading
an action against an entity of which an officer is an ag&regory v. Chehi843 F.2d 111, 120
(3d Cir.1988);see Monell v. Department of Social Serd86 U.S. 658, 690 n. 55 (1978). “As
long as the government entity receives notice and an opportunity to respond, alRazffiacty
suit is, in all respects other than name, to be treated as a suit against thekantttycky v.
Graham 473 U.S. 159, 166 (1988)Official -capacity suits ... ‘generallgpresent only another
way of pleading an action against an entityvbich an officer is an agent);"Sutton v. City of
Phila., 21 F. Supp.3d 474, 493 (E.D. Pa. 2004 suit against an individual in his or her official
capacity is not a suit againshe official, but rather a sustgainst the official's office.’{citing
Kentucky 473 U.S. at 165 Duffy v. Cnty. of Buck§ F. Supp.2d 569, 578 (E.Pa.1998)
(noting that claims against county correctional officers in their official@aps were
effectively claims agairigshe county).There arétwo general waysin which a supervisor-
defendant, such as Defendants Nadrowski and Golden, may be liable in their persaitgl capa
for constitutional violations(1) where the supervisor established a policy, custom, or practice
thatcaused the harm; or (2) where the supervisor personally participatezconstitutional
violation. SeeBarkes v. First Correctional Medical, In¢/66 F.3d 307, 316-19 (2014¢versed
on other grounds byaylor v. Barkes135 S. Ct. 2042, 2043 (2015). As noted above, Plaintiff
appears to sue Defendants for their respective roles as policymBkargiff has not named
Monmouth County as a Defendatrit.is well-settled howeverthat a municipality may be held
liable urder § 1983 if its official policy or custom causes a constitutional injBge Monell v.
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Court construes Plaintiff's Amend&bmplaint to allege the following violations of his
constitutional rightainder 42 U.S.C. § 19881) a Fourteenth Amendmenthallenge to the
conditions of his confinemenf2) a Fourth Amendment challengethe searches of his cell and
person (3) anEqual Protection clain(4) a Sixth Amendmentlaim of interferencewith his

right tomeet with his criminal counsel and prepare his defeankes criminal caseand(5) First
and FourteentAmendment clairs of denial of acess to the courfs The Courtconsiders each

type ofclaim separately.

a. Claims related to Plaintiff's Conditions of Confinement

Constitutional challenges to the conditions of pretrial confinement are analyzedhade
Fourteenth Amendment's Due Process Cla&se Hubbard v. TaylpB99 F.3d 150, 158 n. 13
(3d Cir.2005). In Bell v. Wolfishthe Supreme Court held that because a pretrial detainee has
not been found guilty of any crime, he may only be detained “to ensure his prasaraleand
may [be] subject[ed] to the restimhs and conditions of the detention facility so long as those
conditions and restrictions do not amount to punishment.” 441 U.S. 520, 536-37 (£279).
particular condition or restriction of pretrial detention is reasonaldye@ito a legitimate

governmental objective, such as ensuring security and order at the institutios, nbtiogithout

New York Department of Social Servicé83 U .S. 658, 694 (1978].0 the extent, Plaintiff
seeks to bring Monell claim against Monmouth County, he must file a Second Amended
Comgaint thatnames Monmouth County as a defendant and provides facts to supfuorela
claim.

! Plaintiffs Amended Complaint also mentions thee process clause of thdth
Amendment.The due process clause under the Fifth Amendfiaarly protects against federal
governmental action and does not limit the actions of state offici@édéddwell v. Beargd324 F.
App’'x. 186, 189 (3d Cir. 2011) (citinRiley v. Camp130 F.3d 958, 972 n. 19 (11th Cir. 1997))
see also Beahm v. Burk#B82 F.Supp.2d 451, 458 (E.Pa.2013). Defendants are state
employees, not federal offads. As such, the Court does not construe Plaintiff to raise any
claims under the Fifth Amendment.
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more, amount to punishmend. at 539. In Union County Jail Inmates v. Di Buontl3 F.2d
984 (3d Cir. 1983)the Third Circuit Histilled the Supreme Cotstteachings iBell into a two-
part test:‘[the courtmust ask, first, whether any legitimate purposes are served by these
conditions, and second, whether these conditions are rationally related to these purposes
Hubbard v. Taylor538 F.3d 229, 232 (3d Cir. 200@Jting id. at 992).

Conditions of confinement claims by pretrial detainees must be assesséd af tige
totality of the circumstances existing within the institution in order to determine whie¢he
challenged condition amounts to a genuine privatie@eHubbard 538 F.3dat233-35 (3d Cir.
2008) (explaining that in conducting this analysis, coluits not assay separately each of the
institutional practices, but [instead] lookttee totality of the conditions’{citations omittedt see
alsoid. at 233 (citingFerguson v. Cape Girardeau Coun88 F.3d 647, 650 (8th Cir. 1996)
(“[iln evaluating the conditions, the court must look to a number of factors, includingéhefsi
the detainee’s living space, the length of confinement, the amount of time sperdanfihed
area each day, and the opportunity for exercise”))

More recently, inSoutherland v. Cty. of Hudsos23 F. App'x 919, 921 (3d Cir. 2013),
the Third Circuit determined that a pretrial detainee’s allegation$étveds confined to small
cell with another pretrial detainee for 23 hours per day for 5 days out of week, and fors82 hour
over course of remaining two days of week, even though he received no prior misbehavior
report, disciplinary infraction, or any other documentation justifying his assiginio those
conditions, were sufficient to state plausible claim that his pretrial detention casditaated
Due Process Claus&eed. (finding thatthe District Court erred byua spontelismissing the

claim).
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Here, Plaintiff has allegeid his Amended Complairbat he was confined alone in a
small cell 23 hours a day seven days a week for 1222 days, despite having committed no
disciplinaryor otherinfractions. He further alleges facts suggesting that the @aghich he
wasconfined for exercise/reagon is too small to permit meaningkrercise, and that he was
not permitted to exercise outgdt all, even though there were secure outside aheasldition,
Plaintiff also alleges that his cell wésgid, under constant illumination, aedtremelynoisy.
(ECF No. 2-4, Am. Compl., Attachment E, at pages 1-2.) The @ods that Plaintiff has
pleaded sufficient facts to allow his Fourteenth Amendment condiiocenfinement clam to
proceed againddefendants, who allegdcreated and/or approved the policies related to the
confinement of protective custody inmates.

b. PoliciesDirecting Additional Searches of Plaintiff's Cell and Person

Plaintiff next allegeshatDefendants createmhd/or approved a policy authorizijagl
staff to perform additionadearches of Plaintiff's celind person.|d. at paged.) Plaintiff
alleges that this search policy wastituted to harass him and further alleges that he has not had
any problems with staff members that precipitated the additional sear@dhgs. (

The Court construes Plaintiff to allege that the searches in question infringeFauftils

Amendment right to be free of unreasonable searches and seizusemportant to note that

8 The Court notes that&htiff's allegations that he wawt provded a pillow or extra
jumpsuits would not state a claim for relief under the Fourteenth Amendment and woallgmot
the Court’s analysis as to whether the conditions of Plaintiff's confinemeatevitiie

Fourteenth Amendment under the totality of threwainstancesin light of the Third Circuit’s
“totality of the circumstances” approadigweverthe Court declines to assess each of Plaintiff's
allegations individually.See Hubbarg538 F.3cat 235 declining “approach oassay[ing]
separately” the catitutionality of floor mattresses, and instead consider them as part of the
“totality of the circumstances within [the] institutigh.
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although pretrial detainees are entitled to some protection under the Fourth Aengrtiey do
not have an expectation of privacy equal to an individual in society generatfudbon v.
Palmer, 468 U.S. 517, 530 (1984), a prisoner argued that a cell search conducted to harass him
was unreasonable because a prisoner has a reasonable expectation of privavedtitocell,
locker, personal effects, person invaded for such a purplosat 529. The Supreme Court
rejected the claim because “prisoners have no legitimate expectation of pridaay.330. The
Court observed that:

A right of privacy in traditional Fourth Amendment terms is

fundamentally incompatible with the close and continual

surveillance of inmates and their cells required to ensur

institutional security and internal order.... [S]ociety would insist

that the prisoner's expectation of privacy always yield to what must

be considered the paramount interest in institutional security.... [I]t

is accepted by our society that loss of fi@® of choice and

privacy are inherent incidents of confinemeltt. at 527-28
(footnotes, citations and internal quotation marks omitted).

The Supreme Couhas reached the same conclusion with respect to pretrial detaBes=8ell
441 U.S. at 558-560 (finding that body cavity searches of pretrial detaineeswinate the
Fourth Amendment)see also Lorenzo v. Jonééo. CIV.A. 11-1566 ES, 2011 WL 4345454, at
*4 (D.N.J. Sept. 9, 201 explaining same).

In Bell v. Wolfishthe Supreme Court held that a reasonableness test should be employed
when examining the constitutionality of a search that encroaches upon the peiiganglgir
the pretrial detaineand the integrity of the pretrial detainee’s body. In other words, courts must
balancehe need for the particular search against the invasion of personal righte theaitch
entails. Courts must consider the scope of the particular intrusion, the mannerritvghic
conducted, the justification for initiating it, and the place in which it is condustsiBe|l441
U.S. at 559see also Brown v. Blain@85 F. App’x. 166 (3d Cir. 2006) (three strip searches

alleged to be unsanitary, demeaning and humiliating held to be constitutional).
15



Here Plaintiff has alleged that the searches of hisaradl personvereconducted for the
purpose of harassment. Pretrial detainees, like convicted prisarepptected against
calculated harassmengeeWilliams v. Southwoods State Prisdo. CIV A 07-2337 JBS, 2007
WL 1752088, at *3 (D.N.J. June 13, 20@citing Hudson v. Paimer468 U.S. 517, 530 (1984)).
As explained by the Supreme Court, “[ijntentional harassment of even the most hardened
criminals cannot be tolerated by a civilized socielg."at 528. Thus;ell searches conducted as
“calculated harassment unrelated to prison needs” may vtbatéonstitution Hudson 468
U.S. at 530see also Prisoners' Legal Ass'n v. Rober8@2 F. Supp. 185, 189 (D.N.J. 1993).
Numerous searches conducted within a short period of time may suggest interés@hara
inmate. Williams 2007 WL 1752088, at *3 (citin§cher v. Engelk®43 F.2d 921, 923-24 (8th
Cir.1991) (finding that ten searches of an inmate's cell withineteerday period constituted
“cruel and unusual punishment@ert. denied503 U.S. 952 (1992)see alsarhorpe v. Little
804 F. Supp. 2d 174, 186 (D. Del. 2011) (permitting allegations of continuous or repeated
harassing searches to survete spontecreening).

Here,Plaintiff's Amended Complaint does not appear to be complaining about routine
shakedowns or cell searches, which generally are permissible givenitineateginterest in
maintaining security in a corrections facilitinstead, Rintiff appears toleegethat he was
subjected to harassing and repeated cell seaarttksearches of his person, which were
performedin addition to the routine searchtbat areperformed to maintain securityiberally
construing the complainPlantiff's claim issufficient to surviveahe Gurt's initial screening.

c. Policies Denying Plaintiff Access tanis Attorney
Several of thallegations in Plaintiff's Amended Complaiate to the denialf access

to his attorney in his pending criminalsea “Under the Sixth Amendment, a pretrial detainee
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has a right to utilize counsel to defend against a criminal case that the statedght against
him.” Prater v. City of PhiladelphiaNo. CIV.A. 11-1618, 2015 WL 3456659, at *4 (E.D. Pa.
June 1, 2015jon remand) (citinddenjamin v. Fraser264 F.3d 175, 186 (2d Cir. 2001)With
respect to restrictions on attorney contact with clients, “[tjhe Supreme @GasjtHeld that
‘inmates must have a reasonable opportunity to seek andedice assistance of attornegsid
that [prison] ‘[r]legulations and practices that unjustifiably obstruct theadoititly of
professional representation ... are invalidd”at 184 (fourth alteration in original) (quoting
Procunier v. Martinez416 U.S. 396, 419 (1974)). Thus, where an institutional restriction
impedes a pretrial detainee's access to criminal counsel, “the practice must b&eMalthe
light of the central objective of prison administration, safedjug institutional security.”ld. at
187 (quotingBell v. Wolfish441 U.S. 520 (1979)). A prison regulation restricting a pretrial
detainee's contact with his attorney viaél unconstitutional where itunreasonably burdési
the inmates opportunity to consult with his attorney and to prepare his defehdguoting
Wolfish v. Levi573 F.2d 118, 133 (2d Cir. 1978)).

Notably, unlike a First Amendmeatcess to the courts clagimvhich is discussed below,
a claim of unreasonable interference with Sixth Amendment right to counsel doeguirat ae
showing of actual injurySee Benjamir264 F.3d all85 (pretrial detainee has standing to assert
unreasonable interference with Sixth Amendment right evee ihtierference didot result in
“actual injury”). Although the Third Circuit has not ruled on this issue in a published opinion,
the ourt inPrater v. City of Philadelphigs42 F. App'x 135, 139, n.5 (3d Cir. 2013), nateat
district courthad failed to address prisoner’s Sixth Amendment interference with right to tounse
claimand disagreedith district court’s implicitconclusion thathe claimrequireda showing of

actual injury(affirming in part on alternate bayigiting Benjamin 264 F.3d at 185).
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Here, Plaintiff las allegedhatDefendantsssued policies denyingm private access to
his attorney for a one-year period and subsequently recuiretb meet with his attorney dugn
limited hours and while wearing fullodyrestraints whichallegedly preventeRlaintiff from
reviewing the evidence and transcripts in his ¢a¢eCF No. 2-4, Am. Compl. at Attachment E,
pages 14-18 The Qurt finds that the alleged violations of Plaintiff's Sixth Amendment right to
counsehresufficientto survive screening and shall not be dismissed at this time.

d. Equal Protection Claim

The Fourteenth Amendment's Equal Protection Clause provides that no State skgall “den
to any person within its jurisdiction the equal protection of the laws.” U.S. ConstidaXxk/, 8
1. “To prevail on an equal protection claim, a plaintiff must present evidence thaas/been
treated differently from persons who are similarly situat@dlliams v. Morton 343 F.3d 212,
221 (3d Cir. 2003)see also RenchenskiWilliams 622 F.3d 315, 337 (3d Cir. 2010). Plaintiff
also appears to state an equal protection claim based on the “class of one” thebilityf lia
outlined by the Supreme CourtVWllage of Willowbrook v. Olectb28 U.S. 562 (2000). In
Olech the Court permitted a plaintiff to proceed on a class of one theory when the plaintiff
alleged that she had been “intentionally treated differently from others $ynsikaiated and that
there [was] no rational basis for the difference in treatméshtdt 564; see also Phillips v. Cnty.
of Allegheny515 F.3d 224, 243 (3d Cir. 2008)ere, Plaintiff alleges th&iefendants created
and/or approved targeted policies for searching his cell and person and foryatisitae He
further alleges that thegmlicies were createspecifically for him andveremore restrictive than

thepoliciesin effect forothersimilarly situatednmates in protective custody. ko appears

o Plaintiff also alleges that his requests to speak to his attorney by phonsdakedks to
be processed and that phone calls with his attorney must occur in the RestageyevBich is
not private.
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to allegefacts suggestinthat there is no rational basis for the difference in treatnTaking
these allegations as true, eurt will permit Plaintiff’'s equal protection claim to proceed at this
time.
e. Law Library Access and Access to the Courts

Plaintiff also alleges that heas denied law librargccessand access to the courtsthwi
respect to (1) his pending criminal matter, (2) his divorce in 2013, (3) two civil seddHy
Plaintiff in 2015; and (4) a federal detairteat remains in effect(ECF No. 2-4, Am. Compl. at
Attachment E, pageR)-14) Prisoners must be allowed “adequate, effective and meaningful”
access to the courtsBounds v. Smitld30 U.S. 817, 822 (1977) (holding that prisons must give
convictedinmates access to law libraries or direct legal assistacpjetrial detaines
constitutional right of access to the courts is embodied in the First and FduAeeshdments.
Monroe v. Beard536 F.3d 198, 205 (3d Cir. 2008) (citibgwis v. Case\518 U.S. 343, 346
(1996)).

In Bounds v. Smittsuprg the Supreme Court held that “the fundamental constitutional
right of access to the courts requires prison authorities to assist inmttegreparation and
filing of meaningful legal papers by providing prisoners with adequate lawiébrar adequat
assistance from persons trained in the law.” With respect to convicted psisfifiex tools [that
Bound$ requires to be provided are those that the inmates need in order to attack thecesente
directly or collaterally, and in order to challenge the conditions of their coninE&nh.ewis v.
Casey 518 U.S. 343, 355 (1996%imilarly, a pretrial detainee has a right of access to the courts

with respect to legal assistance and participation in one's own defemss#t pgading criminal
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charges. 1° Hargis v. Atl. Cty. Justice FaciliffNo. CIV.A.10-1006(JBS), 2010 WL 1999303, at
*6 (D.N.J. May 18, 2010{citing May v. Sheahar226 F.3d 876, 883—84 (7th Cir.2000);
Caldwell v. Hall 2000 WL 343229 (E .D. Pa. March 31, 2000)).

“[A] prisoner alleging a violation of his right of access must show that prisonIsfficia
causechim past or imminent ‘actual injuryy hindering hisefforts to pursue such a claim
Banks v. FraiserNo. CIV A 06-4152 FLW, 2007 WL 38909, at *4 (D.N.J. Jan. 4, 2Q07hg
Lewis v. Case)b18 U.S. 343 (1996).Where prisoners assert that defendaamtsons have
inhibited their opportunity to present a past legal claim, they must show (1) thauffergd an
‘actual injury—that they lost @hance to pursua ‘nonfrivolous’ or ‘arguable’ underlying
claim; and (2) that they have no otheemedy that may be awarded as recompdnséhe lost
claim other than in thpresent denial of access suiMonroe 536 F.3d at 205-0@iting
Christopher v. Harbury536 U.S. 403, 415 (2002). Thus, as explained by the Third Circuit,
prisonersoringing access to the court claims “must satisfy certain pleading requireieats
complaint must describe the underlying arguable claithemeugh to show that is “more tha
mere hope,” and it must describe the “lost remelt.{citing Christopher536 U.S. at 416-17
see alsdchreane v. Hol482 F. App'x 674, 676 (3d Cir. 2012) (A plaintiff does not establish a

constitutional violation when he establishes only that he had a “mere hope” that herevaid

10 The Third Circuit has held that a pretrial detaisescess to court appointed counsel

typically satisfies his right to meargful access to the court§ee Peterkin v. Jeffe®55 F.2d

1021, 1042 (3d Cir. 1988) (construingdundsto hold that the provision of lawyers is one

means by which a state may provide prisoners with meaningful accessts3)ceae also

Bourdon v. Loughrer386 F.3d 88 (2d Cir. 2004) (appointment of counsel can be a valid means
of fully satisfying constitutional obligation to provide prisoners, including ledetaines,

with access to the courtsiHere, however, Plaintiff also alleges violatiafshis Sixth

Amendment right to counsel anlieges that the Defendants created policiesdbated him
adequate access to his attorney. Under the facts alleged in the Ar@amdplhint, the Court
cannot findat this timethat the appointment of counsel would satRlgintiff's right to

meaningful access to the Courts.
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on the underlying claim.)Furthermoreconclusory allegations that an inmate suffered prejudice
will not support an acceds-courts claim.Duran v. Merling 923 F. Supp. 2d 702, 722-23
(D.N.J. 2013) (citingArce v. Walker58 F.Supp.2d 39, 44 (W.D.N.Y.1999) (internal citations
omitted)). As such, an access to theucts claim will be subject to dismissal where “the Court
[is] left to guess whether the suit had any mer@anders v. Ros&76 F. App'x 91, 94 (3d Cir.
2014).

With respect to his pending criminal case, Plaintiff allegesDe&ndants havél)
denied him access to the law libraryrésearch legal issues and (2) denied him access to
electronic discovery and other evidenkat he needs in order poepare his criminal defense.
(ECF No. 2-4, Am. Compl., Attachment E, at pages 12-B&g¢ause Plaintiff has alleged that he
wasdenied adequate access to his counsel, the Court construesdfiegathat he is, in
essence, proceedipgo sein his criminal caseWith respecto the denial of access étectronic
discovery, Plaintiffs Amended Complaint alleges that one of the DVDs thattiFflaias unable
to watch contained a statement frbamajorwitness who is now dead, and Plaintiff's attorney
no longer has the opportunity to question the witness about his statefdeat.14.) The Court
finds that Plaintiff has provided sufficient facts to suggest that the deniate$sato the
evidencdn his ciminal case has caused himminentactualinjury and will permit his access to
the courtclaim with respect to his pending criminal case to proceed at this time.

Plaintiff's Amended Complaint alsalleges that he was denied access to the law library
to research legal issues relatedphis 2013 divorce/custody proceedirig) two 2015 civil
suits and (3) dederal detaineagainst him The Amended Complaint also alleges that prison
officials at M.C.C.l .failed to take hinto a 2013 divorce/custody hearing andwo hearings in

the 2015 civil casesAs allegedPlaintiff lost custody of his children in his 2013 divorce and
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thetwo 2015civil suits as a resultin addition, Plaintifalleges that the federal detainer is still in
effect, an may prevent him from being releaseantrjail if he is provided bail in his state law
criminal matter

With the possible exception of the federal detaiR&intiff's “lost” cases do not clearly
relate to aconviction or to his conditions of confinemt. See Lewis v. Caseyl8 U.S. at 355.
TheThird Circuithas not yet issued a published decision addressing whlegtienitationson
the types of predicate cases that can support an access to the cowuapplgito pretrial
detainees! In anunpublished decision, however, the Third Cir¢isssuggested that the
limitation wouldnot apply to situations where prisofficials intentionallyimpede and interfere
with a prisoners legal actionsSeeSanders v. Ros&76 F. App'x 91, 94 (3d Cir. 201&)iting
Cohen v. Longshor&21 F.3d 1311, 1317 (10th Cir. 2QL0(“[A] IthoughCasey limits the
types of cases in which the prison must provide affirmative assistance, it dgegerfote reign
to prison authorities to interfere with and impede a prisoner's pursuit of otherdegast &)
The Court inSanderdurther noted that where damtiff is “a pretrial detaineat the time in
guestionCasey’'dimitations on the types of predicate cases that can support an-8Ecessts
claim do not plainly apply.ld. (citing Casey 518 U.S. at 355 (impairment of litigation is
consequence of conviction and incarcergtiohhe Court clarified, however, thab“sufficiently
plead an acceds-courts claim, evea non-prisoner must plead thafficial acts ... may
allegedly have caused the loss ... of a meritorious’take.(citing Christopher v. Harbury536

U.S. 403, 416 (2002)).

11 For convicted inmates, the impairment of any other litigating capacity is simplgfon

the incidental (and perfectly constitutional) consequences of conviction anceirateon. See
Lewis 518 U.S. at 35%ee also Tinsley v. Del Ros$tn. CIV.A. 08-1251(RMB), 2008 WL
2236598, at *3 (D.N.J. May 30, 2008) (explaining same).
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With respect to his 2013 divorce/custody proceeding and his 2015 civilPaitsjff has
not providedsufficient facts “toshow that higost or rejected legal clai®] [werd non-frivolous
or arguable.”Saunders546 F. App'x at 72As such, the Court will dismiss these claims
without prejudice.Although Plaintiffalsoprovides some facts in his Amended Complaint
suggesting thainidentified officials at M.C.C.l. intentionally did not bring him to court for his
court hearings, he has not identified the prison officials who failed to bring him toocourt

pleaded facts stwing how Defendants Nadrowski and Golden were involirethese failures?

The Court also finds that Plaintiffallegationthat the federal detainer could prevent him from
being releaseftom jail if he were to bafforded bailis too speculative tmeet theimminent
actualinjury requirement for an access to the courts claim. For these reasons, theilCourt w
dismisswithout prejudicePlaintiff's access to the court clairttgat do_not relate to his pending
criminal matter and will grant Plaintiféave to file a second anggd @mplaint to the extent he
can cure theedeficienciedn these claims.

f. Claims for Injunctive Relief

The Courtnext addresseshether Plaintiff's claims for injunctive reli¢and his motion

for preliminary injunctive relie{ECF No. 6) are moot due to his transfer from M.C.C.I. to
Mercer County Correctional InstitutiorGenerally requests for injunctive relief falaims

involving adverse prisoadministrative actions, regardless of their possible merits, become moot

12 Section 1983 does not support a claim base@gpondeat superiorSee Polk Cnty. v.
Dodson 454 U.S. 312, 325 (1981) (citildgonell v. Dep't of Soc. Seryd.36 U.S. 658, 694
(1978)). Instead, a plaintiff must allege that a supervisor had a personal involuethent
alleged wrongs.See Rode v. Dellacipret®45 F.2d 1195, 1207 (3d Cir.1988ge also In re
Bayside Prison Litig.No. 97-5127, 2007 WL 327519, at *5 (D.N.J. Jan. 30, 20B&jsonal
involvement can be shown through allegations of personal direction or of actual knowlddge a
acquiescenceSee RodeB45 F.2d at 120%&ee also Bker v. Monroe Twp50 F.3d 1186, 1190
91 (3d Cir.1995)Jackson v. Camden Cnty. Corr. Facilityo. 12—-7538, 2013 WL 1844636, at
*3n. 1 (D.N.J. Apr.29, 2013).
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oncethe prisoner is no longer subject to thallenged action‘Mootness questions often arise
in cases involving inmate challengesprison policies or conditions, and courts, including our
own, have held that the transfer of an inmate from a utatcaion where he is subject to the
challenged policy, practice, or condition, to a different unit or location where he isger lon
subject to the challenged policy, practice, or condition moots his claims fortiugiaad
declaratory relief, even if a claifor money damages survivedricumaa v. Ozmin607 F.3d
281, 286-87 (4th Cir. 20079ee alsdAbdul-Akbar v. Watsqrt F.3d 195, 206—07 (3d Cir. 1993)
(vacating injunctive relief ordered by district court in favor of inmate in Datals Maximum
Securiy Unit who had been released from the unit five months prior to trial; after the dhate of
inmate's release from the maximum security unit, “the district court could nod@itim] with
meaningful relief by entering an injunctive order respectingrtteximum security unit] in

which [he] no longer was incarcerate@eaver v. Wilcax650 F.2d 22, 27 n.13 (3d Cir. 1981)
(prisoner's transfer from prison mooted claim for injunctive and declaratafyweh respect to
prison conditions, but not claimrfdamages)Prater v. City of Philadelphigb42 F. App'x 135,
138 (3d Cir. 2013j}“to the extent that Prater's complaint seeks prospective injunctive relief, the
Sixth Amendment claim is moot, as Prater is no longer housed at Cfeififg Ortiz v.
Downey,561 F.3d 664, 668 (7th Cir. 2009)).

The “capable of repetition” doctrine provides a narrow exception to the mootness
principle. As explained by the Third CircuitAbdul-Akbar v. Watsqm F.3d 195, 206 (3d Cir.
1993)The “camble of repetition” doctrine . is limited to cases presenting two elements: “(1)
the challenged action was in its duration too short to be fully litigated prie ¢essation or
expiration, and (2) there [is] a reasonable likelihood that the same complairtygvpald be

subjected to the same action aga(oiting Weinstein v. Bradford423 U.S. 147, 149 (1975)).
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In response to the Court’s Order to Show Cause, Plaintiff contends that the Monmouth
County Sheriff's Office- Corrections Division has told Plaintiff thhis transfer to Mercer
County Correctional Institution is “temporary” and that he will be returned ta@®AL.Gas soon
as a trial date is sePlaintiff does not provide the trial datlaintiff further contends that the
Sheriff's Office informedhim that, upon his return, he will be held under the same conditions of
confinement at MC.Cl. (SeeECF No. 10, PI. Reponse to OTSC at 3.) As such, Plaintiff
argues that his claims for injunctive relief are not moot because heveritually be returned to
M.C.C.l.and will allegedly besubject to the same conditions about which he complains in his
Amended Complaint. Having considered Plaintiff's response, the @mstthat Plaintiff has
not shown a reasonable likelihood that he will be subjetiedsame &ion again. The Court

will thereforedismisswithout prejudicePlaintiff's claims for injunctive reliet this time To

the extent Plaintiff is transferred back to®AC.l. during the pendency of this litigation and faces
the same conditions about which he complains in his Amended Complaint, he may seek to
amend his Complaint to add claims for injunctive reliefie Court also denies Plaintifquest
for preliminaryinjunctive relief (ECF No. 6pn the same basis. The Court next addresses
Plaintiff's remainingdamages claims.
g. Claims for Damages

In addition to injunctive relief, Plaintiff seeks “compensatory damages in thardrof
$30,000 for each specific constitutional violation against each Defendant, jointiyvandllse’
(ECF No. 2-4, Am. Compl. at 29.) He also seeks punitive damages in the amount of $100,000
against each Defendantd.]

It is well settled that compensatory damages under § 19&paeened by general tert

law canpensation theorySeeAllah v. AlHafeez 226 F.3d 247, 250 (3d Cir. 200@)ting
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Carey v. Piphus435 U.S. 247, 255 (1978)). In other words, “damages are available under [8
1983] for actions ‘found ... to have been violative of ... constitutional rights and to have caused
compensable injury....” Id. (citing Carey, 435 U.S. at 25%emphass omitted in original).

In Memphis Community Sch. DistStachura477 U.S. 299, 308 (1986), the Supreme
Court held that

substantial damages may only be awarded to compensate for actual
injury suffered as a result of the violation of a constitutional right.
Indeed, in that case the Court overturned a substantial jury verdict
for the plaintiff because the jury had been erroneously instructed to
place their own subjective value on the constitutional rights
transgressed@ee also Carey35 U.S. at 248, 98 S.Ct. 1042

(absent proof of actual injury, compensatory damages may not be
awarded)Makin v. Colorado Dep't of Correction$83 F.3d 1205,
1214-15 (10th Cir.1999) (reversing an award of damages for a free
exercise claim where the district court calculated damages based
on an abstract, per diem calculation rather than on evidence of
actual mental or emotional harm suffereddoigoner). “[T]he

abstract value of a constitutional right,” the Supreme Court has
stated, “may not form the basis for § 1983 damad&s¢hura

477 U.S. at 308, 106 S.Ct. 2537.

Allah v. AlHafeez 226 F.3d 247, 250-51 (3d Cir. 2000) (finding no constraaif Plaintiff’s
complaint that would save his claims for compensatory damages from the baedrbyds
1997e(e).) The Third Circuit went on to explain that although Plaintiff sosghbstantial
damages for the harm he suffered as a resdiéf@indants’ alleged violation of his First
Amendment righto free exercise of religion . the only actual injury that could form the basis
for the award he seeks would be mental and/or emotional ihjlayat 251. “Under 8§
1997e(e), however, in oedto bring a claim for mental or emotional injury suffered while in
custody, a prisoner must allege physiogiry, an allegation that [Plaintifijindisputedly does
not make.” Id. (finding that plaintiff's claims for compensatory damages wareclol byg

1997e(e) and were appropriately dismissed).
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With respect to the claims that the Court has proceeded past screeningf Resmit
met the actual injury requirement under § 19@J*3 As suchthe Court will dismissvithout
prejudice Plaintiff's clans for compensatory damages.

As noted above, Plaintiff has also sought punitive damages, and 8§ 1997e(e) does not
preclude plaintiffs from seeking punitive damages on claim brought pursuant tg §1983
likewise does not bar claims for nominal dama&es Michel v. LevinspA37 F. App'x 160,

164 (3d Cir. 2011jciting Allah, 226 F.3d at 251)As explained by the Third Circuit iallah:

[O]ur determination tha® 1997e(e) bars Allah's claims for
compensatory damages does not mean that the secticallludrs

his claims for damages. On the contrary, the Supreme Court
recognized in botiCareyandStachurathat certain absolute
constitutional rights may be vindicated by an award of nominal
damages in the absence of any showing of injury warranting
compensatory damage3ee Stachurad77 U.S. at 308 n. 11, 106
S.Ct. 2537 (“[N]Jominal damages, and not damages based on some
undefinable ‘value’ of infringed rights, are the appropriate means
of ‘vindicating’ rights whose deprivation has not caused actual,
provable injury.”);Carey, 435 U.S. at 266, 98 S.Ct. 1042
(approving recovery of nominal damages without proof of actual
injury). After Carey, federal courts have consistently awarded
nominal damages for violations of First Amendment righese,

e.g, LeBlanc-Sternberg v. Fletche67 F.3d 412, 431 (2d
Cir.1995) (awarding nominal damages for Fair Housing Act and
conspiracy to violate First Amendment rights clainvgjlfel v.

Bates 707 F.2d 932, 934 (6th Cir.1983) (per curiam) (affirming
award of nominal damages for violation of prisoner's First
Amendment rights).

Allah, 226 F.3d at 251; see alboe v. Delie 257 F.3d 309, 314 (3d Cir. 2001) (explaining

same) Prater v. City of PhiladelphiaNo. CIV.A. 11-1618, 2015 WL 3456659, at *5 (E.D. Pa.

13 Plaintiff's claims for compensatory damages appear to be based on the absieof v

the alleged violations of his constitutional rights and/or alleged emotional smjRakantiff's
only allegation that mentions physical injuglates to theonditionsof his confinement, where
he states that the 2%ur illumination of his celhas negavely affected Plaintiff's sleep and
causechim physicaland mental problems. (ECF No. 2-4, Am. Comapl34.) This allegation is
conclusory at best and fails to provide sufficient facts describing the natilve alfeged
physical injury.
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June 1, 2015) (finding that Plaintiff could seek nominal and punitive damages solely onighe bas
of a constitutional violation and need not be premised on an injury flowing from thatondlati
(citing Allah, 226 F.3d at 251-252). The Third Circuit has held that nalhtiamages need not
be pled.See Allah226 F.3d at 25IMichel, 437 F. App'x at 164. As sudfe Court will permit
the claims described in this Opinion to proceed on the basis of nominal and punitive damages
only.

h. New Allegations in his May 3, 2016 Letter

On May 3, 2016, Plaintiff wrote to the Court to advise that jail officials (other than the

named Defendants)ereallegedly threatening him in retaliation for his filing of the instant
action. SeeECF No. 5.) The Courtrids these allegatisrtroubling; howevergotseek civil
redress for these new instances of purported misconduct, Plaintiff mustaeeltd amend his
pleading as prescribed by Federal Rule of Civil Procedure 15(a) and Letd&de 7.1(f). See
e.g., Bell v. City of Philadelphi275 F.App’x. 157, 160 (3d Cir. 2008) (“A plaintiff may not
amend his complaint through arguments in his brief(citdtions omitted)see also Duran v.
Merline, 923 F. Supp. 2d 702, 723 (D.N.J. 2013) (explaining saittee) Court will grat
Plaintiff leave to file a Second Amended Complaint that adds claims related toekese n
allegations.

V. CONCLUSION

For the reasons expressed in this Opinion, the Complaint is proceeded in part and
dismissed in part pursuant to the Court’s screening authority under 28 U.S.C. § 1915(e)(2)(B).
Plaintiff's access to the courts claims related to (1) his 2013 divorce/cystockeding, (2) his
2015 civil cases, and (3) the federal detainer are dismissed without prejudice feasons

stated in this OpinianPlaintiff's claims for injunctive relief are dismissed without prejeditie
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to his transfer from MC.C.I. Plaintiff's separatenotion for a preliminary injunction/temporary
restraining Order (ECF No. 6) is denied without prejudice on the same badise @xtent
Plaintiff is transferred back to I@.C.I. during the pendency of this litigation and subjected to
the conditions described in his Amended Complaint, he may filed second amenysdict
seekingnjunctive relief and, if necessary, renew metion for preliminary
injunction/temporary restraining ordeis claims forcompensatory damages are dismissed
without prejudice for failure to meet the actual injury requirement as redoyré 1997e(ej?
Theremaining claimsas construed by the Court in this Opinishall proceed at this tinfer

nominal and punitive damages only. An appropriate Order follows.

[/s/ Freda L. Wolfson
Freda L. Wolfson
United States District Judge

Date:December 8, 2016

14 To the extent Plaintiff can provide facts that wabglre the deficiencies in hitaims,

Plaintiff may filea Second Amended Complaint within 30 dags$that time, Plaintiff may also
amendhis Complaint to include the allegations of misconduct referred to in his May 3, 2016
letter.
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