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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

JUDITH NOONAN, at al.
Plaintiffs,
V.
COMCAST CORP.

Defendant.

SHERIDAN, U.S.D.J.

Civil Action No. 3:16-cv-00458 (PGS)

MEMORANDUM AND ORDER

This matter comes before the Court on Ddtnt's Renewed Motion @ompel Arbitration

and Stay Litigation. (ECF No. 31).

Factual & Procedural Background

On December 8, 2015, Plaintiffs initiatedsttclass action in &erior Court, Ocean

County. On January 27, 2016, Defendant removeanthiger to this Court pursuant to the Class

Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. 8§ 13&Xeq (ECF No. 1, Notice of Removal).

Plaintiffs allege: (1) declaratory relief; (2) violations of the Plain Language Act, N.J.S.A. 856:12-

1 et seq. (3) violations of the Consumer Fraud Act, N.J.S.A. § 568-%eq. (4) breach of

contract; (5) bad faith; and (6) prima facie tort,iagout of Comcast’s altgedly arbitrary pricing,
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deficient telephone, television, and computervises, deficient equipment, and abandoned
equipment and advertising matdri(ECF No. 1, Compl.).

Plaintiffs allege that Defendant arbitraripriced its equipment and services, provided
deficient services and equipment, left promotional literature on door knobs, abandoned equipment,
used confusing contractual and promotional lagguand provided deficient customer service.
(Id. 11 17-24).

Defendant seeks to compelbdration and stay litigatio. Defendant contends that
Plaintiffs are bound by an arbitration agreemientheir Comcast Agreement for Residential
Services (the “Subscriber Agreement”). Comgastided copies of the Subscriber Agreement to
Plaintiffs as an insert in aanthly billing statement and as part of a welcome kit when services
were installed.$eeDef.'s Br. 4; ECF No. 18).

For the purposes of this motion, the partleve submitted a Stipulation as to which
versions of the Subscriber Agreements were in place at the time the Plaintiff received Services.
(SeeStip. 1-2; ECF No. 23-1). Theipgulation is significant becaughe language of the current
Subscriber Agreement available on Defendamébsite differs from those in disput&egePl.'s
Br. 4-5; ECF No. 36). In particular, the f2adant revised Sectioh3 which contains the
arbitration provision.$%eeDef.'s Br. at Exhilii"A"; ECF No. 18-2).

All three Subscriber Agreements in dispute have nearly identical arbitration provisions
made up of 11 paragraphs a-le approximately thirty pages, av&000 words, and single spaced

with no table of contents. (ECF No. 23-BegDef.'s Br. 6; Opp. Br. 10). The sections in the

! Plaintiffs' Subscriber Agreesnts are exhibits to the Suppiental Declaration of Claudia
Salcedo. (ECF No. 23-1). Exhibit B is relevanfiaintiffs Noonan and Stella Cristiano received
in 2008, Exhibit C is relevant #laintiff Reinhard received in 201&nd Exhibit D is relevant to
Plaintiff McGuinness received in 201&€eStip. ECF No. 23-1).



arbitration provision are as followa. Purpose; b. Definitions; c. Right to Opt Out; d. Initiation of
Arbitration Proceeding/Selection of Arbitratog;, Arbitration Procedures; f. Restrictions; g.
Location of Arbitration; h. Payment of Arbitratidfees and Costs; i. Severability; j. Exclusions
from Arbitration; k. Continuation.SeeExhibit "B"; ECF No. 23-1 a#i4-47.) The 2008 agreement
has no page numbers while the 2011 and 2012 agréeheare page numbers and a separate notice
on customer privacy. The following memorandum referall threeagreements, starting with Ex.
B, the 2008 Agreement, and cititgthe corresponding ga numbers for Exbits C and D when
the language used is identiéany minor language differences pe@s in relevant sections of the
disputed versions of the agreements are quoted accordingly.
On the first page of the 2008 Subscribereggment located three-quarters of the way down,
in bold type (surrounded by otherl@dype) is the following language:
Note: This Agreement contains a binding arbitration provision
in Section 13 that affectsyour rightsunder this Agreement with
respect to all Services.
(ECF 23-1 Ex. B at 28; Ex. C at 69; Ex. D at 1®&8ction 13 is roughly the-and-a-half pages,
the first section listed is the “Purpose”:
13. BINDING ARBITRATION
a. Purpose. If you have a Dispute (as defined below) with
Comcast that cannot be resolved through the informal dispute
resolution process described in this Agreement, you or Comcast
may elect to arbitrate that Disie in accordance with the terms
of this Arbitration Provision ra#ir than litigate the Dispute in
court. Arbitration means you willave a fair hearing before a

neutral arbitrator instead of a court by a judge or jury.

(ECF 23-1 Ex. B43-44). The language of this sectiorthe 2011 agreement states as follows:

2 The minor language differences in the agreemgmisot affect the general analysis, however,
in the interest of comprehensivenassinclude all different versions.



13. BINDING ARBITRATION

a. Purpose. If you have a Dispute (asftleed below) with Comcast
that cannot be resolved through thisrmal disputeesolution with
Comcast, you or Comcast may eléatarbitrate that Dispute in
accordance with the terms of this Arbitration Provision rather than
litigate the Dispute in court. Artsation means you will have a fair
hearing before a neutral arbitratnstead of in a court by a judge or

jury.
(ECF 23-1 Ex. C at 80). The language of #gstion in the 2012 agreements states:
13. BINDING ARBITRATION

a. Purpose. If you have a Dispute (asftleed below) with Comcast
that cannot be resolved through thisrmal disputeesolution with
Comcast, you or Comcast may eléatarbitrate that Dispute in
accordance with the terms of this Arbitration Provision rather than
litigate the Dispute in court. Artsation means you will have a fair
hearing before a neutral arbitratnstead of in a court by a judge or
jury. Proceeding in arbitration maesult in limited discovery and
may be subject to limited review by courts.

(ECF 23-1 Ex. D at 115.) Plaifftpoints to the permissive tguage in the above section and
contends that a customer unadqted with the law would not deda that the provision is a waiver
of the right to access the court syst&SadPl.'s Br. 2).
Plaintiff compares the 2008 agreement todimeent version on Defendant's website with

a strengthened introductory note, undexdirand capitalized, in addition to bold:

Note_ THIS AGREEMENT CONTAINS A BINDING

ARBITRATION PROVISION IN SECTION 13 THAT

AFFECTS YOUR RIGHTS UNDER THIS AGREEMENT

WITH RESPECT TO ALL SERVICE(S). These terms and
conditions ar e subject to applicable tariffs and service guides.

(SeeDef.'s Br. at Exhibit "A"; ECF No. 18-2). Sian 13 has also been changed in Defendant's
current version with more succinct and forceful language:
13. BINDING ARBITRATION

a. Purpose. Any Dispute involving you and Comcast shall be
resolved through individual arbéttion. In arbitrabn, there is no



judge or jury and there is lessscovery and appellate review
than in court.

(SeeDef.'s Br. at Exhibit "A"; ECF No. 18-2).

The disputed agreements continue with theDefinitions' and 't. Right to Opt Out”
paragraphs. Of note is what the Supee@ourt has called a delegation clauRent-A-Center,
West, Inc. v. Jacksp®61 U.S. 63, 68-69 (2010), which arguably exists in theD&finitions'
paragraph, stating that any dispuvill go to an arbitrator ahthat "includes the validity,
enforceability or scope of this Arbitrati Provision." The Defendant notes that tbeRight to
Opt Out" paragraph is a clear signahtrarbitration is binding.SeeDef.'s Br. 4).

b. Definitions. As used in this Arbitration Provision, the term
"Dispute" means any disputeach or controversy between you
and Comcast regarding any aspect of your relationship with
Comcast that has accrued may hereafter accrue, whether
based in contract, statute, regidat ordinance, tort (including,
but not Ilimited to, fraud, msrepresentation, fraudulent
inducement, negligence or anyhet intentional tort), or any
other legal or equitable theg and includes the validity,
enforceability or scope of thi&rbitration Provision (with the
exception of the enforceability tiie class action waiver clause
provided in paragraph F(2)). "Dispuis to be given the broadest
possible meaning that will be enforced. As used in this
Provision, "Comcast” means Comcast Cable Communications,
LLC., its officers, directors, employees and agents, and all
entities using the brand nam@omcast”, including your local
cable company, its employees, authorized agents, and its
parents, subsidiaries and affiliated companies. As used in this
Provision, the term "Arbitration Bvision" means all the terms

of this Section 13.

c. Right to Opt Out. IF YOU DO NOT WISH TO BE BOUND

BY THIS ARBITRATION PROVISION, YOU MUST
NOTIFY COMCAST IN WRITING WITHIN 30 DAYS OF
THE DATE THAT YOU FIRST RECEIVE THIS
AGREEMENT BY VISITING
WWW.COMCAST.COM/ARBITRATIONOPTOUT, OR BY
MAIL TO DEPARTMENT/ARBITRATION. YOUR
WRITTEN NOTIFICATION TO COMCAST MUST
INCLUDE YOUR NAME, ADDRESS AND COMCAST
ACCOUNT NUMBER AS WELL AS A CLEAR




STATEMENT THAT YOU DO NOTWISH TO RESOLVE
DISPUTES WITH COMCASTTHROUGH ARBITRATION.

YOUR DECISION TO OPT OUTOF THIS ARBITRATION

PROVISION WILL HAVE NO ADVERSE EFFECT ON
YOUR RELATIONSHIP WITH COMCAST OR DELIVERY
OF SERVICES TO YOU BYCOMCAST. IF YOU HAVE

PREVIOUSLY NOTIFIED COMCAST OF YOUR DECISION
TO OPT OUT OF ARBITRATIO, YOU DO NOT NEED TO
DO SO AGAIN.

(SeeExhibit "B"; ECF No. 23-1 at 43-44)The 2011 and 2012 versions of the agreement
mentions the same with slight variation in wording:

b. Definitions. The term “Dispute” means any dispute, claim, or
controversy between you and Comcast regarding any aspect of
your relationship with Comcastvhether based in contract,
statute, regulation, ordinancertt@ncluding, but not limited to,
fraud, misrepresentation, fraudat inducement, negligence, or
any other intentional tort), ofrbitration Provision (with the
exception of the enforceability dfie class action waiver clause
provided in paragraph 13(f)(2))Dispute” is to be given the
broadest possible meaning that viad enforced. As used in this
Arbitration Provision, “Comcast” means Comcast and its
parents, subsidiaries and affiliated companies and each of their
respective officers, directors, employees and agents.

c. Right to Opt Out. IF YOU DO NOT WISH TO BE
BOUND BY THISARBITRATION IF YOU DO NOT WISH
TO BE BOUND BY THIS ARBITRATION

PROVISION, YOU MUST NOTFY COMCAST IN WRITING
WITHIN 30 DAYS OF THE DATE THAT YOU FIRST
RECEIVE THIS AGREEMENT BY VISITING
WWW.COMCAST.COM/ARBITRATIONOPTOUT, OR BY
MAIL TO COMCAST 1701 JOHN F. KENNEDY BLVD.,
PHILADELPHIA, PA 19103-2838, ATTN: LEGAL
DEPARTMENT/ARBITRATION. YOUR WRITTEN
NOTIFICATION TO COMCAST MUST INCLUDE YOUR
NAME, ADDRESS AND COM@AST ACCOUNT NUMBER
AS WELL AS A CLEAR STATEMENT THAT YOU DO NOT
WISH TO RESOLVE DISPUTES WITH COMCAST
THROUGH ARBITRATION. YOUR DECISION TO OPT
OUT OF THIS ARBITRATION PROVISION WILL HAVE NO
ADVERSE EFFECT ON YOUR RELATIONSHIP WITH
COMCAST OR THE DELIVERY OF SERVICES TO YOU BY
COMCAST. IF YOU HAVE PREVIOUSLY NOTIFIED




COMCAST OF YOUR DECISION TO OPT OUT OF
ARBITRATION, YOU DO NOT NEED TO DO SO AGAIN.

(SeeECF No. 23-1 Ex. C at 80; Ex. D at 116).

Paragraph'f. Restrictions,” point 2, Defendant bars @&s actions in arbitration or
litigation:

ALL PARTIES TO THE ARBITRATION MUST BE
INDIVIDUALLY NAMED. THERE SHALL BE NO RIGHT OR
AUTHORITY FOR ANY CLAIMS TO BE ARBITRATED OR
LITIGATED ON A CLASS ACTION OR CONSOLIDATED
BASIS OR ON BASES INVOLVNG CLAIMS BROUGHT IN A
PURPORTED REPRESENTATIVEAPACITY ON BEHALF OF
THE GENERAL PUBLIC (SUCH AS A PRIVATE ATTORNEY
GENERAL), OTHER SUBSCRIBERS, OR OTHER PERSONS
SIMILARLY SITUATED UNLESS THE STATUTE UNDER
WHICH YOU ARE SUING PROVIDES OTHERWISE

In the 2008 and 2011 version the paragraph stis@s in point 3 &t "ALL PARTIES WAIVE
ANY CLAIM TO INDIRECT, CONSEQUENTIAL, PUNITIVE, EXEMPLARY OR
MULTIPLIED DAMAGES. (Id. at 45;Id. at 81.) The 2012 version states:
ALL PARTIES TO THE ARBITRATION MUST BE
INDIVIDUALLY NAMED. THERE SHALL BE NO RIGHT OR
AUTHORITY FOR ANY CLAIMS TO BE ARBITRATED OR
LITIGATED ON A CLASS ACTION OR CONSOLIDATED
BASIS OR ON BASES INVOLVNG CLAIMS BROUGHT IN A
PURPORTED REPRESENTATIVEAPACITY ON BEHALF OF
THE GENERAL PUBLIC (SUCH AS A PRIVATE ATTORNEY
GENERAL), OTHER SUBSCRIBERS, OR OTHER PERSONS.
In point 3 of the same paragraph, Defendant tlass actions in arbittian or litigation: "ALL
PARTIES TO THE ARBITRATION MUST BHNDIVIDUALLY NAMED." The paragraph
also states that "ALL PARTIES WAIVE AX CLAIM TO INDIRECT, CONSEQUENTIAL,
PUNITIVE, EXEMPLARY OR MULTIPLIED DAMAGES . ..." (d. at 45;ld. at 81). The

2012 version does not include pointf8l. @t 117).



In paragraph " Exclusion from Arbitration,"” Defendant allowdor individual small
claims to be brought that are "NOT AREGATED WITH THE CLAIM OF ANY OTHER
SUBSCRIBER AND WHOSE AMOUNT IN CONTROVERSY IS PROPERLY WITHIN THE
JURISIDICTION OF A COURT WHICHIS LIMITED TO ADJUDICATING SMALL
CLAIMS." (Id. at 46-47)d. at 82;Id. at 117.)

The arbitration provision further providés a convenient locatiorgnd a single neutral
arbitrator with either party able to appeal a diexi to a three-arbitratganel. The provision also
contains a severability clause. Defendant advaatidees and arbitration costs, but a customer
must pay if he or she lose#d.(at 45-47]d. at 81-82]d. at 117).

Legal Standard

Motions to compel arbitrain should be analyzed undeRale 12(b)(6) standard when
arbitrability is apparent on tHace of the complaint and/or docum&relied upon in the complaint.
Guidotti v. Legal Helpers Debt Resolution, LIB39 F. App'x 824, 826-27 (3d Cir. 2016Uidotti
II). Where the complaint does not establish with cldhiat the parties have agreed to arbitrate, or
when the party opposing arbitratibas come forward with reliable ieence that it did not intend
to be bound by an arbitration agreement, a Rulb){&) standard is not appropriate because the
motion cannot be resolved without consideration of evidence outside the pleadings, and, if
necessary, further development of the factual re¢drdih such circumstances, the motion should
be adjudicated under the Rule 56 standard for summary judgcheait827.

Beyond the parties' regarding the Subscriber &gents in place at the time of the dispute,
this motion presents no need to explore fdcissues beyond the Complaint and the Exhibits
attached. This Motion can be resolved withoutfertdevelopment of thaétual record, and thus

the Court will apply the Rule 12(b)(6) standardhoflysis to this Motion. To meet that standard,



the Defendant must show, through the factgyelie that it is entitle to the relief sought&owler
v. UPMC Shadysidé&78 F.3d 203, 211 (3d Cir. 2009).

On a motion to compel arhdtiion, the Court must inquire:)(tvhether the parties entered
into a valid arbitration agreement; and (2) whetherdispute at issue falls within the scope of the
arbitration agreemenCentury Indem. Co. v. Caih Underwriters at Lloyd;s584 F.3d 513, 523
(3d Cir. 2009). When performing ighinquiry, courts apply “ordixy state-law principles that
govern the formation of contractirleis v. Dickie, McCamey & Chilcot&60 F.3d 156, 160 (3d
Cir. 2009) (quotations and citations omittedhda“when determining whether [a] particular
dispute falls within a valid arb#tion agreement's scope, ‘there is a presumption of arbitrability[:]
an order to arbitrate the parlar grievance should not be dediunless it may be said with
positive assurance that the arbitration clause isumateptible of an interpretation that covers the
asserted dispute.” Century Indem. Co584 F.3d at 524 (quotingT&T Techs. v. Communs.
Workers of Am475 U.S. 643, 650, 106 S. Ct. 1415, 89 L.Ed. 2d 648 (1986)).

The purpose of the Federal Arbitration ActA&") is “to reverse the longstanding judicial
hostility to arbitration agreements that had #dsat English commonwaand had been adopted
by American courts, and to place arbitration age@supon the same footing as other contracts.”
Beery v. Quest Diagnostic853 F.Supp.2d 531, 536-37 (D.N.J. 2D{idternal quotation and
citation omitted). In order to achieve this end, the FAA provides that contracts containing
arbitration clauses “shall berding” and allows for a federal court to stay proceedings in any
matter referable to arbitration. 9 U.S.C. 8824. Moreover, “any doubts concerning the scope
of arbitrable issues should besodved in favor ofarbitration.” Beery, supra953 F.Supp.2d at

537. The Supreme Court confirmed that the FAA piasrstate laws "thapaly only to arbitration



or that derive their meaning from the facttan agreement to arbitrate is at issA@&T Mobility
LLC v. Concepcions63 U.S. 333, 339 (2011).

The Supreme Court has established two typebalfenges to the validity of an arbitration
provision pursuant to the "save upon"” clause in 8§ 2 of the FReht-A-Center, West, Inc. v.
Jackson561 U.S. 63, 70 (2010). “One type challengpscifically the validy of the agreement
to arbitrate,” and “[tlhe other ellenges the contract as a whaéher on a ground that directly
affects the entire agreemeetd.,the agreement was fraudulenithguced), or on the ground that
the illegality of one of the contract's provisions renders the whole contract inBlickeye Check
Cashing, Inc., v. Cardegn&46 U.S. 440, 444 (2006). The Supremeai€bas held that only first
type of challenge can be successful in strippangarbitration provision of its enforceability.
SeePrima Paint Corp. v. Flood & Conklin Mfg. C888 U.S. 395, 403-404 (196Buickeye,
supra,at 444-446Preston v. Ferrer552 U.S. 346, 353-354, (2008 the contract is attacked
as a whole, it must go to an arbitrat®reston, suprat 353.

First, the Court must determine if the Suljgoon Agreement is in fact a valid agreement
to arbitrate disputes betweenfBredant and Plaintiffs. When perming an inquiry into a motion
to compel arbitration, the court applies “ordinary state-law principles that govern the formation of
contracts.” Kirleis v. Dickie, McCamey & Chilcoté&60 F.3d 156, 160 (3d Cir. 2009). Contracts
in New Jersey are enforceable where there is “a bargained for exchange of promises or
performance that may consist of an act, a fodoea, or the creation, modification, or destruction
of a legal relation.Martindale v. SandvikL73 N.J. 76, 88 (2002).

The Supreme Court of New Jersey held that an arbitration provision in a consumer contract
must state in a clear and unambigsiaay that arbitration is a sultate for a consumer's right to

pursue relief in a court of lavAtalese v. U.S. Legal Servs. Grf9 A.3d 306, 316 (20143ert.

10



denied 135 S. Ct. 2804 (2015). In so holding, tbeurt imposed no greater burden on an
"arbitration agreement than on any other agreemaiving constitutionabr statutory rights.Id.
New Jersey contract law demands that any "wawieights provision must fiéect that [the party]
has agreed clearly and unambiguously" to its tebmsdori v. CIGNA Corp.175 N.J. 293, 302
(2003),cert. denied540 U.S. 938 (2003)see, e.g., Dixon v. Rutgers, the State Univ. of
N.J.,110 N.J432, 460-61 (1988) (holding that collectibargaining agreement cannot deprive
one of statutory rights to evidentiary material@nti-discrimination case because “[ulnder New
Jersey law[,] for a waiver of rights to leffective it must be plainly expressedRed Bank Reg'l
Educ. Ass'n v. Red Bank Reg'l High Sch. Bd. of Ed8d\.J.122, 140 (1978) (explaining, in
public-employment labor-relations context, that avaiver of statutory right to file grievances
“must be clearly and unmistakably established”).

ARGUMENTS

Comcast seeks to compel this disputeatbitration because Plaintiffs knowingly and
voluntarily agreed to arbitrationSéeDef.'s Suppl. Br. 6). Defendaatgues that their arbitration
clause passes muster underAlt@esestandard and, even if it did not, tgaleseshould not be
followed because the decision is "flawed as #enaf common law and preempted as a matter of
federal law." [d. at 8).

Pointingto Atalese Defendant notes thatdrparticular form of words is necessary" for an
arbitration clause to be enforceable so long asldgse explains "that arbitration is a waiver of
the right to bring suit in a judicial forum.'ld. at 6) (quotingAtalese 99 A.3d at 313-314).
Defendant finds its agreement distinguishable from the onatalesebecause Defendant's
agreement states that disputes will be resolved in arbitration and that arbitration is well defined.

(Id. at 8). The Subscriber Agreement de8 arbitration under a bold headirikB."BINDING

11



ARBITRATION," and states at the end of the paaady; "Arbitration meangou will have a fair
hearing before a neutral amaitor instead of in acurt by a judge or jury."SeeECF No. 23-1 at
43-44,1d. at 80;Id. at 115).

The arbitration provisin also containsc! Right to Opt Out. IF YOU DO NOT WISH TO
ARBITRATE DISPUTES, YOU MAY DECLINN TO HAVE YOUR DISPUTES WITH
COMCAST ARBITRATED BY NOTIFYING COMQST IN WRITING, WITHIN 30 DAYS. .

.." (Def.'s Br. 4). The paragraph furthers that a decision to opt out will have no adverse effect on
the customer's relationship with the company. Bba#at contends that the aforementioned clauses
put Plaintiffs on notice as to the definition of arbitration and that the arbitration is a substitute for
a right to bring suit in court.

Defendant further argues thataleseshould not be followed. (Def.'s Suppl. Br. 8). The
Third Circuit reversed a trial court decision tdahied a motion to compel arbitration because the
plaintiff could not read EnglistMorales v. Sun Constructors, In&41 F.3d 218 (3d Cir. 2008).
Defendant urges this Court tpy the same logic to the currdpiaintiffs who did not understand
the word "arbitration.(Def.'s Suppl. Br. 8).

Defendant also cites the FAA and claims tRkintiffs are askinghis Court to apply a
heightened standard of enforceability to artidraagreements. Indeed, Defendant claims that the
Supreme Court of Ne Jersey erred iAtalesebecause the decision ajgsl a heightened standard
to arbitration agreements over other areas of contract law, which the Supreme Court of the United
States has ruled again€oncepcion563 U.S. at 339.

Plaintiffs argue that the Defermut&s arbitration clause fails to explain that arbitration is a
substitute for the time-honored rigiotsue in court and, thereforg valid agreement to arbitrate

exists. GeePl.'s Suppl. Br. 6). Plaintiffslaim the arbitration clause de not satisfy the "clear and

12



unambiguous" standa put forth inAtaleseand Leodorifor waiving access to the court system.
The clause appears to give the customer an optietetd an arbitrator ins&d of suing in court,
but does not make clear that iisvaiver of a constitutional right.

Plaintiffs emphasize the perssive language in the clausedahe use of the word "may."
(SeePl.'s Suppl. Br. 2). The opening clause stdyeal or Comcast may ett to arbitrate [a]
Dispute in accordance with the terms of thigi&kation Provision rather than litigate the Dispute
in court. Arbitration means you will have a fagdring before a neutral attaitor instead of in a
court by a judge or jury."” Plaintiffs perceivadtprovision to be written as a choice and that a
reasonable consumer, unaware of the diffeeebetween alternativdispute resolution and
litigation, would not underahd the repercussions of such an agreemengat(2).

Plaintiffs compare this clause with Comgmgurrent provision ailable on its website:
"Any Dispute involving you and Comcast shall tesolved through indidual arbitration. In
arbitration, there is no judge or jury and theress discovery and appellate review than in court.”
Plaintiffs argue that the currecompany provision is clear in sleibing that arbitration is a
binding substitute for a right to sue in coas,opposed to the provisions in dispule. &t 5).

Plaintiffs also compare Defendant's #mdtion clause withthe one found to be
unenforceable by the Supreme Court of New Jersépdteseand find the two clauses similar.
Both provisions are found in consumer contracts over twenty pages in lendttaldése the
arbitration clause is part of a legal services @mnttfor debt-adjustmergnd reads, "In the event
of any claim or dispute between Client and USLSG related to this Agreement or related to any
performance of any services related to this Agrent, the claim or dispute shall be submitted to
binding arbitration upon the reggteof either party.” Thétaleseclause does not describe what

arbitration means.ld. at 7). "The meaning of arbitration is not self-evidémtthe average

13



consumer, who will not know, 'without some explanatmmment][,] that arbi&tion is a substitute
for the right to have one's claiadjudicated in a court of lawMorgan v. Sanford Brown Inst.
137 A.3d 1168, 1180 (2016) (quotiAgalese99 A.3d at 442).

Further, Plaintiffs poinbut the confusing nature tiie small claims languageSd€ePl.'s
Br. 6; ECF No. 22). In paragraph. "Exclusions from Arbitration,” which allows for an
individual claim "NOT AGAQREGATED WITH THE CLAIM OF ANY OTHER SUBSCRIBER
AND WHOSE AMOUNT IN CONTROVERSY I®ROPERLY WITHIN THE JURISIDICTION
OF A COURT WHICH IS LIMITEDTO ADJUDICATING SMALL CLAIMS."® (SeeECF No.
23-1 at 43-44). Plaintiffs argueishexclusion serves to furtheorfuse the consumer. (Tr. of Oral
Arg. 7). By granting a claim in a certain coartd excluding it from othre, Defendant expects a
reasonable consumer to understand the structure of small claims courts and regular courts,
jurisdiction, exclusion, and arbation, all at the time of atterhpg to complete a contract for
wireless internet.geePl.'s Br. 6-7; ECF No. 22).

Analysis

The Court finds the Plaintiffs' arguments urgpasive. Plaintiffs do not deny that all the
agreements were agreed to, and those agreements all contain valid arbitration provisions. Under
Atalese a contract must make clear that a consumeraiving his or her constitutional right to
sue in court when agreeing to arbitration. afread by a reasonable person, the arbitration
provision is clear and unambiguous in its veaiof rights. The provision satisfies ti¢alese

requirement in defining what arbitration meang]j goes on to describe theocess in detail. The

3 The 2011 and 2012 version include a slight wagdiariation that does not affect the overall
meaning of the sentence. “NOT AGGRETED WITH THE CLAIM OF ANY OTHER
SUBSCRIBER AND WHOSE AMOUNT IN CONTROVERSY IS PROPERLY WITHIN THE
JURISDICTION OF A COURT THAT IS LIMITED TO ADJUDICATING SMALL CLAIMS”
(ECF No. 23-1 at 82d. at 117.)

14



agreement's description includes eleverplanatory paragraphs. The court Htalese
acknowledges that "[n]o partiad form of words is necesgato accomplish a clear and
unambiguous waiver of rights." 99 A.3d at 444.

The Court does not elect to disreg&tdleseas Defendant argues. Those concerns have
been duly addressed in the case latalesehas been cited by the THiCircuit a number of times.
Aliments Krispy Kernels, Inc. v. Nichols Farngs1 F.3d 283 (3d Cir. 2017)ames v. Global
TelLink Corp, 852 F.3d 262 (3d Cir. 201 Nioble v. Samsung Elecs. Am., Jido. 16-1903, 2017
WL 838269, at *1 (3cCir. Mar. 3 2017)Guidotti v. Legal Helpers Debt Resolution, LL&39 F.
App'x 824 (3d Cir. 2016). Rather, the Court findatttihe arbitration provision satisfies the clear
and unambiguous standard for a waiver of rights.

When comparing Defendant's provision with the oné\talese the Court finds that
Defendant's provision is distjuishable. The provision Ataleses only one paragraph, and never
defines arbitration. Here, the preion adequately defines arbtica: "Arbitration means you will
have a fair hearing before a neutral arbitrator instead of in a court by a judge or§esECF
No. 23-1 at 43-44Ld. at 80;1d. at 115). The provision lgins with the subheadind3'NDING
ARBITRATION." After two introductory paragraphs, the. 'Right to Opt Out" paragraph
provides for a reasonable avenue to decline aribitrais a form of dispute resolution. Plaintiffs
do not dispute that they choset ho opt out. The provision imade of the following paragraphs
detailing the terms of arbitration: a. PurpaseDefinitions; c. Right to Opt Out; d. Initiation of
Arbitration Proceeding/Selection of Arbitratoe; Arbitration Procedures; f. Restrictions; g.
Location of Arbitration; h. Payment of Arbitratidfees and Costs; i. Severability; j. Exclusions
from Arbitration; k. ContinuationThe actions of the parties anctprovision as a whole, makes

clear that the parties agreed to arbitrate.

15



Next, the Court inquires whether this dispdalls within the scope of the arbitration
agreement. Plaintiffs do nehake specific arguments as ttte scope of the provision being
insufficient to cover their claimagainst the Defendant. Unddy. 'Definitions,” the provision
provides that

any dispute, claim or controversy between you and Comcast regarding any aspect

of your relationship with Comcast thaas accrued or may hereafter accrue,

whether based in contract, statute, regoatordinance, torfincluding, but not

limited to, fraud, misrepresentation, fraudulemucement, neglence or any other

intentional tort), or any other legal or etgldle theory. . . . D@ute is to be given

the broadest possible meaning that will be enforced.

(SeeECF No. 23-1 at 43-44d. at 80;ld. at 116). Plaintiffs’ claim$or breach of contract, bad
faith and other tort claims fall under dispws defined in tharbitration provision.
Conclusion

For the foregoing reasons, Defendant's Motm@ompel Arbitration and Stay Litigation
is granted.

ORDER

This matter having come before the Coaomnt Defendant’s renewed motion to Compel
Arbitration and Stay Litigatin (ECF No. 31); and the Couhaving fully considered the
submissions of the parties;

It is on this 23rd daof October, 2017;

ORDERED that Defendant’s motion to Compel Arbitration and Stay Litigation is granted;

and it is further

ORDERED that this case is disssed without prejudice.

s/Peter G. Sheridan
PETERG. SHERIDAN,U.S.D.J.
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