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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

LEONID VAYN,

Plaintiff,
Civ. No. 16-461
V.
OPINION
PATRICIA WOLFF SCHAEN a/k/a
PATRICIA ANN WOLFF, MELVYN
TANENBAUM, EVAN TANENBAUM,
JOHN J. ANDREWS, and JOHN or JANE
DOES 1-5,

Defendants.

THOMPSON, U.S.D.J.

INTRODUCTION

This matter is before the Court upon DefertdRatricia Wolff Schaen’s (“Defendant”)
motion to dismiss, or in the alternative, to tran#fies case to the EasteDistrict of New York.
(ECF No. 31). Plaintiff Leonid Vayn (“Plaiiff”) opposes the motion. (ECF No. 32). The
Court has decided the motion bds® the written submissions thie parties and without oral
argument pursuant to Local Civil Rule 78.1(lBor the reasons stated herein, Defendant’s
motion will be denied.

BACKGROUND

This case concerns a ported scheme to borrow significant sums of money from
Plaintiff with the intention of never fully repaying Plaintiff. PlaintiffBeations are as follows:
Plaintiff was introduced to Defendant througfriend of a friend in the summer of 2008.

Defendant purported to be a New York City-basedialite who needed to borrow money from

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/3:2016cv00461/329142/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/3:2016cv00461/329142/35/
https://dockets.justia.com/

someone outside of her social circle. She willBxgrto pay 20% per annum interest on a loan.
Plaintiff and Defendant met at Defendant’s Fifth Avenue apartment in New York City where
they discussed the terms of the loan. Defend#hPaintiff at this neeting that her boyfriend
was Melvyn Tanenbaum, a justice in the New Ysiidte court system, and that his son Evan
Tanenbaum was a lawyer who could prepardadae documents. Plaintiff agreed to loan
Defendant $200,000 at 20% interest.

Plaintiff did not receive the loan docents for some time, and followed up with
Defendant. She told him that the delay wassed by Evan Tanenbaum’s absence, but that
another attorney who shared office space with, John J. Andrews, could prepare the
documents using Defendant Tanenbaum’s starfdants. Plaintiff then received the loan
documents prepared by Mr. Andrews. Both EVanenbaum and Mr. Andrews reside and work
in Port Jefferson, New York. Plaintiff's thett@ney Christopher Costa reviewed the loan
documents for Plaintiff.

Attorney Costa asked Mr. Anglws to revise the documents to state that the agreement
would be governed by New Jersey law and thatvmue for any litigation would be in Mercer
County, New Jersey, where Plaintiff lives. Evan Tanenbaum sent Attorney Costa revised
documents, which stated that the venue fyrldgigation would be in Mercer County, New
Jersey, but also stated thatviN¥ork law would govern the agreement. Plaintiff believed that
Evan Tanenbaum'’s insistence on New York lavs weconsequential. Eventually the parties
executed the agreement and the loan was fundddNew York law governing the agreement,
and with Mercer County, New Jersey sele@sdhe venue for araction relating to the
agreement.

Defendant made payments on the loan, wsatine disruptions. In summer 2011, while

she was still paying off the loan, DefendarkeakPlaintiff for another loan for $50,000 at 20%
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interest, which Plaintiff agredd. In October 2012, Defendankasd Plaintiff for another loan
for $20,000, again at 20% interest. She had begting some, though not all of the payments
due on the 2008 and 2011 loans, so Plaintiff agre@dake her the $20,000 loan as well. In
November 2013, Defendant Schaen asked foam of $40,000 at 20% interest. Plaintiff
declined to make this loan to Defendant.efi@dafter, Defendant refused to make any further
payments on any of the loans.

In July 2015, Plaintiff wrote to Defendamtforming her that she was in default on her
loans and that he was accelargtthe balances due. Defentla boyfriend Melvyn Tanenbaum
responded to Plaintiff's letter. He informed Rl&f that the 20% rate of the loans was illegal
and usurious under New York lavgo therefore Plaintiff's claimsere unenforceable. He also
threatened Plaintiff by assertitigat Defendant could make claingsrecover the payments that
she had previously made to Plaintiff. Pldffg attorney Christopher Costa responded to Judge
Melvyn Tanenbaum’s letter. Attorney Costaalted a calculation dfie loan balances due
utilizing New York’s maximum permissible leimdy rate of 16%, reflecting a balance due of
$120,090. Defendant has refused to pay the balance.

Plaintiff filed a complaint in New Jersey Superior Court on December 7, 2015. Evan
Tanenbaum removed the case to this Conrdanuary 27, 2016. Mr. Tanenbaum moved to
dismiss Plaintiff’'s complaint, or in the alternaj\to transfer venue the Eastern District of
New York. In response, Ptaiff amended his complaint, opposed Defendant Tanenbaum’s
motion, and cross moved for leave to conduksglictional discovery. Mr. Andrews then
separately moved to dismiss Plaintiff's amended@aint, or in the alternative, to transfer

venue to the Eastern District of New York.

1 The Court takes judicial noticeahthe 20% rate would have beegal under New Jersey law.
N.J. Stat. Ann. § 2C:21-19.
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This Court resolved these motions onyMa3, 2016. The Court found that it lacked
personal jurisdiction over Evan Tanenbaum aoldn J. Andrews, and accordingly dismissed
them from the case. The Court also deniedn#ff's motion for leave to conduct jurisdictional
discovery. On June 2, 2016, Plaintiff filed a motion pro se,gliyn part on Evan Tanenbaum’s
and John J. Andrews’ briefs. She requestathiif’'s complaint be dismissed for lack of
personal jurisdiction and improper venue, or in therahtive, that the case be transferred to the
Eastern District of New Yi&. This motion is presently before the Court.

LEGAL STANDARDS

When reviewing a motion to dismissdistrict court “must accept the plaintiff's
allegations as true andrestrue disputed facts favor of the plaintiff.” Machulsky v. Hall210
F. Supp. 2d 531, 537 (D.N.J. 2002) (citi@grteret Savings Bank, F.A. v. Shush@®4 F.2d
141, 142 n.1 (3d Cir. 1992)). To defeat a motiodisoniss for lack of personal jurisdiction, “the
plaintiff bears the burden efstablishing with reasonable peularity sufficient contacts
between the defendant and the farstate to support jurisdiction Flagship Interval Owner’s
Ass’n, Inc. v. Philadelphia Furniture Mfg. G&No. 09-1173, 2010 WL 1135736, at *3 (D.N.J.
Mar. 22, 2010) (quotin@rovident Nat’l Bank v. Cal. Fed. Sav. & Loan As8t9 F.2d 434, 437
(3d Cir. 1987)). Where, as here, no evidentiagring was held on therjsdictional issue, “the
plaintiff[s] need only establish@ima facie case giersonal jurisdiction and the plaintiff[s] [are]
entitled to have [their] allegatiortaken as true and all factuasdutes drawn in [their] favor.”
O’Connor v. Sandy Lane Hotel Co., L,td96 F.3d 312, 316 (3d Cir. 2007) (alteration in
original) (quotingMiller Yacht Sales, Inc. v. SmjtB84 F.3d 93, 97 (3d Cir. 2004)).

Parties may move under Federal Rule of Gividcedure 12(b)(3) to dismiss an action for
improper venue. Fed. R. Civ. P. 12(b)(3). Tinaving party bears the len of establishing

improper venue Myers v. Am. Dental Ass'895 F.2d 716, 724 (3d Cir. 1982). Additionally, a
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party may request a transfer of venue urgd@t.S.C. § 1404(a), which states “[flor the
convenience of the parties and witees, in the interest of justice, a district court may transfer
any civil action to any other drgtt or division where it mighhave been brought.” The decision
whether to transfer a case under § 1404(a) fatlsinvthe sound discretion of the trial court.
Cadapult Graphic Sys., Inc. v. Tektronix, |88 F. Supp. 2d 560, 564 (D.N.J. 2000).
ANALYSIS

Defendant moves pro se for dismissal urteeteral Rules of Civil Procedure 12(b)(2)
and 12(b)(3). (ECF No. 31). Defendant adppears to request amsfer of venue under 28
U.S.C § 1404(a). Id.; Def.’s Reply Br., ECF No. 34). TheoGrt will address each issue in turn.

l. Defendant’s Motion to Dismiss

Defendant moves for dismissal under Rule J2(bfor a lack of personal jurisdiction,
and under Rule 12(b)(3) for improper venue. Ddént supports her moti by stating that she
lacks the types of contacts titaohally considered in a personal jurisdiction analysSeg
Def.’s Br. at 2, ECF No. 31). She adopts EVYamenbaum’s and John J. Andrews’ arguments
on this point from their earlier motions to dismiskl.)( Defendant also attacks the forum
selection clause present in her loan agreentgnssating that the loan agreements are usurious
and void ab initio, so therefore therum selection clause is also vaidld.).

Parties may consent to personal juriidit and venue by executing a valid forum
selection clause.Danka Funding, L.L.C. v. Page, Scrantom, Sprouse, Tucker & Ford, A.C.
F. Supp. 2d 465, 469 (D.N.J. 199B)CR Credit Corp. v. Ye Seekers Horizon,,I&@.F. Supp.

2d 317, 320 (D.N.J. 1998). Therefore, Defendant’s arguments as to her lack of contacts in New

2 Defendant does not dispute that she signed multiple loan agreements with Plaintiff that specify
Mercer County, New Jersey shall be the venueafy action relating tthe loan agreements.

She is therefore in a materially different pio® from Mr. Tanenbaum and Mr. Andrews, who

had not signed any such clause.
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Jersey are of no moment if the forum selectilause in the loan agreements is valid. The

validity of a forum selection clae is analyzed under state law in the Third Circuit, and under
federal law in the Second Circuilones v. Weibrech®01 F.2d 17, 19 (2d Cir. 199@gn.

Eng’g Corp. v. Martin Marietta Alumina, Inc783 F.2d 352, 357 (3d Cir. 1986). Since the loan
agreements state that their terms are to be governed by New York law, and New York is in the
Second Circuit, the Coushall analyze the validity of theriam selection clause under federal

law. (Promissory Notes @008, 2011, and 2012, ECF No. 14-4).

Under federal law, the forum selection claissprima facie valid and enforceable unless
Defendant can show that: “(i) the forum selectitause was included in the contract as a result
of fraud or overreaching; (ii) enforcement wobwiolate a strong [Nework] public policy; or
(iif) enforcement would, in the particular circatances of this case, result in litigation in a
jurisdiction so seriously gonvenient to [Defendant] as to be unreasonaldBeh. Eng’'g Corp.
783 F.2d at 357 (describing thelézal rule articulated imhe Bremen v. Zapata Off-Shore Co.
407 U.S. 1, 10 (1972)). Defendant does not axiditee above rule directly, but her arguments
appear to fall under thesond and third exceptions.

Defendant primarily argues that the loanesggnents are usurious and void ab initio under
New York law, thereby suggesting that enforcetradrihe forum seleabin clause in the loan
agreements would violate a strong New Yorklmupolicy (the second exception to prima facie
validity). However, New York’s public policy undging its usury laws goe® the heart of this
case. Defendant argues thaiRliff's “loan shark activities & repugnant to public policy” and
all the loans must be voided,€D's Reply Br. at 3, ECF No. 34while Plaintiff points to case
law that finds New York’s public policy doestralways require a usious loan be voided,
depending on the circumstanceshsd case. (Pl.’s Br. at 1231ECF No. 32). The Court finds

that the parties’ dispute abomhat New York’s public policy diettes in this case goes to the
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merits, and is therefore inappropriate to decide on a motion to disgessKost v. Kozakiewicz
1 F.3d 176, 183 (3d Cir. 1993). THisding is bolstered by the fact that New York courts have
decided this issue upon motions for summadgment, not upon motions to dismisSee, e.g.
Abramovitz v. Kew Realty Equities, IN680 N.Y.S.2d 269 (N.Y. App. Div. 1st Dep’t 1992);
Angelo v. Brenned57 N.Y.S.2d 630 (N.Y. App. Div. 3dep’t 1982). Since Defendant is
unable to definitively show at this stage thabecing the forum selection clause “would violate
a strong [New York] public policy,the Court finds that the forumlsetion clause is prima facie
valid unless Defendant can carry her burdader one of the other two exceptions.

Defendant states that she is in poor health, which in deference to Defendant’s pro se
status, the Court will construe as an argunoeler the third exception fmime facie validity.
The third exception dictates that a forum selectianse is not prima fagivalid if “enforcement
would, in the particular circumstances of tbaése, result in litigation in a jurisdiction so
seriously inconvenient to [Defendant] ad®unreasonable.Gen. Eng’g Corp.783 F.2d at
357. Defendant has not carried her burden utiiexception. Her moving brief contains a
single sentence referencing recemtgeries and residual mobilityginlems that affect her ability
to travel. (Def.’s Br. at 2, ECF No. 31). Heply brief elaborates on these issues, and includes
a doctor’s note from 2014 to bolster her clainigx. 3, Def.’s Reply Br., ECF No. 34).
However, Plaintiff submits emails from Defendant that suggest Defendant is quite mobile,
traveling between Long Island and New YorkyCand even down to Florida. (Ex. 4, Boxer
Cert., ECF No. 14-8; Ex. D, Dorian Cert., ECB.N4-9). Trenton is a little over one hundred
miles from Defendant’s current home on Long Islamtie Court finds that Defendant has failed
to show that her purported mobility issues rerdidigation in Trenton so inconvenient as to be
“unreasonable.”"Compare Davis v. Royal Caribbean InfNo. 13-523, 2013 WL 3761058, at *3

(D.N.J. July 16, 2013) (holding that a party did not carry her burden because she failed to
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demonstrate the severity of her medical condition or explain how it would prevent her from
traveling to Florida)with Lieberman v. Carnival Cruise Lingdo. 13-4716, 2014 WL 3906066,
at *4 (D.N.J. Aug. 7, 2014) (holding that a pactyried her burden because she explained that
she was taking chemotherapy for stage four iteahtancer and was currently bedridden).

Since Defendant has failed to demonstratedhgtof the three excepns apply here, the
Court finds that the forum selection clause geating Mercer County, NeJersey as the venue
for this case is prima facie valid and enforceablileerefore, Defendant has submitted to this
Court’s jurisdiction, and waived any opposition to improper verR@ss Univ. Sch. of Med. v.
Amini, No. 13-6121, 2014 WL 29032, at *4 (D.N.JnJa, 2014) (“Defendant Amini submitted
to the jurisdiction of the Disitt of New Jersey by assenting to the Settlement Agreement's
forum-selection clause.”’NCR Credit Corp. v. Ye Seekers Horizon,,I&4&.F. Supp. 2d 317,
320 (D.N.J. 1998) (“Defendant, however, has wdiany opposition to improper venue when it
agreed to the forum selection clause.”).fddelant’s motion to dismiss based on personal
jurisdiction and improper venweill therefore be denied.

I. Defendant’'s Request to Transfer

Defendant requests in the alternative thatGourt transfer this case to the Eastern
District of New York. (Def.’s Br. at 1, ECNo. 31). 28 U.S.C § 1404(a) provides: “For the
convenience of parties and witnesseghe interest of justice,district court may transfer any
civil action to any other distriair division where it might havieeen brought.” The decision
whether to transfer a cafadls within the sound disctien of the trial court.See Lony v. E.I.
DuPont de Nemours & C0886 F.2d 628, 632 (3d Cir. 1989). Jumara v. State Farm
Insurance Companyhe Third Circuit articulated a list of twelve private and public factors for
district courts to consider when weighingetther an action should eansferred. 55 F.3d 873

(3d Cir. 1995). The private factors are} {ie “plaintiff's forum preference,” (2) “the
8



defendant’s preference,” (3) “wtineer the claim arose elsewhér@l) “the convenience of the
parties as indicated by theidagve physical and financial condition,” (5) “the convenience of
the witnesses—but only to the ext¢hat the withesses may actydde unavailable for trial in
one of the fora,” and (6) “thlecation of books andecords (similarly limited to the extent that
the files could not be produceadthe alternative forum).'ld. at 879 (citations omitted).

The public factors to consider are: (1) “dénaforceability of theydgment,” (2) “practical
considerations that could make the trial eagpeditious, or inexpeng,” (3) the relative
administrative difficulty in the twdora resulting from court congési, (4) “the local interest in
deciding local controversies at home,” (5) “théblic policies of thdora,” and (6) “the
familiarity of the trial judge with the applicable state law in diversity caskes.at 879-80
(citations omitted).

Within the framework of the above twelvactors, the Third Circuit held that while
forum selection clauses are not dispositive, #reyentitled to “substantial considerationd’ at
880. Starting with the first fagt, a plaintiff’s choiceof forum is “a paramount consideration in
any determination of a transferguest” and that choice “shduhot be lightly disturbed.’Shutte
v. Armco Steel Corp431 F.2d 22, 25 (3d Cir. 1970) (citation omitted). Courts therefore
normally defer to a platiif’'s choice of forum. Jumarag 55 F.3d at 880. Given the alignment of
the plaintiff’'s choice of forum and the forum sdlen clause in this cas®efendant has a heavy
burden to show why a transfer would be approprilteat 879 (stating thahe burden of
establishing the need for transfests with the moving party).

Turning to the factor of where the claim agpPlaintiff makes a strong argument that his
injury occurred in New Jersey, where he resaas where he failed to receive repayment of the
loans. (Pl.’s Br. at 16, ECF No. 32). The nedtér, the convenience tife parties, weighs in

favor of Defendant, given her health issu@scess to withesses, books, and records does not
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weigh in favor of either partyThis is a relatively small casand the two proposed forums are in
contiguous states. The Court foresees nofsignit difficulties in accessing the necessary
materials and witnesses in Trenton.

The first public factor is the enforceatylof the judgment. Defendant offers no
arguments on this point, and the Court sees asorewhy enforceability would be an issue in
this case. The second public factor, the pcattonsiderations of having an expeditious and
inexpensive trial, weighs slightin favor of transfer. The majayi of the individuals involved in
this case are from New York, and holding thal there would on balance save the parties the
expense of traveling to New Jersdyeither party makes argumeatsto the next factor, relative
court congestion, so the Court makes no findings on this pohe.next factors, the local
interest in deciding local comtversies and the publmolicies of the foradoes not appear to
weigh in favor of either partyNew Jersey has an interest iloyiding a forum for its citizens to
recover for their injuries, but New York may haae interest in seeingsiuisury laws enforced,
or alternatively, in seeing that they are not @&dusThe last factor, the familiarity of the trial
judge with the applicable statedMan diversity cases, weighs slightly in favor of transfer. The
Eastern District of New York is more familiar with New York law (which the agreement is
governed by) than the District of New Jerséjowever, this Court frequently sees New York
cases due to New Jersey’s proximibyNew York. It is uncleaif a trial judge in the Eastern
District of New York would be significantly nme familiar with the usury laws at issue here,
particularly since the trial judga this case has had the benefitedding the parties’ briefing on
the issue.

In sum, Plaintiff has in his favor therfon selection clause, which is entitled to
“substantial considerationtiis choice of forum, which courtaormally defer to,” and the third

Jumarafactor. Jumarg 55 F.3d at 880. Defendant has thtamarafactors that weigh slightly
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in her favor (her apparent health problems, fizatconsiderations, and the familiarity with the
relevant state law in the two fora.) On thisdoae, Defendant is unable to carry her burden to
demonstrate the need for transfer. Therefore, the Court will deny Defendant’s request to transfer
this case to the EasteDistrict of New York.

CONCLUSION

For the reasons discussed above, Defendartt®n will be denied. An appropriate

order will follow.

/s/ Anne E. Thompson
ANNEE. THOMPSON,U.S.D.J.

Date: August 9, 2016
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