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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

JUSTINM. CHERRY andMICHELE
CHERRY

Plaintiffs,
Civil Action No. 16-0505BRM-DEA
V.

BOROUGHOF TUCKERTON,CHIEF OF :
POLICEMICHAEL CAPUTO,SGT. :
CHRISTOPHERANDERSON,JOHN : OPINION
DOES1-15(fictitious names)jointly, :

severally,andin thealternative,

Defendants.

MARTINOTTI, DISTRICT JUDGE

Beforethis Courtis a Motionto Dismiss, pursuanto Fed.R. Civ. P. 12(b)(6),filed by
DefendantsBorough of Tuckertor(the “Borough” or “Tuckerton”), Chief of Police Michael
Caputo(“Caputo”) andSgt. Christopher Anderson (“Andersorn(follectively,the“Defendants”).
(Dkt. No. 11.) Plaintiffs Justin M. Cherry (“Cherry”) and Michele Cherry (together, the
“Plaintiffs”) oppose the motion(Dkt. No. 12.) Pursuanto Fed.R. Civ. P. 78, nooral argument
was heard For the reasonset forth herein, Defendants’'motion is GRANTED in part and

DENIED in part
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l. BACKGROUND?

Cherryis a CorporabndK9 Handleremployedby the TuckertoriPoliceDepartment(Am.
Compl. Okt. No. 3) at§ 12.)He becamea K9 Handlerin May 2008 (d. at { 13)andcontinuedo
servein thatcapacityuntil February4, 2014 whenCherrywassuspendeérom hisemployment
with pay.(Id. at{ 55.)

Priorto his suspensiorGCherrycaredfor his K9 partnerat his home. Dkt. No. 3 at {1 13-
14.)Cherryallegeshehasnevermreceivedvertimecompensatiofrom Defendant$or thein-home
careof hisK9 partner.(ld. at1114-15.)

When he becamea K9 handlerin May 2008, Cherrywasrequiredto attendtwo (2) in-
servicetrainingsper month. Dkt. No. 3 at §16-18.) Beginring in 2011, the Borougklectedto
reducethe number oin-servicetraining sessiongo once per monthld.) Cherryobjectedto the
Borough’sdecisionbasedon his understandinthatit was“the commonpracticefor K9 handlers
in New Jerseyperforming b¢h scentand patrol work”to completetwo (2) days of in-service
trainingper month.I@d. at{{17-18.)Sometiman 2011,Cherry“voiced his concernabout then-
servicetrainingto his supervisors, including thl&hief, Michael Caputo.” (d. at 119.)As aresult
of thesecomplaints,CherryallegesChief Caputobeganretaliatingagainsthim by, amongother
things, “conductindhimselfin a constanthdemeaningandharassingnannertowardsPlaintiff.”
(Id. at§ 20.)Thefirst retaliatoryactspecificallyallegedin theAmendedComplaintoccurredf|i]n
Octoberof 2013, . . . [when] CaputalegedthatPlaintiff wasinvolvedin hackinghisemails.”(Id.
aty 25.)

On January29, 2014 Plaintiff deployedhis K9 partnerto apprehend auspectvho had

beenremovedfrom her vehicle by officers of the BarnegatTownshipPolice Department(Dkt.

! Thefactssetforth in this Opinionaretakenfrom the Parties’briefs andrelatedfilings.



No. 3 at 11 35-36.) The incidentwas capturedby a patrolcar’s dashboargurveillancecamera.
(Id. at 1149, 52.)On February 3, 2014 fier obtaining thesurveillancevideofrom the Barnegat
Township Police Department Chief Caputoforwardeda copy of the video and an allegedly
“incompletedraft” of Cherry’swritten reportabout the incidertb theOceanCounty Prosecutor’s
Office for review.(Id. at 52.)Thefollowing day, Cherrywassuspendedith full payandbenefits
pending theesultsof theProsecutor’'ffice’s investigation(ld. at { 55.)

OnApril 9, 2014, th&@©ceanCountyProsecutor'©ffice arrestedCherryandchargechim
with aggravatedssaultand official misconduct. Id. at 1 65-66.) That sameday, the Borough
suspende@herrywithout payandheremainssuspendetb thepresentday. (Id.)

On or aboutAugust 1, 2015, theBorough sent Cherry a “Notice of Employment
Discussion” advising hinthata councilmeetingwasbeingheld on August3, 2015 duringvhich
his employmentwould be discussedDkt. No. 3 at 1 57-61.) Cherry allegesthe Borough
“intentionally senttheNoticeto anaddresstwhich [he] hadnotresidedor overfive years”in an
effort “to deny[Cherry] hisDueProces&nd. . .hisright to bepresentt themeetingatwhich his
employmentvasdiscussed.”Ifl. at162-64.)Plaintiffsdo notallegethatanyadversemployment
actionwasmadeat, or asaresultof, the August 3, 2015 counaieding and,in fact, Cherry’s
employmentasnotbeenterminatedpending hidrial. (Seeid.)

Plaintiffs commencedhis action on January27, 2016.(Dkt. No. 1.) Prior to filing their
complaint,however Plaintiffs did notserveanyof the Defendantsvith a Notice of Tort Claims.
(DefendantsBrief in Support of Motiornto Dismiss(Dkt. No. 11-1)at p. 4.)Plaintiffs’ original
Complaint doesiot allegea Notice of Tort Claimswasservedon any of theDefendants(ld.; see
also Dkt. Nos. 1, 3.)Plaintiffs filed an AmendedComplaint onMarch 3, 2016,thatis likewise

silentasto whetherPlaintiffs everserveda Notice of Tort Claims (Dkt. No. 3.) Defendants now



move to dismiss Counts vV and VI-IX and for partial dismissalof Count V of Plaintiffs’
AmendedComplaint pursuartb Fed.R. Civ. P.12(b)(6).

. LEGAL STANDARD

In decidinga motion to dismisspursuantto Fed.R. Civ. P. 12(b)(6), a district courtis
“requiredto acceptastrueall factualallegationsin the complainanddraw all inferencesn the
factsallegedin thelight most favorabléo the[Plaintiff].” Phillips v. Cnty.of Allegheny 515 F.3d
224, 2283d Cir. 2008).“[A] complaintattackedy a . . .motionto dismissdoes noheeddetailed
factualallegations.”Bell Atlanticv. Twombly 550 U.S. 544, 555 (200 Hlowever,thePlaintiff’s
“obligation to providethe ‘grounds’ of his ‘entitle[ment]to relief requiresmorethanlabelsand
conclusionsandaformulaicrecitationof theelementf acauseof actionwill not do.”ld. (citing
Papasanv. Allain, 478 U.S. 265, 286 (1986)). A couit “not boundto acceptastrue alegal
conclusioncouchedas a factual allegation.” Papasan 478 U.S. at 286. Instead,assuming the
factualallegationsn the complainaretrue,those‘[flactual allegationamust be enougto raisea
right to relief abovethe speculativdevel.” Twombly 550U.S. at 555.

“To survive amotion to dismiss,a complaint mustontain sufficient factual matter,
acceptedastrue, to ‘stateaclaim for relief thatis plausible onts face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendants
liable for misconductalleged.” Id. “Determining whether the allegationsin a complaintare
plausibleis a contextspecific task that requires thereviewing court to draw on its judicial
experiencendcommonsense.’ld. at 679. [W]here thewell-pleadedactsdo notpermitthe court
to infer morethanthe merepossibility of misconduct, the complaihiasalleged—but it hasnot

‘show[n]—* thatthepleaders entitledto relief.” 1d. (citing Fed.R. Civ. P.8(a)(2)).



[11.  DEcCISION

A. COUNT I: VIOLATION OF 42 U.S.C. §1983

Cherryallegesaviolation of his Fourteenth Amendmenghtsto dueprocesgursuanto
42 U.S.C. 8§ 1983.5eeDkt. No. 3 at 8, 1111-10.) Specifically, Cherryallegesthat “Defendants,
actingunder color ofStatelaw, violated Plaintiff's ConstitutionalRight to Due Process . . [by]
alleging a violation of administrativevehicle pursuit policy [and] wrongfully suspend[ing] him
withoutpay.” (Id. at112-4.) Cherryfurtheralleges‘Defendantddenied[him] benefitsto which he
was entitled, namelyhealthbenefitsfor his dependent sdiy] intentionally sen[ding]Plaintiff
late notice of ameetingin which his employmentwould bediscussed . .to the wrongaddress.”
(Id. at 15-7.) As aresult,he“did notreceiveadequatanotice of andmisseda councilmeeting
wherehisemploymentvasdiscussed.”Ifl. at  8.)

Section1983 of Title 42 of the United StatesCode provides &auseof action for an
individual whose constitutional dederalrights areviolatedby thoseactingunder colorof state
law:

Everyperson who, under color ahystatute prdinanceyegulation, custom, or
usagepf any Stateor Territory or theDistrict of Columbia,subjectspor causes
to be subjectedany citizen of the United Statesor other persomvithin the
jurisdiction thereofto the deprivation ofany rights, privileges,or immunities

securedoy the Constitutionandlaws, shall beliable to the party injuredin an
actionatlaw, suitin equity, or other proper proceedifty redress . . .

42 U.S.C. §1983.

“To establish valid claims under § 1983, the plaintiff must demonstrate that the defendant
while acting under color of state law, deprived him of a right secured b@dhstitution or the
laws of the United StatésShumarexrel Shertzew. Penn Manor SchoadDist., 422 F.3d 141146
(3d Cir. 2005) (citing Mark v. Borough of Hatboro51 F.3d 1137, 1141 (3d Cir.1995) (citing

Moore v. Tartler986 F.2d 682, 685 (3d Cir.1993)3ee alsdGomez . Toledq 446U.S.635, 640



(1980)(“By the plain terms of § 1983, twand only tweallegations are required in order to state
a cause of action under that statute. First, the plaintiff must allege thatpgvson has deprived
him of a federal right. Second, he must allege that the person who has deprived himiglfttha
acted under color of state or territorial 18w.

Here,CherryallegesDefendantsleprivedhim of hisrightto DueProces$y “intentionally
sen[ding][him] late notice of aneeting[at] which hisemploymentwvould bediscussed . .to the
wrongaddress.'(Dkt. No. 3at 157.) DespitePlaintiffs’ contention, however, thdnited States
Supreme Courhas held public employeesare not entitled to notice and a hearingprior to a
suspension without pafytheyarearrestecandchargedwith afelony. Gilbertv. Homar, 520U.S.
924, 933-34 (1997) (holdindpat“the Statehadno constitutionabbligationto provide[plaintiff]
with a presuspensidmearing”).Seealso Biliski v. RedClay Consol. Schodist. Bd. Of Educ,
574 F.3d 214, 22@&d Cir. 2009) (“Insofaras[plaintiff] contendshathe had a constitutionatht
to presenbral responseat aformal hearing,heis mistaken.Thereis no inexorablegequirement
thatoraltestimonybeheardn everyadministrativgoroceedingn whichit is tendered.””)(quoting
FDIC v. Mallen, 486U.S.230, 247-48(citing Califanov. Yamasaki442 U.S. 682, 696 (1979)))
(additionalcitationsomitted). Plaintiffs have,thus,failed to allegethefirst elementof a § 1983
claim;i.e., thatCherryhasbeendeprived of afederalright.

Moreover,the Courtfinds Defendants’actionsalso havestatutorysupport.Specifically,
N.J.S.A. 40A:14-149.1 providekat,whena policeofficer is “chargedwith anoffensewhichis a
highmisdemeanoor whichinvolvesmoralturpitude or dishonestgaidofficer maybe suspended
from his duties, withoupay, until the caseagainsthim is disposed oét trial, until the complaint

is dismissedr until the prosecutiors terminated.”ld.



In their oppositionto the Motionto Dismiss, Plaintiffs simply arguethat police officers
have astatutorypropertyright to employmentprotectedby the FourteenthAmendment andas
such,their Section1983claim is “sufficiently and specifically pled.” (Plaintiffs’ Oppositionto
DefendantsMotion to Dismiss(Dkt. No. 12) at p. 3.) They further request‘the opportunityto
provideevidentiarysupportfor the[ir] [dueprocessklaims.” (Id. atp. 4.)

As Plaintiffs concedehowever,Cherryhas,indeed beenchargedwith afelony; namely,
aggravatedssaulandofficial misconduct(Dkt. No. 3 at 1165-66.)He was, thus, notentitledto
noticeanda hearingorior to his suspensiorSeeGilbert, 520U.S. at 933-34;Biliski, 574 F.3dat
223.Plaintiffs’ oppositiormakesnoeffort to rebut thestatutay basisfor Defendantsactions(i.e.,
N.J.S.A. 40A:14-149.1andthe conclusorgllegationthatDefendantsntentionallysentnotice of
a councilmeetingto thewrongaddresgails to implicateany constitutionakightsthatwould give
riseto aSection1983claim on dueprocesgyrounds. AccordinglyDefendantsMotion to Dismiss
Count | of theAmendedComplaintis GRANTED.

B. CounT Il: VIoLATION OF N.J.S.A. 10:6-2

In Countll, CherryallegesDefendants“continuedretaliation,harassment&anddenialof
berefits [was] withoutdueprocess'’in violation of his“State Constitutionakivil rights’ (Dkt. No.
3at9, 112-13), butaddslittle, if any, substancé¢o theallegationan Countl. Accordingly, the
CourtinterpretsCounts landll to be analogouslaimsunder théJnited StatesandNew Jersey
Constitutions respectively.As such,Plaintiffs’ claims under theNew Jersg Civil RightsAct,
N.J.S.A. 10:6-2¢etseq (“NJCRA”) necessarilyfall alongsideheir Section1983claimsbecause
“[t]his district hasrepeatedlyinterpretedNJCRA analogouslyto § 1983.” Pettit v. New Jersey
Civ. A. No. 09-¢v-3735(NLH), 2011WL 1325614 ,at *3 (D.N.J. Mar. 30, 2011)(collecting

cases)Thus,for thereasonstatedabove Plaintiffs havefailed to stateaclaimfor violation of the



NJCRAo0n the groundthatCherrywasdenieddue procesbecausdneallegedly“did notreceive
adequateotice of andmissedacouncilmeetingwherehisemploymentvasdiscussed.{Dkt. No.
3 at { 8.) Therefore,Defendants’ Motionto Dismiss Countll of the AmendedComplaintis
GRANTED.

C. CouNT I 1: BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING

Cherryallegeshe“had anemploymentontractwith [the Borough]’andthat“Defendants
actedin badfaith in denying[Cherry] benefitsandrights pursuanto the employmentcontract.”
(Dkt. No. 3at10,9916-17.)Specifically,CherryallegesChief Caputo providdtheOceanCounty
Prosecutor'9Office an “incompletecopy” of his written reportand,thereafter,‘conspiredwith
others, including Andersonp effectuatea false investigation. . . with improperand ulterior
motive.” (Id. at 11 18-19.)Cherryfurther allegesthe Boroughactedin badfaith by suspending
him withoutpay. (Id. at { 20.)

DefendantsrgueCountlll should balismissedecaus¢heAmendedComplaint contains
“no allegationregardingthe contents adiny specificprovisionin thecontractor howDefendants
allegedlyviolatedthat provision througtbadfaith.” (Dkt. No. 11-1at p. 9.)In the samebreath,
however Defendantacknowledgehat“New Jerseyaw provideshat‘everycontract. . . contains
animplied covenanbf goodfaith andfair dealing,’ requiringthat‘neitherpartyshalldo anything
whichwill have theeffectof destroyingor injuring theright of the othepartyto receivethefruits
of the contract.” [d. (quotingAdamiv. Cardo Windowslnc., 299F.R.D. 68, 89(D.N.J.2014)
(quotingKalogerasv. 239 BroadAve.,LLC, 202N.J. 349 (2010)).)

“The partyclaiming a breachof thecovenanif goodfaith andfair dealing‘must provide
evidencesufficientto support a conclusiothat the party allegedto haveactedin badfaith has

erngagedn some condudhatdeniedthebenefitof thebargainoriginally intendedy theparties.”



BrunswickHills Racquet Clubnc.v. Route 18 ShoppirgenterAssocs.182N.J.210, 225 (2005)
(quoting 23Williston on Contracts§ 63:22,at 513-14).“As a generalrule, ‘[s]Jubterfugesand
evasionsin theperformancef acontractviolatethe covenant of goddith andfair dealing'even
though theactor believeshis conductto be justified.” Id. (quoting Restatemen{Second)of
Contracts§8205 (1981)commentd). At aminimum,then, “[p]Jroof of‘bad motive or intention’is
vital to anactionfor breachof the covenant.ld. (quotingWilsonv. AmeradaHessCorp., 168N.J.
241, 251 (2001))Becausef “the myriad forms of conductthatmay constitute a violéon of the
covenant of goodhith andfair dealing,”"however,‘[e]ach cases fact-sensitive.”ld. at 225.

Given the “fact-sensitive”inquiry involvedin determining whether party hasbreached
theimplied covenantof goodfaith andfair dealing,at this early stageanddrawingall inferences
in the factsallegedin the light most favorabldo Plaintiffs (asthe Court must on a Motioto
Dismisspursuanto Fed.R. Civ. P. 12(b)(6)),the Court findsPlaintiffs havesufficiently pled a
causeof action for such breach.The Amended ComplaintallegesCherry’'s employmentwas
governedby anemploymentontractwhich Defendants do not dispufEhatcontractnecessarily
containsanimplied covenant of gooéhith andfair dealing,which Plaintiffs allegewasbreahed
by, among other thing®efendantsinitiation of “a falseinvestigationof [Cherry] with improper
andulterior motive” andsubsequent suspensiohCherrywithoutadequateotice.(Dkt. No. 3 at
p. 10,9117-20.)

Becausé“evasions’in the performane of acontractviolate the covenantof goodfaith
andfair dealing‘eventhough theactorbelieveshis conducto bejustified,” BrunswickHills, 182
N.J.at 225, theallegationscontainedn Plaintiffs’ AmendedComplaintaresufficientto “survive

a motionto dismiss[becausejt containssufficientfactualmatterto ‘stateaclaim for relief thatis



plausible onts face.” Igbal, 556 U.S. at 662 (citing Twombly 550U.S. at 570). Accordingly,
DefendantsMotion to DismissCountlll of theAmendedComphintis DENIED.

D. CouNT IV: CiviL CONSPIRACY

CherryallegesDefendantsconspire[d]to violate[his] rightsby targetinghimin retaliation
for speakingoutwith regardto in-servicetrainingandDefendantshon-compensatiopursuanto
the FLSA, andby coordinatingstories. . .to incriminatehim andrationalizetheir actions.” Dkt.
No. 3at11,1123-24.)

DefendantargueCherry’sconspiracyclaimis barredby the New JerseyT ort ClaimsAct
dueto Plaintiffs’ failure to serveTort Claims Noticeson Defendantgrior to commencinghis
action? In oppositionPlaintiff assertshata Tort ClaimsNoticeis notneededor aclaim of civil
conspiracyto [sic] pursuanto § 1983.”(Dkt. No. 12atp. 6.)

The New JerseyTort Claims Act barsliability for public entitiesand public employees
exceptin limited circumstancesN.J.S.A. 59:1-1et seq Under theAct, a claimantmustservea
notice oftort claim againsta publicentity within ninety (90)daysof accrualof acauseof action.
N.J.S.A. 59:8-81If aclaimantfails to do so, hes “foreverbarred from recoveringagainsta public
entity,” absenta showing okxceptionaktircumstancedN.J.S.A. 59:83(a).

A plaintiff is barredfrom assertingacivil conspiracyclaim against a publientity or public
employeewhere,ashere,theyfail to complywith the notice provisionsf the New JerseyTort

ClaimsAct. LaPostav. Borough of Roselan@B09Fed. App’x 598, 603(3d Cir. 2009); County

2 In additionto this proceduralchallenge Defendantsarguethat, substantivelyPlaintiffs have

failed to stateaclaim for civil conspiracy insofaasthe unddying wrong (Cherry’stermination)

hasnotyetoccurredandbecaus€hief CaputcandAnderson cannot conspingth theiremployer,

the Borough, andn all eventswereactingwithin the scope atheiremployment(Dkt. No. 11-1

at81Vv (A) —(C).) BecawsePlaintiffs’ civil conspiracyclaimis procedurallybarred,asdiscussed
below, the Courheednotaddressheseadditional ground$or dismissal.

10



ConcreteCorp.v. Town of Roxbuny42 F.3d 159, 178d Cir. 2006);Calabriav. StateOperated
SchoolDist. For City of Paterson2008WL 3925174(D.N.J.Aug. 6, 2008).

TheThird Circuit hasexpresslyrejectedtheargumentadvancedy Plaintiffs: “that to the
extenttheir civil conspiracyclaimis predicatecon federalandstateconstitutional violations, the
NJTCA doesnot apply.” CountyConcreteCorp., 442 F.3dat 174-75 (“hold[ing]thatappellants
werenotexemptfrom the NJTCA notice requirement®r their civil conspiracyclaim”). In doing
so, theThird Circuit explainedthat ““[u]nlike a claimunder 42 U.S.C. § 1985 . . . a conspirecy
notactuallyanelemeniof a § 198 laim’ and“that astatetort law civil conspiracyclaimis [not]
convertedinto afederalclaim or astateconstitutionaltort merelybecauset is predicatedupon
violations of thefederal and state constitutions.”ld. at 174 (quotingPBA Local No. 38v.
WoodbridgePolice Dep’t, 832F. Supp. 808, 832 n.2®.N.J.1993)(citing Pfannstielv. City of
Marion, 918 F.2d 1178, 118Bth Cir. 1990))).Like theappellantsn CountyConcrete Plaintiffs
here “point to no authorityestablishingthat the NJTCA does not applyto a statelaw civil
conspiracyclaim.” Id.

Becauselaintiffsfailedto serveDefendantsvith a notice otort claim,andnoexceptional
circumstance®xist for their failure to do so,Defendants’Motion to Dismiss CountIV with
prejudiceis GRANTED.

E. COUNT V: VIOLATION OF FAIR LABOR STANDARDSACT, 29 U.S.C. § 207

Cherry allegesthe Boroughand Chief Caputoviolated the Fair Labor StandardsAct
(“FLSA") by failing to “provide overtime paymentdor all work time that Plaintiff spent taking
careof his policeK9 beyond theime of hisregularshift.” (Dkt. No. 3 atp. 12,1126-33.)Cherry
seeks‘proper compensatiofrom May 2008to the retirementof theK9 in Decembe2015.” (d.

aty 33.)

11



Defendantsimovefor partialdismissabf CountV, arguingthat(a) Plaintiffs’ claimsunder
the FLSA that accruedprior to January27, 2014are barredby the FLSA'’s two-year statuteof
limitations,and(b) sinceCherrywassuspended oRebruary, 2014, heannotrecoverfor unpaid
overtimefrom thatdateto thepresent(Dkt. No. 11-1 atpp. 17-18.)

The FLSA provides,n pertinentpart,thata causeof actionfor overtimewages:

may be commencedvithin two yearsafter the causeof actionaccrued,and
everysuchactionshall be foreverbarredunlesscommencedvithin two years
after the causeof actionaccruedgxceptthat a causeof actionarisingout of a

willful violationmaybecommenceavithin threeyearsafterthecauseof action
accrued.

29 U.S.C. § 255(a).

PlaintiffsarguetheFLSA’s threeyearstatuteof limitationsshould applypecauséPlaintiff
is claiming that he wasretaliatedagainst . . . [andhssertghat the conduct oDefendantsvas
egregiousandwillful.” (Dkt. No. 12 at p. 8.) Additionally, or alternatively,Plaintiffs assertthe
doctrine of equitabléolling appliesto savetheirclaims (Id. atp. 9.)

Initially, the CourtrejectsPlaintiffs’ equitabletolling argument.As Plaintiffs correctly
note,“the equitabletolling doctrineappliesin threeprincipalsituationsin this circuit.” (Dkt. No.
12 at p. 9(citing Henchyv. City of Abseon, 148F. Supp. 2d 435, 43@.N.J.2001) (additional
citationsomitted).)Equitabletolling appliesf (1) “the defendanhasactivelymisledtheplaintiff,”
(2) “the plaintiff has‘in someextraordinaryway’ beenpreventedrom assertingis rights,” or(3)
“the plaintiff hastimely assertedis rights mistakenlyin thewrongforum.” Henchy 148F. Supp.
2d.at438(citing Miller v. BeneficialMgt. Corp, 977 F.2d 834, 848dCir. 1992)).Noneof these
situationsarepresenhereandboththe AmendedComplaintandPlaintiffs’ oppositionpapersare
silentasto how orwhy equitabletolling should apply.

The AmendedComplaintalsomakesclearthatCherrycannotrecoverfor allegedlyunpaid

overtimefor the period ofime hewasnotactuallyworkingfor the Boroughi.e., February, 2014

12



to thepresentSimilarly, applyingeitherthetwo or threeyearstatuteof limitations, Plaintiffs are
barredfrom recovering unpaidvertimeprior to, at least,January27, 2013(threeyearsfrom the
dateof filing). At this earlystageandbasedontherecordbeforethe Court, howevert would be
prematureo determinewhich limitations periodto apply. TheAmendedComplaintallegesthat
Defendantsftailure “to pay [overtime] compensatioms a knowing,willful, recklessviolation of
the FLSA.” (Dkt. No. 3 at p. 12, 1 30.)While this allegationalonewould be insufficientto
withstand a motion to dismiss,the AmendedComplaintallegesa patternof willful conduct,
beginningin 2011, stemmingfrom Cherry’s complaintsrelating to his dutiesasa K9 Handler.
Although generallydirectedtowardsDefendantsiallegedharassmenand suspension o€herry,
drawing all inferencesin the light most favorableo Plaintiffs, it is more than plausiblethat
Defendantswillful conduct &o includedtheir allegedfailure to payovertime.

Accordingly, DefendantsMotion to Dismissall claimsunder theFLSA accruingprior to
January27, 2013andafter February4, 2014is GRANTED, andDefendantsMotion to Dismiss
all claimsaccruingprior to January27, 2014is DENIED, without prejudice.

F. COUNT VI: VIOLATION OF 42 U.S.C. § 1983

Cherryallegeshewasretaliatedagainsfor “exercisinghis First AmendmenRightsto Free

Speechwhen he advisedhis superiorghat the conduct oDefendantsjn denying[Cherry] the

ability to completein-servicetrainingwasin violation of law, regulations, and/or public policy.

(Dkt. No. 3 at 13, 1135-37.)Cherryfurther alleges‘[tlhe speechatissuewas of publicconcern

becausd dealtdirectlywith publicsafety”’andhis“interestin exercisinghis freespeectio further

public safetyoverwhelmingly outweighednyinterestof Defendants.”Ifl. at 1136, 38.)
Defendantsargue Plaintiffs’ Amended Complaint fails to state a claim for First

Amendmentetaliaton becauséthe reductionof [Cherry’s] in-servicehours][is] not amatterof

13



public concern, [and] the [Amended] Compldmits to link his speecho anyretaliatoryaction.”
(Dkt. No. 11-1atp. 13.)

“To statea First Amendmentetaliationclaim, a phintiff mustallegetwo things:(1) that
the activity in questionis protectedby the First Amendmentand (2) that theprotectedactivity
wasa substantialactorin theallegedretaliatoryaction.”Hill v. Borough of Kutztowm55 F.3d
225, 241(3d Cir. 2006)(citing PhyllisHill v. City of Scranton411 F.3d 118, 12&d Cir. 2005)).
“The first factoris a question ofaw; thesecondactoris a question ofact.” Id. (citing Curingav.
City of Clairton, 357 F.3d 305, 31(Bd Cir. 2004)).

“A publicempbyee’sstatements protectedactivity when(1) in makingit, theemployee
spokeasacitizen, (2) the statementnvolved amatterof publicconcern,and(3) the government
employerdid not haveéan adequatgustification for treatingthe employeedifferertly from any
othermemberof thegeneralpublic’ asaresultof thestatemenhemade.”Hill, 455 F.3dat 241-
42 (citing Garcettiv. Ceballos 547U.S. 410 (2006)) A public employeedoes nospeakas a
citizen’ whenhemakesa statementpursuantto [his] official duties.” Id.

“The first requirementhatthe publicemployeespeakasa citizen helpsto ensurehatthe
First Amendmentdoes not ‘empower [public employees]to constitutionalizethe employee
grievance.””’Rogosichv. Twp. ofwW. Milford Mun. Utilities Auth, Civ. CaseNo. 12—2916(FSH),
2013WL 4047649at*3 (D.N.J.Aug. 9, 2013) (quotingsarcetti 547U.S.at 420. Thus,when
puldic employeesspeak“pursuantto their official duties,”their speechdoes notreceiveFirst
Amendment protectiofrom “employer discipline.” Garcetti 547 U.S. at 421. Courts consider
two significantfactorswhendeterminingwhether a publiemployeéhasactedasa privatecitizen:
(1) whetherthe employeeexpressedher views inside theworkplace,and (2) whether hespeech

concernedhe subjectnatterof heremploymentld. at 420-21.
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The AmendedComplaintfails to allegefacts showingthat Cherryengagd in protected
activity becausdewasretaliatedagainstfor speechhemadeasa privatecitizenabout anatterof
public concern.The AmendedComplaintallegesCherry“objectedto Defendantsdecisionwith
regardto the [reduction of monthlyin-service$ by “voic[ing] his concernabout then-service
training to his supervisors, including tr@hief, Michael Caputo.”(Dkt. No. 3, 1 17-19.) Aair
reading of the Amended Complaint suggestsCherry made the statementsat issue to his
supervisor(sht his plae of employmentin connectionwith his work-relatedduties, notas a
privatecitizen.

EvenassumingCherryengagedn anyprotectedactivity, the Courineverthelesfindsthat
Plaintiffs havefailed to allegefactsraising an inferenceof a causalconnetion betweensuch
activity andtheallegedretaliation.

To establisitherequisitecausalkconnection glaintiff usually must proveither
(1) anunusually suggestiviemporalproximity betweenthe protectedactivity
andtheallegedlyretaliatoryaction,or (2) apatternof antagonism coupledgith
timing to establisha causallink. In theabsencef that proof theplaintiff must
showthatfrom the evidencgleanedrom therecordasa whole therier of the
fact shouldinfer causation.
LaurenW.exrel. JeanW.v. DeFlaminis 480 F.3d 259, 26{Bd Cir. 2007)(internalcitationsand
marksomitted).

As the Third Circuit hasexplained,for temporalproximity to be probative otausation,
the timing of the retaliatory action must be ‘unusuallysuggestive’of retaliatory motive.”
Hammond,. City of WilkesBarre, 628F. App’x 806, 8083d Cir. 2015) (quotingrhomas/. Town
of Hammonton351F. 3d 108, 1143d Cir. 2003)).In Hammond the Appellant’sfirst alleged
protectedactivity (the filing of alawsuit aganst theCity) occurredin 2009, but thecriminal

investigationandemploymenthearingagainsthim did notoccuruntil nearly four yearslater, in

2013. Id. The Third Circuit foundtemporalproximity lackingbecausé[t]his is simply too great
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a passagef timeto concludehattheseactionswvereorderedn retaliationfor Appellant’s decision
to file hisfirst lawsuit.Id. (citing Hammonton351F. 3dat 114 (concludingin part,thatbecause
threeweekshadpassedetweena complainbeingfiled andateminationletterbeingissued, the
“chronology ofeventsdoesnot provide substantial suppdot [the plaintiff's] position”)).

Here, Cherry’s alleged protectedactivity began“in 2011.” (Dkt. No. 3, at 1 16, 18
(“Beginningin 2011, Defendants prohibitdlaintiff from completingcertainin-servicetraining
sessions. . . Plaintiff objectedto Defendantsdecisionwith regardto thein-services.”)But the
first specificact of retaliationallegedin the AmendedComplaintoccurred|ijn Octoberof 2013,
... [when] DefendantMichael CaputoallegedthatPlaintiff wasinvolvedin hackinghis emails.”
(Id. at§ 25.)TheotherallegedlyretaliatoryactsunderlyingPlaintiffs’ First Amendmentetaliation
claim all occurredevenlater. (Id. atp. 13, § 31“As a drectresultof exercisinghis free speech,
Plaintiff was subjectedto adverseemploymentaction and retaliation, specifically constant
demeaningand harassingconductby his superiors,embellishedscrutiny of work performedin
goodfaith, falseinvestigationsand prematuredeterminationof the K9 deploymenton January
29, 2014.”).)The passage dime — atleasttwo years—is simply too greatto concludethatthese
actionswereorderedn retaliationfor Cherryhaving“voiced his concern.”

Becausdhe Court find<Cherry’sallegedcomplaintsegardingthe reduction oin-service
trainingwere not madeasa privatecitizen about amatterof public concernandPlaintiffs have
failed to establishthe requisite causalconnectionbetweenthosecommentsand the allegedly
retaliatory action, Defendants’ Motionto Dismiss Count VI of the Amended Complaintis

GRANTED.
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G. CouNT VII: PER QUOD

CountVIl assertsa perquodclaim on behalfof Cherry’swife, plaintiff Michele Cherry,
claiming she“has beenandwill continueto be deprived of his love, companionshgffection,
society, consortium,comfort, marital relations,services,[and] support”as a result of Cherry’s
“injuries andlosses, requiringher “to providespecialservicesandcareto him.” (Dkt. No. 3 at
14, 1 41.)

DefendantsaarguePlaintiffs’ per quodclaim must bedismissedecauset is procedurally
and substantivelydefective.Procedurally,Defendantspoint to Plaintiffs’ failure to serveTort
ClaimsNoticesprior to commencinghis action. SubstantivelyDefendantsarguethe Amended
Complaintlacksany claim by Cherrywhich could support a derivative spous&im. Plaintiffs’
oppositionmakesnoeffort to addressheir failure to serveaNotice of Tort Claimasa prerequisite
for assertingaperquodclaim. (Dkt. No. 12at pp. 10-11.) Instead, they argDefendantsbreach
of contracthas causedCherry to “suffer[] both severeeconomicdamagesas well as severe
emotionaldistress, giving riseto a viable per quodlaim. (Id.)

Asdiscusse@bove ¢eediscussion of CounV, suprg, under theNew Jerseyrort Claims
Act, aclaimantwho fails to servea notice oftort claim againsta publicentity within ninety(90)
daysof accrualof acauseof actionis “forever barredfrom recoveringagainst a pulz entity,”
absentexceptionalcircumstancesN.J.S.A. 59:1-1This prohibition appliesequallyto a spouse
assertinga per quocatlaim. SeeMadejv. Doe, 194N.J. Super. 580, 58@Ch. Div. 1984).Because
Plaintiffs failed to servea noticeof tort claim, the Courtneednot addresshe merits of their per

quodclaim® andDefendants’ Motionio DismissCountVIl with prejudiceis GRANTED.

3 Evenif the Courtwereto addresshe merits of Plaintiffs’ per quodclaim, it would fail, asa
matterof law, becausehe AmendedComplaintdoesnot asserany claim which could support a
derivativeper quodclaim. SeeMurphyv. Hous. Auth. & UrbarRedevelopmemgencyof City of
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H. CouNT VIII: VioLATION OF 42 U.S.C. § 1983

CherryallegestheBorough“permitted,encouragedplerated anddeliberatelyacquiesced
to an official pattern,practice, and/or custom ofts supervising policeofficers, particularly
DefendantaputcandAndersonin violating the krst Amendmentightsof subordinatefficers
in unlawfully retaliatingagainstthe subordinatefficer whentheofficer spoke out about matter
of public concern.”Dkt. No. 3at 15,  49.Cherrypointsto two (2) separatéawsuitsthe Borough
is and/orwas defendingwhich raise similar allegationsagainst Defendantas evidence of the
Borough'’s alleged deliberateindifference to “the abusive and unlawful culture within the
TuckertonPoliceDepartmenasaresultof the conduct of Defendan@aputoandAnderson.” (d.
at16,9151-54.)Cherryfurtheralleges‘Defendantsleliberatelyandunlawfully failed to properly
notify [him] of the[city council] meeting. . .[a]s aresultof the [Borough’s] unlawfupolicies,
customs, and/quractices. . . .” (d. at [ 56-57.)

“Local governing bodies ..canbesueddirectly under § 1983or monetarydeclaratoy,
or injunctive relief where ... the action that is allegedto be unconstitutionalmplementsor
executes policystatementordinance, regulation, alecisionofficially adoptedandpromulgated
by that body’sofficers.” Monell v. Dep’t of SocialServs.of City of NewYork 436U.S. 658, 690
(1978).“Moreover, although the touchstone of the § 12®83onagainsta government bodg an
allegation that official policy is responsible for a deprivation of righfgotected by the

ConstitutionJocal governmentdjke everyother § 1983 ‘personby theverytermsof thestatute,

Atlantic City, 32 F. Supp. 2d 753, 769-7(D.N.J. 1999) (dismissingSection1983 claim and,
necessarilya derivativegperquodclaim),aff'd 208 F.3d 20§3d Cir. 2000);Armstrongv. Sherman
Civ. No. 09-716, 2010VL 2483911 ,at *5 (D.N.J. June 4, 2010}dismissingper quod claim
brought under th&lew Jerse\Civil RightsAct); Murphyv. Implicito, 392N.J. Super. 245, 269-
70 (App. Div. 2007) (holdingper quod claims are only permissiblefor contactclaim where
personal injuryresultsfrom abreachof contract).
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maybesuedfor constitutional deprivationgsited pursuanto governmental ‘custongéventhough
such custom has not receivedformal approval throughthe body's official decisionmaking
channels.”ld. at 690-91.In orderto recoverunder 8 1983 against the Boroughaintiffs must
showthatanofficial policy or practiceof the Boroughresultedin anunconstitutional deprivation
of Cherry’srights.SeeéWilsonv. Healy, 63F. App’x 613, 6163d Cir. 2003).

Acceptingastrueall factualallegationsn thePlaintiffs’ AmendedComplaintanddrawing
all inferencedn the factsallegedin the light most favorabldgo them,the Court findsPlaintiffs
havefailed to statea viableMonell claim. Initially, the AmendedComplaintfails to identify a
recognizabldederalright of which Cherryhasbeendeprived. §eediscussion of Counts Il and
VI, supra) Evenif it did, the AmendedComplaintlackseventhe basicallegationthat Cherry’'s
allegeddeprivationwastheresultof anyspecific“policy” or “custom” of the Borough.

A “policy” is made“when a decision maker possess[ingfinal authority to establish
municipal policywith respecto theactionissuesa final proclamation, policy oedict.” Katesv.
BridgetonPolice Dep't, Civ. A. No. 10-6386RMB), 2011WL 6720497(D.N.J.Dec.21, 2011)
(quotingKneippv. Tedder 95 F.3d 1199, 1212 (3dir. 1996)).Similarly, a“custom” is an act
“that hasnotbeenformally approvedy anappropriatalecisionmaker,”butis “so widespreads
to have thdorce of law.” Kates Civ. A. No. 10-6386RMB), 2011WL 6720497 at*6 (quoting
Bd. of Cty. Comm’rsof Bryan Cty., Oklahomav. Brown 520U.S.397, 404 (1997)).

Here,Plaintiffs fail to identify anyspecificpolicy of the Borough -enactedproposed, or
otherwise -thatwasresponsibldor Cherry’sallegedconstitutional deprivationd.he Amended
Complaint does notllege either of the individual defendantsere “final decisionmakers”
themselvesnorthateitherwasactingpursuanto any*“final proclamationpolicy oredict” issued

by suchan individual or bodyPlaintiffs’ referencdo the“two otherlawsuts” fails to establish,
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let aloneidentify, any policy or customthat resultedin a deprivation ofCherry’s constitutional
rights. Two isolatedlawsuits? without more, fails to suggest the Defendants’ condugs “so
widespreadisto havetheforce of law.”

Plaintiffs havefailed to showthatan official policy or practiceof the Borouglresultedn
an unconstitutional deprivation o€herry’s rights and,accordingly, Defendants’Motion to
DismissCountVIIl of the AmendedComplaintis GRANTED.

l. COUNT I X: VIoLATION OF N.J.S.A. 10:6-2

Cherryallegeshewassubjectedo a “continuing course diarassingadverseetaliation”
for voicing his concernsabout histraining to his supervisorghat intensified when he “was
wrongfully accusedy DefendantCaputo othackinghisemails.”(Dkt. No. 3at 17, 1159-60.)

Count IX of the Amended Complaint appearsto mimic, in sum and substancethe
allegationssetforth in CountVI (underSection1983)andfails for thesamereasons:Freespeech
claims under theNew Jergy Constitutionare interpretedconsistentlywith free speechclaims
under theFirst Amendment.”Grohs v. Holmes Civ. No. 13-7870(KM)(MAH) , 2014 WL
4896834 at*13 (D.N.J.Sept.30, 2014) (quotingsomez. Town ofW.NewYork Civ. No. 2:13—
689(WJM), 2013WL 5937415at*4 (D.N.J.Nov. 4, 2013))As the Courhasalreadydetermined
Cherry’'s allegedcomplaintsregardingthe reductionof in-servicetraining were not madeas a
private citizen about amatterof concernand Plaintiffs failed to establishany causalconnection
betweerthosecomplaintsandtheallegedlyretaliatoryactions(seediscussion of Countl, supra),

DefendantsMotion to DismissCountlX of the AmendedComplaintis GRANTED.

4 Notably, oneof the lawsuitswas filed in January2016, nearly two-yeas after Cherry was
suspeded SeeSanzariv. Borough ofTuckerton DocketNo. OCN-L-69-16.
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V. CONCLUSION

Forthereasonsetforth above Defendant’dMotion to Dismissis GRANTED in partand
DENIED in part.Countd, I, 1V, VI —IX, andall claimsin Count Vthataccruedoriorto January
27, 2013andafterFebruary4, 2014areDISM I SSED. An appropriaterderwill follow.
Date: October 17, 2016 /s Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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