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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

JUSTINM. CHERRY andMICHELE
CHERRY

Plaintiffs,

Civil Action No. 16-0505BRM-DEA

BOROUGHOF TUCKERTON,CHIEF OF :
POLICEMICHAEL CAPUTO,SGT. :
CHRISTOPHERANDERSON,JOHN : OPINION
DOES1-15(fictitious names)jointly, :

severally,andin thealternative,

Defendants.

MARTINOTTI, DISTRICT JUDGE

Before this Courtis a Motion for Partial Reconsideratioriiled by Plaintiffs Justin M.
Cherry (“Cherry”) and Michele Cherry (together, the “Plaintiffs”) (Dkt. No. 20), seeking
reconsideratiorof the Court’s October17, 2016 Opiniorand Order (Dkt. Nos. 18, 19),which
grantedin partanddeniedin partamotionto dismissPlaintiffs’ AmendedComplaint(Dkt. No.
11). DefendantsBorough of TuckertonChief of Police Michael Caputo,and Sgt. Christopler
Anderson(collectively, the “Defendants”)opposePlaintiffs’ motion (Dkt. No. 22.) Pursuanto
Fed.R. Civ. P.78, nooralargumentvasheard.For thereasonsetforth herein,Plaintiffs’ motion

is DENIED.
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l. BACKGROUND

The underlyingfactsaresetforth atlengthin the Court’'sOctoberl7, 2016 OpiniorfDkt.

No. 18),from which Plaintiffs seekreconsideration. In thaterestof judicial economy, the Court
refersthe patiesto that Opinionfor afull recitationof thefactualbackground othis dispute.

. LEGAL STANDARD

While not expressly authorideby the Fe@ral Rules of Civil Procedure, motions for
reconsideration are proper pursuant to this Distriotisal Civil Rule 7.1(i) SeeDunn v. Reed
Group, Inc.,Civ. No. 081632, 2010 WL 174861, at *1 (D.N.J. Jan 13, 20T0e comments to
that Rule make clear olwever,that “reconsideration is an extraordinary remedy that is granted
‘very sparingly.” L. Civ. R. 7.1(i) cmt. 6(d) (quotingrackett v. AshcrofiCiv. No. 033988, 2003
WL 22303078, *2 (D.N.J. Oct. 7, 2003) (Martini, J9ge alsd.angan Enyg & Envtl. Servs., Inc.

v. Greenwich Ins. CoCiv. No. 0742983, 2008 WL 4330048, at *1 (D.N.J. Sept. 17, 2008)
(explaining that amotion for reconsleration under Rule 7.1(i)as “‘an extremely limited
procedural vehicle,” and requests pursuant to th[is] rule[ ] are to be granteddbpar) (citation
omitted); Fellenz v. Lombard Investment CqrplO0 F. Supp.2d 681, 683 (D.N.J. 2005)
(Thompson, J.).

A motion for reconsideration “may not be used tditrgate old matters, nor to raise
arguments or present evidence that could have been raised prior to the entry of judgment.”
Schoenfeld Asset Mgmt., LLC v. Cendant Cdrfl F.Supp.2d 349, 352 (D.N.J. 2001) (Walls,
J.).InsteadLocal Civil Rule 7.1(i) directs a party seeking reconsideration to fileeh ‘tsetting

forth concisely the matter or controlling decisions which the party believesdbe dr Magistrate



Judge has overlooked.” L. Civ. R.1(i)}; see also Bowers v. NaCollegiate Athletic Ass, 130
F. Supp. 2d 610, 612 (D.N.J. 2001) (“The word ‘overlooked’ is the operative term in the Rule.”)
To prevail on a motion for reconsideration, the moving party must show at least one of the
following grounds: “(1) an intervening change in the controlling law; (2) the avayabilnew
evidence that was not available when the court [made its initial decision]; be (3¢¢d to correct
a clear error of law or fact or to prevent manifest injustibtax s Seafood Café v. Quinterds6
F.3d 669, 677 (3d Cirl999);see alsaN. River Ins. Co. v. CIGNA Reinsurance, (&2 F.3d
1194, 1218 (3d Cir. 1995) (internal quotations omitted). A court commits clear error of law “onl
if the record cannot support the findings that led to the rulihB3 Brokerage Servs. v. Penson
Fin. Servs., Ing.No. 094590, 2010 WL 3257992, at *6 (D.N.J. Aug. P®10) €iting United
States v. Grapeb49 F.3d 591, 60304 (3d Cir. 2008) “Thus, a party must..demonstrate that
(1) the holdings on which it bases its request were without support in the recojdyoul@result
in ‘manifest injusticé if not addressed.1d. Moreover, when the assertion is that the Court
overlooked something, the Court must have overlooked some digpdactual or legal matter
that was presented to 8eel. Civ. R. 7.1().
In short, “[m]ere ‘disagreement with the Cotist decision’ does not suffice ABS
Brokerage Servs2010 WL 3257992, at *qquotingP. Schoenfeld161 F.Supp.2d at 353, see
also Unhited States v. Compaction Sys. Cor®8 F. Supp.2d 339, 345 (D.N.J1999) (Mere
disagreement with a coustdecision normally should be raised through the appellate process and

is inappropriate on a motion for [reconsideratign]Florham Park Chevron, Incv. Chevron

! Local Civil Rule 7.1(d)further providesthat“[n]o reply papersshall befiled, unlesspermited
by the Courtrelatingto . . . [Motionsfor] ReconsideratiomnderL. Civ. R. 7.1(i).” Despitethis
clearmandatePlaintiffs purportedo file aReplyto Deferdants’ Oppositioro Plaintiffs’ Motion
for Reconsideratior{Dkt. No. 23) withoutfirst seekingor obtaining theCourt’s permission.
Thereforethe Courtwill not consider the argumentgsedin Plaintiffs’ reply papers.



U.S.A., Inc.680 F.Supp. 159, 163 (D.N.1988); Schiano v. MBNA CorpCiv. No. 05-1771,
2006 WL 3831225, at *2 (D.N.J. Dec. 28, 2006) (“Mere disagreement with the Court will not
suffice to show that the Court overlooked relevant facts draiting law, ... and should be dealt
with through the normal appellate process?). (citations omitted).

[11.  DECISION

In their Motion for ReconsideratiorRlaintiffs askthe Courtto reconsideiits decisionto
partially grantDefendantsimotionto dismiss.However,Plaintiffs ignore both thelegal standard
governing motiondor reconsideratiorand the basisof the Court’s prior ruling. For example,
Plaintiffs do not suggeghattherehasbeenany interveningchangein the controllingaw or that
thereis any new, previously unavailablevidence.lnstead,Plaintiffs raise new argumentsnot
previously raisedin oppositionto Defendants’Motion to Dismiss or ped in their Amended
Complaint.None oftheseargumentsare properon a motion for reconsiderationSeeL. Civ. R.
7.1(i). Plaintiffs contend, however, the Courtay have overlookedspecific allegationsin the
AmendedComplaintthatwouldsavePlaintiffs’ claimsandreconsideratiors necessaryo prevent
“manifest injustice” The Court will addressPlaintiffs’ challengesto each causeof action
dismissedn its prior Opinion.

In its prior Opinion, the CoudismissedCounts I andl of Plaintiffs’ AmendedComplaint,
assertingviolations of 42 U.S.C. 819&hdN.J.S.A.10:6-2,respectivelyRelying in part,on the
United StatesSupremeCourt’sholdingin Gilbert v. Homar, 520U.S.924 (1997), the Court found
Plaintiffs “failed to allegethefirst elementof a § 1983%laim; i.e., that Cherryhasbesndeprived
of afederalright” and,accordingly,dismissedCountl. (Dkt. No. 18 at 6-7.) Becauséthe Court
interpret[ed]Counts | andl to be analogousclaims under theUnited Statesand New Jersey

constitutions, respectively,” the Courtalso dismissedCount Il “because‘[t]his district has



repeatedlynterpretedNJCRAanalogouslyo § 1983.” (d. at 7 (quotingPettitv. NewJersey 2011
WL 1325614,at *3 (D.N.J. Mar. 30, 2011).)Plaintiffs urge the Courtto “reconsiderit’s [sic]
positionwith regardto Counts landll of the Amende€omplaint”on the ground&hat the Court
overlooked theallegationsof ‘investigatingPlaintiff underfalse pretensesandfirst ‘alleging a
violation of anadministrativevehicle pursuit policy.” (Dkt. No. 20-1at 3.)

Theterm “overlooked”in L. Civ. R. 7.1(i) “has beenconsistentlyinterpretedasreferring
only to factsandlegalargumentshatmighthavereasonablyesultedn adifferentconclusiorhad
they beenconsideed.” Summerfieldv. Equifax 264 F.R.D. 133, 14%D.N.J. 2009); seealso
Schiang 2016WL 5340508at*1 (“[W]hen theassertions thatthe Court overlooked something,
the Court must have overlooked some disposfactualor legalmatterthatwaspresentedo it.”)
(citing L. Civ.R. 7.1(i)).Here,the Court did not overlook trelegationf “investigatingPlaintiff
underfalse pretenses’r alleged“violation of an administrativevehicle pursuit policy’because
thoseclaimswere presentedn the Amenda Complaintandarguedin Plaintiffs’ oppositionto
Defendants'motion to dismiss.HackensaclRiverkeeper|nc. v. DelawareOstegoCorp, 2007
WL 1749963at*2 (D.N.J.June 15, 200denyingmotionfor reconsideration, notirtgghe Court
[did not] overlookPlaintiffs’ claims. . .andtherelevantallegationsn their AmendedComplaint”
because‘those claims were presentedin the Amended Complaintand arguedin Plaintiffs’
oppositionto Defendants’motion to dismiss”). Indeed, the Courtspecifically quaed these
allegationdn its prior Opinion(Dkt. No. 18 at 5) beforeexplainingthat,becaus&€herry hasbeen
chargedwith afelony, he wasneitherentitledto noticeanda hearingprior to his suspensiorid.
at 7 (citing Gilbert, 520U.S. at 933-34;Biliski, 574 F.3dat 223)) norableto rebut thestatutory
basis for Defendants’actions. Id. (citing N.J.S.A. 40A:14-149.1)) KEen if the Courthad

overlookedheseallegationgwhichit did not),it would not haveesultedn adifferentconclusion



becauseheCourt’'sholdingwasbasednPlaintiffs’ “fail[ure] to allegethefirst elementf a 81983
claim; i.e. that Cherry hasbeendeprivedof afederalright.” (Id. at 6.) Plaintiffs’ Motion for
Reconsideratioasto Counts landll is, therefore DENIED.

Next, Plaintiffs contend‘'reconsiderations warrantedfor CountlV to correctanerror of
law.” (Dkt. No. 20-1at 3.) In CountlV of their AmendedComplaint,“Plaintiffs asserted claim
for civil conspiracy.” [d.; seealso Dkt. No. 18 at 10.) “Because Plaintiffs failed to serve
Defendantsvith a notice oftort claim, andno exceptionakircumstancesxistfor their failure to
do so,” the CourtlismissedCountIV for failing to comply with the requirementsf the New
JerseyTort Claim Act, N.J.S.A. 59:1-1etseq (“NJTCA”). (Dkt. No. 18 at 11.) Plaintiffs argue
that reconsideratioms warrantedoecausé(iln the caseat hand,Plaintiffs bring the conspiracy
claim pursuanto § 1983 While thisis notdelineatedn theAmendedComplaint,Plaintiffsargued
this pointin oppositionto DefendantsMotion to Dismiss.”(Dkt. No. 20-1at 5.) This concession
is fatal to Plaintiffs’ requestfor reconsiderationPlainly, the Court could not haveonsidered
Count IV asa conspiracyclaim pursuantto 8 1983if it was not delineatedin the Amended
Complaintand‘[i]t is axiomaticthatthe complainmaynot beamendedby thebriefsin opposition
to a motion to dismiss.”Marks v. Struble 347 F. Supp. 2d 136, 148D.N.J. 2004) (quoting
Pennsylvanigexrel. Zimmermarv. PepsiColJnc., 836 F.2d 173, 18@3d Cir. 1988)).Plaintiffs’
attempt to recast their Amended Complaint on amotion for reconsiderationis equally
inappropriateln any event,evenif the CourthadtreatedCountlV asa 8 1983 conspiracyhat
causeof acion wouldstill besubjectto dismissaffor thesamereasonsasCounts landll because
“a § 1983 conspiracglaim is not actionablewithout an actualviolation of §1983.” Fioriglio v.
City of Atl. City, 996F. Supp. 379, 388D.N.J.1998),aff'd, 185 F.3d 861 (3€ir. 1999) (quoting

PBA Local No. 38v. WoodbridgePolice Dep't., 832 F.Supp. 808, 832 n.2B.N.J. 1993)).See



also Damianov. Scranton SchDist., 135F. Supp. 3d 255, 282M.D. Pa. 2015) (dismissing
plaintiffs § 1983 conspiracglaim “since plaintiff hasfailed to statea cognizable duprocess
claim”); Rosembert,. Borough ofEast Lansdowng 14 F. Supp. 3d 631, 64{E.D. Pa. 2014)
(holdingthat,to statea 8 1983 conspiraajfaim, plaintiff mustestablishin part,“a deprivation of
civil rights in furtheranceof the conspiracpy a partyto the conspiracy”)Therefore Plaintiffs’

Motion for Reconsideratioasto CountlV is DENIED.

Count VIl of Plaintiffs’ AmendedComplaintassertedviolations of 42 U.S.C. § 1983,
pursuanto theUnited Staes SupremeCourt’s holdingin Monellv. Dep’t of SocialServs.of City
of New York 436 U.S. 658 (1978).The Court dismissedCountVIIlI for two (2) independent
reasonsFirst, the Court foundthe AmendedComplaintfails to identify a recognizabldederal
right of which Cherry hasbeendeprived.”(Dkt. No. 18 at 19.) Second, the Court fouridat
“Plaintiffs fail[e]d to identify anyspecificpolicy of the Borough -enactedproposed, or otherwise
— thatwasresponsibldor Cherry’sallegedconstitutionaldeprivations.” [d.) In their Motion for
Reconsideration Plaintiffs suggest the “Courtmay have overlooked paragraphs 48-57 of
Plaintiffs Complaint”whenrenderingts prior Opinion.(Dkt. No. 20-1at6.) The Courtdisagrees
anddirectsPlaintiffs to page 18 of th&€ourt’s prior Opinion, whereinthose paragraphs of the
AmendedComplaintarequotedverbatimandat length.(Dkt. No. 18at 18.) Evenif the Courthad
overlookedheseallegationg(it did not),andthey could somehow beadasidentifying aspecific
policy of the Borough(they cannot),it would notchangethe result Assuming,for the sakeof
argument;Plaintiff absolutely diddentify specificpatterns/customasf Tuckerton Borough their
Monell claim wouldstill besubjectto dismissafor failing to establisithefirst elementof a 81983
claim. Thus,for the reasondiscussedbove Plaintiffs’ Motion for Reconsideratioasto Count

VIl is DENIED.



Finally, Plaintiffs tack on asingle sentenceat the end of their brief requesting“the
opportunityto amendthe Complaintand cure the deficiencies”identified in the Court’s prior
Opinion. (Dkt. No. 20-1 at 7.) Initially, Plaintiffs failed to requestthis relief in oppositionto
Defendants’motion to dismiss and, therefore,it cannotserve as a basis for the Court’s
reconsideation of its prior Opinion.Estateof Harrisonv. TrumpPlazaHotel & Casing 2015WL
3754996 at*2 (D.N.J.June 16, 2015)[N]ew argumentsannotserveasabasisfor the Court’s
reconsideratiorof its prior OpinionandOrder”); BAPU Corp v. ChoiceHotelsInt’l., 2010WL
3259799at *1 (D.N.J.Aug. 17, 2010) (efusingto “considerPlaintiffs’ . . .argumentbecauset
wasraisedfor thefirst timein thismotionfor reconsideration.”)ln anyevent,asinglesentencet
the conclusion oPlaintiffs’ brief requesting‘the opportunityto amendthe Complaintand cure
the deficiencies,"without more,is insufficientto justify suchrelief. SeeKanterv. Barella, 2005
WL 3088336,at *3 (D.N.J. Nov. 16, 2005)“Plaintiff offered nothingmorethanthe following
sentenceat the conclusion oher 41pagewritten opposition:'Plaintiff . . . respectfullyrequests
leaveto amendshould the Courtlismissthe Complainin whole orin part.” Withoutmore,that
statementdoes nojustify giving Plaintiff an opportunityto amendher complaint.’); Ramsgate
Court Townhomdéss’n.v. W. ChesterBorough 313 F.3d 157, 16@3d Cir. 2002)(“[Plaintiff's]
singlesentenceackingastatementor the ground$or amendmenanddanglingat theendof her
memorandum, did natse to the level of a motion for leaveto amend.”)(internal marks and
citationomitted); Sheltorv. Restaurant.cormc., 543F. App’x. 168, 169 (3cCir. 2013).Because
Plaintiffs failed to requesteaveto amendin oppositionto Defendants’'motion to dismiss,ard
have not showrany justificationto grantsuchrelief, Plaintiffs’ requestfor leaveto amendis

DENIED.



In sum,Plaintiffs areaskingthe Courto rethinkwhatit hasalreadythought througin its
prior Opinion. Plaintiffs alreadypresentedall of thdr substantive @umentsin oppositionto
Defendants’Motion to Dismiss. Here, Plaintiffs have failed to proffer any changein law,
unconsidereevidencepr persuasivargumenthatthe Courthascommitteda clearerrorof law
thatrequirescorrection.Plaintiffs merely dispute theCourt’s reasoningandultimate decisionto
dismisscertaincounts of théAmendedComplaint.Meredisagreementoweverjs not asufficient
basisfor reconsideration andgccordingly,Plaintiffs’ Motion for Remnsiderations DENIED.

V. CONCLUSION

For the reasonssetforth above,Plaintiffs’ Motion for ReconsideratioriDkt. No. 20) is
DENIED. An appropriate ordewill follow.

Date: December 1, 2016 /s Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE




