ROGERS v. PLUMSTED TOWNSHIP BOARD OF FIRE COMMISSIONERS FIRE DISTRICT NO. 1 et al

NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

DAVID R. ROGERS, JR.
Civil Action No. 16-00594BRM-DEA
Plaintiff,

V.
OPINION
PLUMSTED TOWNSHIP BOARD OF
FIRE COMMISSIONERS FIEISTRICT:
NO. 1 and NEW EGYPT FIRST AID AND
EMERGENCY SQUAD, INC.

Defendang,

MARTINOTTI , DISTRICT JUDGE

Before the Courtis PlumstedTownshipBoard of Fire Commissionerdg-ire District No. 1
(“District No. 1") and New Egypt First Aid and Emergency Squad, Inc.’s(collectively,
“Defendants”)Motion for SummaryJudgment(ECF No. 33.) Plaintiff David R. Rogerg“Rogers”)
opposes the Motion(ECF No. 45.) Havingreviewedthe parties’ submissiondiled in connection
with the motions and havindeclinedto hold oral argument, pursuatd FederalRule of Civil
Procedure&’8(b), for thereasonsetforth below, andor goodcauseshown,DefendantsMotion for
SummaryJudgmenis GRANTED in part asto Rogers’Americanwith DisabilitiesAct (“*ADA™)
claim andDENIED in part asMOOT asto Rogers’statelaw claims and theCourt REMANDS
thematterto the Superior Court dflew JerseyOceanCounty.

l. BACKGROUND

The Court has, through its best efforts, taken lingited facts stated herein from the
Complaint andegal memoranddo the extent the parties directed its attentiothémnand properly

cited to the record'In reviewing the summary judgment evidence, the Court has no duty to search
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the record for triable issues; rather, it need rely only on those portions of the ievydssttord to
which the nonmoving party directs its attentiofilley v. Allegheny Cty. JaiNo.09-299, 2010 WL
3522115, at *3 (W.D. Pa. Sept. 8, 2010); (citiagarino v. Brookfield Twprrs., 980 F.2d 399, 404
(6th Cir.1992);Ne.Nat | Ins. Co. v. Baltes 15 F.3d 660, 6653 (7th Cir.1994) gtating“judges are
not archaeologists. They need not@xate masses of papers in search of revealing tidbitenly
because the rules of procedure place the burden on the litigants, but also besauseed is
scarce.”).

Counsel for eaclparty submitted statements of material fact thatndt comply wih the
Local Civil Rule 56.1Seel. Civ. R. 56.1 (a)stating that “[o]n motions for summary judgment, the
movant shall furnish a statement which sets forth material facts as to whichdberad exist a
genuine issue, in separately numbered paragraphs citing to the affidavits and other document
submitted in support of the motion. . . . Each statement of material facts sha#erate document
(not part of a brief) and shall not contain legal argument or conclusions of Ref&ndants’ counsel
sulmitted within their moving brief a statement of facts wihly ten separately numbered
paragraphsmost of which describe only the procedural history of the loaideat the administrative
level and before this CourDefendants’ Statement of Facts do pobvide the Court with ra
appropriatenarrative of the underlying matter. (ECF No-3at 14.) Counsel for Rogetsiled to
submit a statement of facts, and insteselnvovea narrative of facts within its argument in the brief
many of which fail to ite to the record(SeeECF No. 45.) Consequently, it has been difficult for the
Court glean the facts at issue in this magspecially since no prior motions were ever filaad it
is not the Court’s duty to search the recordley, 2010 WL 3522115at *3. Nevertheless, the
following seems clear.

Rogers was an Emergency Medical Service (“EMS”) Caiwl firefighterfor District No. 1

in the Township of PlumstedCompl.(Ex. A to ECF No. 11) 1 8; Def.s’ Statement of Facts (ECF



No. 333) 1 1 ECFNo. 45 at 5 While performing his duties, he injured his shoulder, which led him
to seek medical attention, where a physician prescribed him opioid pasikisr A. to ECF No.
1-19 9 and ECF No. 45 at 5.) Rogers became addicted to the opioid medication. (ECF No. 45 at 5
and ECF No. 42 at 1215:25, 18:718).In November 2013, District No. 1 conducted a random drug
test, which Roger&iled due to his opioid intakd ECF No. 333 § 7 and ECF No. 45 at 7
December 2013, Rogers received a notice of suspension without pay from District No.ALt{E
ECF No. 31 1 15.)A Laudermilt hearing was conduct for the disciplinary charges against Rogers
and he remained suspended without pial.Y(17; ECF No. 33-12.)

On January 15, 2014, Rogers notifiedtilct No. 1 of his intent to file a Tortl&@m Notice
pursuant to N.J. Ann. Stat. § 59t8(ECF No. 3%.) He alleged District No. 1 had violated his rights
with respect to but not limited to: (1) the American with Disabilities Act (“ADA"); (2) the
Congientious Employee Protection Act; (3) the New Jerdeywv Against Discrimination
(“NJLAD"); (4) defamation; (5) negligent misrepresentation; (6) retaliatory discharge undiethe
Jersey WorkefsCompensation law; (7) retaliatory discharge under the Worker Health and Safety
Act; (8) invasion of privacy; (9) abuse of process; (10) intentional and negligeiatianfl of
emotional distress; (11) breach of employment contract; (12) breach of impliedfdydod faith
and fair dealing; and (13) tortious infierence with his contractual relations and prospective
economic advantageld() Sometimethereafter, he filed a charge with the Equal Employment
Opportunity CommissioffEEOC”). (ECF No. 32.) On March 4, 2015, Rogers was discharged as
EMS Chief andirefighter. (d.  20.) On September 21, 2015, Rogers received a Notice of Right to
Sue by the U.S. Department of Justice, Civil Rights Division, pursuant to Titlaé &QA stating:

Because you filed the above charge with the Equal
Employment Opportuty Commissionand more than 180 days have

lIn Cleveland Board of Education v. Lauderml70 U.S. 532 (1985)he Supreme Court held that
the discharging of a government employee without a “pretermination hearing” wasatewiof due
process, even if the employee wasvidedaccess t@a posttermination hearing and an appeals

process.
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elapsedsince the date the Commission assumed jurisdiction over the
charge, and no suit based thereon has been filed by this Department,
and because you through your attorney have specifically requested this
Notice, you are hereby notified that you have the right to institute a
civil action under Title 1 of the [ADA] against the abavamed
respondent.

If you choose to commence a civil action, such suit must be
filed in the appropriate Court within 90 days of yaaceipt of this
Notice.

(Ex. A to ECF No. 1-1 1 32 and ECF No. 33-9.)

On December 23, 2015, Roges New Jersey residennitiated this lawsuitagainst
Defendants, also all New Jersey entitieshe Superior Court of New Jersey, Ocean Cquailgging
thirteen causes of action: violations of the ADA, violations of the NJLAD, tiwla of the New
Jersey Workrs’ Compensatiohaw, intentional infliction of emotional distress, negligent infliction
of emotional distress, breach of contract, breacmplied duty of good faith and fair dealing, unjust
enrichment, defamation, tortious interference with contractual relatwag conspiracy, and
fictitious entity allegations(SeeEx. A to ECF No. 11.) On February 3, 2016, the matter was
removed to this Coutiased oriederal questiorsincethe first cause of actioasserta violation of
the ADA claim (ECF No. 1 T 2.) On January 29, 2018, Defendants filed a Motion for Summary
Judgment. (ECF No. 33.) Rogers opposes the Motion. (ECF No. 45.)

Il. LEGAL STANDARD

Summaryjudgmentis appropriatéif the pleadings, depositiorspswerdo interrogatories,
and admissions diile, togethemwith theaffidavits,if any,showthatthereis no genuinassueasto
anymaterialfact andthatthe movingpartyis enttledto a judgmentasamatterof law.” Fed.R. Civ.

P. 56(c). Afactual disputeis genuine onlyif thereis “a sufficient evidentiarybasison which a
reasonablgury couldfind for the nonrmoving party,” andt is materialonly if it hasthe ability to

“affectthe outcome of theuit under governindgaw.” Kaucherv. Cty. of Bucks 455 F.3d 418423

(3d Cir. 2006);seealso Andersorv. Liberty Lobby, Inc, 477U.S. 242,248 (1986). Disputesver



irrelevantor unnecessarfactswill not preclude a grant simmaryjudgment Anderson477U.S.
at 248.“In considering a motiofor summaryjudgment, adistrict court may not makecredibility
determination®r engagén any weighing of the evidence; instead, the non-mopanty’sevidence
‘is to bebelievedandall justifiableinferencesreto bedrawnin his favor.” Marinov. Indus.Crating
Co, 358F.3d 241, 247 (3dCir. 2004) (quotingAnderson 477 U.S. at 255)); seealso Matsushita
Elec. Indus.Co. v. ZenithRadio Corp. 475U.S.574, 587, (1986)Curleyv. Klem, 298 F.3d 271,
276-77 (3dCir. 2002).“Summaryjudgmentmay notbe granted . . if thereis adisagreemenbver
whatinferencesanbereasonablylrawnfrom thefactsevenif thefactsareundisputed.Nathanson
v. Med.Coll. of Pa,, 926 F.2d 1368, 138@rd Cir. 1991)(citing Gansv. Mundy, 762 F.2d 338, 340
(3dCir.), cert.denied474U.S.1010 (1985)){deal Dairy Farms,Inc.v. John Labatt]td., 90 F.3d
737, 744 (3cCir. 1996).

The party movingfor summaryjudgment hashe initial burden ofshowing thebasisfor its
motion. CelotexCorp.v. Catrett 477U.S.317, 323 (1986)f the movingpartybearsthe burden of
persuasiorat trial, summaryjudgmentis appropriateonly if the evidencdas not susceptibleto
different interpretationsor infererces by thetrier of fact. Hunt v. Cromartie 526 U.S. 541, 553
(1999).0Onthe other handif the burden opersuasiorattrial would be on the nonmovingarty,the
party moving for summaryjudgmentmay satisfy Rule 56’s burdenof production byeither (1)
“submit[ting] affirmative evidencahatnegatesnessentiablemeniwof the nonmoving party’slaim”
or (2) demonstratingthat the nonmovingparty’s evidenceis insufficientto establishan essential
elementof the nonmovingparty’s claim.” Celotex 477U.S. at 330 (Brennan, Jdissenting)Once
the movant adequately suppdtssmotion pursuartb Rule56(c),theburdenshiftsto thenonmoving
party to “go beyond the pleadingsnd by herown affidavits, or by the depositiongnswersto
interrogatoriesand admissions dile, designatespecificfactsshowingthatthereis a genuinéssue

for trial.” 1d. at 324;seealsoMatsushita475U.S.at 586;Ridgewoodd. of Ed.v. Stokley 172 F.3d



238, 252 (3cCir. 1999).In decidingthemeritsof a party’snotion for summaryudgment, the court’s
roleis notto evaluate the evidenesddecide theruth of thematter,butto determinewhetherthere
is a genuinassuefor trial. Anderson477U.S.at 249.Credibility determinationsrethe province of
thefactfinder. Big AppleBMW, Inc.v. BMW of N. Am.,Inc., 974 F.2d 1358, 1363 (3cir. 1992).

There can be “no genuine issue as to any material fact,” however, if a party fails “to make a
showing sufficient to establish the existence of an element essentialgartiyes case, and on which
that party will bear the burden of proof at triaCelotex 477 U.S. at 3223. “[A] complete failure
of proof concerning an essential element of the nonmoving party’s case negessdats all other
facts immaterial.’ld. at 323;Katz v. Aetna Cas. & Sur. C&72 F.2d 53, 55 (3d Cir. 1992).

[I. DECISION

A. ADA

Defendants’ argue their Motion must be granted as a matter of law because Rogeris filed th
action beyond the 90 days allotted to institute suit after receipt of a Right toefee (ECF No.

33-3 at #8.) Rogers does not address this argum8eefCF No. 45 at 85.) Instead, Rogers argues
he has established that Defendants violated his rights under the RDA. (

A complaint alleging discrimination undere ADA must be filed “within 90 days of the date
on which the complainant has notice of the EE©d&cision not to pursue the administrative charge.”
U.S.C. § 2000&5(f)(1); see alsdEbbert v. DaimlerChrysler Corp319 F.3d 103, 108 & n. 4 (3d
Cir.2003).“[ T]he onset of the 98day period is generally considered to be the date on which the
complainant receives the rigta-sue letter."Burgh v. Borough Council of Montros251 F.3d 465,

470 (3d Cir.2001)Courts have “strictly construed the-@lay period anddid that, in the absence of
some equitable basis for tolling, a civil suit filed even one day late iski#@mred and may be
dismissed.’1d. (citation omittedl.

Here, Rogers acknowledgeas his Complaint that he received his Right to Sue Letter on



September 21, 2015. (Ex. A to ECF Nel I 32.) The record confirms sucBe€ECF No. 339.)
The matter was filed on December 23, 2015, well beyond tta9@eriod. Indeed, Rogers admits
he “filed this action subsequent to the expiration of the 90 flagsthe date of receiving his Right
to Sue letter.” (Ex. A to ECF No-1 1 33.) Because courts strictly construe thel@®p period, this
claim is timebarred. Accordingly, Defendants’ Motion for Summary Judgment as to Rogers’ ADA
claim isGRANTED.

B. Motion for Summary Judgment as to Rogers’ State Law Claims

RegardingRogers’ remainingtate lawclaims violations of the NJLAD, violations of the
New Jersey Workman's Compensation, intentional infliction of emotiorsttedss, negligent
infliction of emotimal distress, breach of contract, breach of implied duty of good faith and fair
dealing, unjust enrichment, defamation, tortious interference with camtaotlations, civil
conspiracy, and fictitious entity allegations (Ex. A to ECF Na),lthe Courdeclines to exercise
supplemental jurisdictionUnder 28 U.S.C. 8§ 1367(c), a district court may decline to exercise
supplemental jurisdiction over a claim if the court “has dismissed all claims over washoriginal
jurisdiction.” 28 U.S.C. 8§ 1367(d3J. Federal district courts have original jurisdiction over “all civil
actions arising under the Constitution, laws, or treaties of the United S28e9.S.C. § 1331. In
exercising its discretion, “the district court should take into account generedptad principles of
‘judicial economy, convenience, and fairness to the litigan®&dwth Horizons, Inc. v. Del. County,
Pa, 983 F.2d 1277, 1284 (3d Cir. 1993) (quotihgited Mine Workers v. Gibb883 U.S. 715, 726
(1966)).

Traditionally, this is not a matter upon whiclst@ourt would decline to exercise jurisdiction
over supplement claims, considering the case is nearing three years old. Hoeeseselcounsel
for each side submitted statements of material fact that do not comply withdhkClivil Rule 56.1

andbecausét is difficult for the Courtto glean thematerialfacts at issue in this matteith respect



to the remaining claimghe Court would require the partiésthe matter remained in this Coud,
re-file the Motion for Summaryudgment andesponsive briefs in ordéo comply with the Rules.
Becausethe parties would have to-fiee their submissionsthe Court finds it would not be an
inconvenience or unfair to the litigants if theyfiled these motions in the Superior CoaftNew
Jersey. Accordingly, Defendants’ Motion for Summary Judgme&aRIBNTED in part as to Rogers’
ADA claim andDENIED in part asMOOT as to Rogers’ state law claims.
IV.  CONCLUSION

For the reasons set forth above, Defendants’ Motion for Summary Judgn&RANTED
in part as to Rogers’ ADA claim ar@ENIED in part asMOOT as to Rogers’ state law claims

This matter iIREMANDED to the Superior Court of New Jersey, Ocean County.

Date: Januargl, 2019 (g Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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