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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

TELA BIO, INC., aDeaware
Corporation, ANTHONY KOBLISH,
an Individual, and MAARTEN
PERSENAIRE, an Individual,

Plaintiffs,
Civ. Action No.: 16-86 (FLW)(DEA)
2
OPINION
FEDERAL INSURANCE COMPANY,
an Indiana Corporation,

Defendant.

WOL FSON, United States District Judge:

Plaintiffs Tela Bio, Inc. (“Tela Bio”), Anthony Koblish and Maarten Raraire (the
“Individual Plantiffs”) (collectively, “Plaintiffs”) bring thisdeclaratory judgment actiseeking
a declaration that Defendant Federal Insurance Con{fiaafendant”)is obligated to defend Tela
Bio againstlaims assertelly a thirdpartycorporatiorin aNew Jersegtate ourtaction, pursuant
to an insurance policissued byDefendant Presently before the Courtefendant’smotion to
transfer enuein this actionto the Eastern District of Pennsylvanaa in the alternativep dsmiss
Plaintiffs’ complaintfor failure to state a claijras well as Plaintiffs’ motion for partial summary
judgment. For the reasons set forth belbefendant’s motion téransfer enueto the Eastern
District of Pennsylvanias granted,andits motion todismiss, as well as Plainsf motion for
partial summary judgment, adeniedwithout prejudice. The parties may refile their respective

dispositive motions after the instant matter is transferred to the Eastern Distecinsfyfania.
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FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Tela Bio is a Delaware corporation with its principal place ddiress in Malvern,
Pennsylvaniaa suburb of Philadelphia. Pls.” Compl. at 1. In 2012, the Individual Plaintiffs,
who are residents of Pennsylvania, formed Tela Biggegenerate medicinecompanythat
develops and manufacturkernia repair productsld. at 1 2, 10. After Tela Bio’sformation
Defendant issued Tela Bio a@mercial Gereral Liability Insurance #licy, Policy No. 3598-32-
51 PLH(the “Policy”), effective from Jauary 18, 2013 through January 18, 20idi.at § 8;Ex.
1. While Defendant is located in Warren, New Jey3&ya Bionegotiated the terms of the Policy
with Aon Risk Services Central, Inc. (“Aon”an insurance broker located Philadelphia,
Pennsylvaniald. at 1 12 Ex. 1 In pertinent part, the Policy provides coveréggoersonal injury,
which is defined as:

Personal injury means injury, other thabodily injury, property damage or
advertising injury, caused by an offense of:

* % *
D. electric, oral, written or other publication of material that:
1. libels or slanders a person or organization (which does not include

disparagement of foods, products, property or services); or

2. violates a person’s right of privacy.

Id. at 1 9;Ex. 1. In March 2015LifeCell Corporation(“LifeCell” ), which isalso a regenerative
medicine company that a specializefénnia repair productbrought suiagainst Tela Bian the
Superior Court of New Jers¢ljereinafter, the “LifeCell Lawsuit?) 1d. at§110-11; Ex. 2. In
general, LifeCell allegethat Tela Bio poached approximately twenty former LifeCell employees

in an effort todevelop and manufactueecompeting hernia repgroduct. Id. at 1 6,11; Ex. 2.

! LifeCell has its principal place of businessSamerville, New Jersey.
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In addition, LifeCell asserts th@tla Bio misappropriatedlifeCell’s proprietary information and
trade secretsld.

In responsdo the LifeCell Lawsuit Tela Bio provided Aon witlwritten noticeof the
pending action, pursuant to the terms of the Polidyat § 12; Ex. 1.Shortly thereafter, Tela Bio
alsoprovided written notice to Defendanid. In those written notices, Plaintiffs requested that
Defendant defend Tela Bio gonnection withthe LifeCell Lawsuit. Id. at § 12; Ex. 3.While
Defendant acknowledged receqd the notics, beforeit could denycoverage, Tela Bio filed ih
declaratory judgment actian February 17, 2016d. at 1112-13. In their Complaint, Plaintiffs
assert that Defendahs obligated under the Polidg defend Tela Bio against the ichles made in
the LifeCell Suif” andthatDefendant mustréimburse Tela Bio for all attorneys’ fees and costs
incurred in the LifeCell Suit.”ld. at §37-38.

Specifically, Plaintifé allegeghatDefendant has a duty to defdmecause ifeCell asserts
allegatiors that couldpotentiallyimplicate personal injurycoverage fompublication oflibel or
slandery such as(i) Tela Bio allegedly insinuated that LifeCell had a toxic work environment and
it lacked continued viability seeid. at 11 1727; (ii) Tela Bio allegedly questioned LifeCell’'s
ability to perform based on the loss of approximately twenty LifeCell erapkseeid. at 11 28
31, (iii) LifeCell alleges that Tela Bio will most likely misrepresent LifeCell’s intetileal property
rights to the dtriment of LifeCell's reputation, and that Tela Bio will most likely link its
substandard product to LifeCell’'s hernia repair produbich is called Stratticeseeid. at 732-

34; and (iv) Tela Bio allegedly represented that its product is supelidget@ell’s hernia repair
product because Tela Bio markets its product as the “next generation Stra¢teoe, at § 35.
On March 16, 2016Plaintiffs movedfor partial summary judgmentShortly thereafter

Defendant filed a motion to transfer venue to the Eastern District of Pennsyloanmathe



alternative, a motion to dismiss Plaintiftsimplaint for failure to state a claim upon which relief
can be grantedDefendanthenfiled a brief in opposition to Plaintiffs’ motion fartial summary
judgment, and Plaintiffs likewise filed their brief in opposition to Defendant’som®t Because
| find a transfer is appropriate, n@pinion here is confined that issue
. STANDARD OF REVIEW

Under 28 U.S.C. § 14Q4),even if theoriginal venue is proper, a court may elect to transfer
an action to another venwdere it might have been brougl§ee28 U.S.C. § 1404(a) (¢t the
convenience of parties and witnesses, in the interest of justice, a districinegutransfer any
civil action to any other district... where it might have been broyght/hen deciding a motion
to transfer venue, “courts have not limited their consideration to the three etedviacaors in §

1404(a) (convenience of parties, convenience ofegses, ointerests of justice). Jumara v.

State Farm Ins. Co., 55 F.3d 873, 879 (3d Cir. 1988928 U.S.C. § 1404(a). Instead, courts
have also considered “all relevant factors to determine whethlkalance the litigation would
more conveniently proceed and the interests of justice be served by transfefdaceatdibrum.”
Jumara 55 F.3d at 879 (internal quotations and citation omitted). These factors fall into two
categories. The first category is private intexeshich include:

[P]laintiff's forum preference as mdested in the original choice; the defendant's
preference; whether the claim arose elsewhere; the convenience of the parties as
indicated by their relative physical ahdancial conditionthe convenience of the
witnesses- but onlyto the extent that the witnesses may actually be unavailable
for trial in one of the fora; and the location of books and records (similarly limited

to the extent that the files could not be producethé alternative forum).

Id. (citations omited). The second categasypublic interest, which include

[T]he enforceability of the judgment; practical considerations that could thake
trial easy, expeditious, or inexpensive; the relative administrative difficultyein
two fora resulting from court cmestion; the local interest in deciding local
controversies at home; the public policies of the fora; and the familiarity dfidth
judge with the applicable state law in diversity cases.



Id. at 879880 (citations omitted) Before reaching the inteteshowever, a court must determine

whether the requested venue is progeClark v. Burger King Corp., 225 F. Supp. 2d 334, 337

(D.N.J. 2003) (“The first step in a court’s analysis of a transfer motion is ¢ontlae whether
venue would be proper the transferee district.”)Finally, “[tjhe moving party has the burden of

persuasion on a motion to transfefTischio v. Bontex, In¢.16 F. Supp. 2d 511, 520 (D.N.J.

1998).
1. DISCUSSION

Defendant argues that Plaintiffdeclaratory action should be transferredhe Eastern
District of PennsylvanidecausePlaintiffs’ insurance coverage claim arosetivat State In
particular Defendantontendthat (i) Tela Bio has its principal place of business in Pennsylvania;
(i) the Individual Plaintiffs are residents oéihsylvaniafiii) while Defendant has its principal
place of business in New JersBaintiffsand Aonnegotiated the Policy in Pesylvania;and(iv)
Plaintiffs executed the Policy in PennsylvanMoreover,Defendant contends thiaitfeCell does
not allege that Tela Bicommittedwrongful actsin New Jersey To the contraryDefendant
maintains thatbased orLifeCell’'s allegations;Tela Bioor its representativeamade libelous or
slanderous commentrom Pennsylvania.Finally, Defendantarguesthat the Eastern District of
Pennsylvania has a local interest in deciding this dispute, #iecensureds are residents of
Pennsylvania, anthe issues would be decided under Pennsylvania law.

In oppositon, Plaintiffs argue that the District of Neversey is the appropriate forum,
becausd is Plaintiffs chose forum. Plaintiffsfurther arguehat all of the central facts underlying
their insurance coverage claim occurred in New JerSerinstanceRlaintiffs argue thdtifeCell
alleges thafTela Bio made libelous and slanderous comments against Life€d&lew Jesey

corporation. In addition Plaintiffs contend thathe LifeCell Lawsuit, as well as the related



evidence,is located in New Jersey, @rthus,the State of New Jersey has a great interest in
adjudicating the instant coverage action stemming from the underlying stataltEgations that
Tela Bio caused direct harm to a New Jersey corporation and residents.

(1) Propriety of Venuein Transferee District

First, the Court must considethether this action could have been brought in the Eastern
District of Pennsylvania.In regard toa civil action based on diversitf citizenship venue is
proper in “a judicial district in which a substeah part of the events or omissions giving rise to the
claim occurred.”28 U.S.C. § 1391(&)); seeTischig, 16 F. Supp. 2d at 516. To determine the
judicial district in whicha breach o&n insurance contract occurredcourt should consider “the
location of the contract’'s negotiation, execution and performyaasewell as the location of the

breach. Al-Ghena Int’l Corp. v. Radwan, 957 F. Supp. 2d 511, 523 (D.N.J. 2646pst v. St.

Paul Travelers Ins. Co., 691 F.3d 500, 516 (3d Cir. 201&)r{(gthat a breach of a duty to defend

an insureds a breach of the insurance contjasee alsMIIX Ins. Co. v. Associated Women'’s

Health SpecialistsNo. 071635, 2007 U.S. Dist. LEXIS 85274, a7 (D.N.J. Nov. 19, 2007)
(stating thata court should consider where “the negotiation and formation of the contract
occurreq’ including where the insured andsurancebroker transacted business well aghe

residence of the insurgHarleysville Ins. Co. v. Clark, No. 88566, 2006 U.S. Dist. LEXIS

97152, at *17 (D.N.J. July 21, 200®n-Time Staffing, LLC v. Flexible Staffing Solutions, Inc.

No. 06-3951, 2007 U.S. Dist. LEXIS 30773, at *17 (D.N.J. Apr. 25, 2007).

In the instant matterthe Individual Plaintiffs, who are the policyholders, reside in
Pennsylvania, an@iela Biohas its principal place of business in Pennsylvawile the Policy
was issued by Defendant, which has a principal place of business in New idessaydisputed

that Plaintiffsnegotiatedthe insurance contraetith Aon in Pennsylvania, and it appears that



Plaintiffs also executed that contract in Pennsylvaimaeed Plaintiffs sent a written noticef
the pending lawsuit to Aoim Pennsylvania, as directed hetPolicy. Accordingly,| conclude
that the Eastern District of Pennsylvania is a proper vbacausa substantial part of the events
giving rise to Plaintiffs’ insuranceoverage disputeccurredn that District

(i)  Private Factors

Plaintiffs arguethat their choice of forum shtwlbe entitled to great weighsince they
chose to filehe instant action in éhDistrict of New Jerseyln general “a plaintiff's choice of a
prope forum is a paramount consideration in any determination of a transfer request,tand tha

choice should not be lightly disturbed.” Shutte v. Armco Steel C48i. F.2d 22, 25 (3d Cir.

1970). Howevertheplaintiff's “choice of forum is accorded less weight when the chosen forum

is not the plaintiff's home forum.'LG Elecs, Inc. v. First Int'l Computers, Inc., 138 F. Supp. 2d

574,589 (D.N.J. 2001)seeNCR Credit Corp. v. Ye Seekers Horizon, Inc., 17 F. Supp. 2d 317,

321 (D.N.J. 1998) (stating that “a plaintiff's choice of a foreign forum is geyexatlorded less

weightthan the choice of a home forum.5geAm. Tel. & Tel. Co. v. MCI Commc'n Corp., 736
F.Supp. 1294, 1306 (D.N.J. 199Because Plaintiffdecidedo file the instant matter in a foreign
jurisdiction their choice of forum isot entitled to substantial weight.

In addition, “courts give substantially less weight to a plaintiff's forum aherhen the

dispute at the heart of a lawsuit occurred almost entirely in another sgaeti v. Nat'| Bus.

Records Mgmt., LLC, 722 F. Supp. 2d 6627 (D.N.J. 20D); seeNCR Credit Corp.17 F. Supp.

2d at 321([W]hen the central facts of a lawsuit occur outside the chosen forum, plattidftse

of forum is accorded less weight.LG Elecs., InG.138 F. Supp. 2d at 590 (“Another important

factor weighing agaist plaintiff's choice of forum is the location of the operative facts of the

litigation.”); see alsalob Haines Home for the Aged v. Young, 936 F. Supp. 223(228J.




1996). As discussezlprathe operative facts of the instant insurance coverage dispute occurred
in Pennsylvania.

To reiterate Plaintiffs’ claims against Defendant arose in Pennsylva8eeJumara5s5
F.3d at 879(stating that a court should considevhether the claim arose elsewhgre The
Plaintiffs, who are located in Pennsyiva, negotiated and executed the Policy in Pennsylvania
with a Philadelphia located broker, Aon. Thus, this fastosnglyweighs in favor of transfer

since Plaintiffs have no meaningful connection with the State of New Jgitbesegards to the

insurance policy at issife SeePeikin v. Kimmel & Silverman, PC576 F. Supp. 2d 654, 660
(D.N.J. 2008) (stating that transfer is appropriaten “New Jersey is neither Plaintiff's home
forum, nor the forum in which the central facts of this lawsuitioced.”).

Moreover, while the two venues aigeographically closéhe convenience of the parties
and the witnesseseigh in favor of transfer. Withegard to the partieshe Eastern District of
Pennsylvania is more convenietitan the present forunpaticularly sinceTela Bio has its
principal place of business in Malvern, Pennapia—a suburb of Philadelphia, and the Individual
Plaintiffs areresidents of Pennsylvani#n addition,as to the coverage negotiated by the relevant
parties withesses om Tela Bio ardocated in Pennsylvanias areAon employees Thus, the
Eastern District of Pennsylvania is a more convenient location.

Relatedly dthough its principal place of business is in this District, Defendant has

expressed a preferencelittgate this matter in the Eastern District of Pennsylvawiaich is a

2 As discussednfra, thependency of théifeCell Lawsuit in this State does not weigh against
transfer.

31 note that the parties have not yet identified any witnesses to be called at trial.
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factor thatalsomilitates in favor of transferSeeJumara55 F.3d at 879 (stating that a court should
consider the defendant's prefererige

The final private interest factor the lacation of documentthat wouldbe necessary for
the trial Here,Plaintiffs do not argue that any of ttedevantdocuments are located in New Jersey.
Indeed,it appears thatost of therecordare located in Pennsylvanizg. the Policyand rela¢d
records In addition Aon likely possessesnportantdocuments and records, which might shed
light on the negotiation processtween the partieg hus,even thouglt appears that theertinent
documents could be produced in gither forum, thidactorweighs slightly in favor of transfer.
SeeClark, 255 F. Supp. 2d at 339.

(i)  Public Factors

As to thepractical consideration®laintiffs contend that the District of New Jersey is the
proper venue because the LifeCell Lawsuit is pendingenNtew Jersey state coulVithout a
doubt, “[i]t is in the interest of justice to permit suits involving the same parties and issues to
proceed before one court and not simultaneously before tribur@istk, 255 F. Supp. 2d at 339

(quotingJob HainedHome for the Aged936 F. Supp. at 487). “To permit a situation in which

two cases involving precisely the same issues are simultaneously pending rentiffestrict
Courts leads to the wastefulness of time, energy and money that § 1404(a) wasddesign

prevent.” Continental Grain Co. v. Barge FBEi85 364 U.S. 19, 26 (1960). However, “the

pendency of another related litigation need not be given any weight if there ealsiia

possibility of consolidating the two casedJnited States Fire In€o. v. Aldworth Co., No. 04

4963, 2005 U.S. Dist. LEXIS 12613, at *18 (D.N.J. Jun. 28, 2005).
Here, Plaintiffs’ argument is misplacedhdlinstantleclaratory judgmerdction does not

involve the same parties as the LifeCell Lawsuit. While Tela B party toboth lawsuits,



LifeCell is not involved in the pending insurance coverage disputaddition theinstant matter
does notinvolve the same issues as the LifeCell Lawsuit. In the underlying lavisi@Cell
asserts various causes afian ggainst Tela Bio, such as a common law tortious interference
claims and a statutory claim for unfair competition. In this actlwowever Plaintiffs allege that
Defendant was obligated to defeRdaintiffs in connetion with the LifeCell Lawsuitbased on
contractual groundse. the language of the Policyellingly, Plaintiffs decided to file the instant
action in federal court, not the state court whtweunderlying lawsuit is pendingTherefore
becausé¢here is no possibility of conBdating thetwo pending casethe parties are not the same,
and the issues are differetite location of wherethe LifeCell Lawsuitis pendingshould not be
given any weight. Thus, this factisrneutral

Relatedly Plaintiffs argue that New Jersey has a locderest in deciding local
controversies at homespecially since LifeCell alleges that Tela Bio caused direct harm to a New
Jersey corporation and residenksowever,that is not the relevant inquiryT'his is not a lawsuit
between Tela Bio and LifeCellRather, a discussegupra New Jersey has little interest in
adjudicating thedisputein this casesince the central facts telaintiffs’ contractual clainfor
coverageoccurred m Pennsylvania, and this matter involves whether Tela Bio, not Life€ell,
entitled to insurance coverage from Defendant. In other words, the effect tzvilsuit is upon
the Pennsylvania Plaintiffs, becauswill determine whether Plaintiffs, or the Defendant insurer,
pays for the costs of defending the LifeCell Lawsuit or any potential verdict of no moment
to LifeCell who is responsible for such costsdamagesand thusLifeCell’s interests are not at
issue in the transfer balance inquifiyo the contraryNew Jersey haminterest in noadjudicating
this disputebecause “[tlhe burden of jury duty should not be placed on citizens with a remote

connection to the lawsuit.National Property Investors VIII \Shell Oil Co, 917 F. Supp. 324,
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330 (D.N.J. 1995)seeTischio 16 F. Supp. 2d at 526 (“The burden of jury duty ought not to be

imposed upon the people of a community which have no relation to the litigatidimdg this
factor weighs in favor afransfer

In regard to the remaining public interest factors, the enforceability giidgenent is a
neutral factor because “a judgment rendered in either [the District of NeayJ]ler the Eastern

district of Pennsylvania could easily be registered irtrerdistrict.” Ferratex, Incv. U.S. Sewer

& Drain, Inc., 121 F. Supp. 3d 43242 (D.N.J. 2015) In addition, while the parties have not

provided argument as to the congestiotheftwo respective forums, it appears tigd District
has similar congestion to the Eastern District of Pennsidvé&eeClark, 255 F. Supp. 2d at 339.
The final public interest factor is the familiarity of the trial judge with the appécstae law. At
this stage of the litigation, the parties disagree ashgher New Jersey or Pennsylvania law
appliesin connection with Plaintiffs’ clairm However,this factor isalsoneutral becausilew

Jersey courts are “regularly callagon to apply Pennsylvamiaw; Calkins v. Dollarland, Ing.

117 F. Supp. 2d 421, 429 (D.N.J. 20068, are Pennsylvania courts callgabn to apply New
Jersey law

Accordingly, after examininghe Jumardactors thisCourt determines that the interests of

justicewouldbe betteserved by transfeng this caseo the Eastern District of Pennsylvansee
28 U.S.C. 1404(a)Jumara55F.3d at 879.
V. CONLUSION

For the foregoing reasons, Defendant’s motion to transfer venue to the Eastanot @fi
Pennsylvania iISRANTED, and the remaining motions of Defendant and Plaintiff&| ED
without prejudice The parties may refile their respective dispositive motions aftemgtant

matteris transferred to the Egern District of Pennsylvania.
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DATED: October 25, 2016

/s/ Freda L. Wolfson
The Honorable Freda L. Wolfson
United States District Judge
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