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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

Civil Action No. 3:16-0880 (FLW)(LHG)

FRANK RAMOS and CHRISTINE
RAMOS, .
Opinion
Plaintiffs,
V.

WELLS FARGO BANK, N.A.

Defendant.

WOLFSON, United States District Judge:

This matter comes before the Court on a motion filed by Defendant Wells Fangp Ba
N.A. (“Defendant”), seeking dismissal of the complaint filed by Plaintifank and Christine
Ramos(“Plaintiffs”), pursuant to Federal Rule of Civil Procedure 12(b)(6). Plaintiffs allege that
their credit was adversebffectedby Defendant’s improper reporting of their delinquency on a
loanowned andserviced by Defendant, resulting in monetary damages and lostwppes for
a sale of Plaintiffs’ property. Plaintiffs assert claims for: (1) violatwinthe Fair Debt Collection
Practices Act (“FDCPA”), 15 U.S.C. § 1692 (Count 1); (2) violations of the Fair CRRegtiorting
Act (“FCRA”), 15 U.S.C. § 1681 (Count Il); (3) breach of duty of good faith and faihrige
(Count Ill); and (4) negligence (Count IV).

For the reasorset forth belowDefendatis Motion to dismiss is granted in part and denied
in part as followsDefendant’'s motion to dismis3ount | Plaintffs’ FDCPA claim,is granted in
part and denied in pdrecausealthoughPlaintiffs havealleged that Defendant is a “debt collector”
under the statute, onlynoseviolations alleged to have occurred within the -gear statuteof

limitations are actionable, anthus, Plaintiffs’ claims based orconduct occurringbefore
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September28, 2014, are dismissed with prejudié@efendant’s motion to dismisSount I,
Plaintiffs FCRA claim, isgranted and Plaintiffsclaim isdismissedwith prejudicewith respect
to 15 U.S.C. § @81s2(a) because theris no private right of action under thartovision of the
statute and without prejudice to the extent raised under 15 U.S.C. §-I&B) for failure to state
a claim Defendant’s motion to dismiss Counts Il and IV as preempted by the FCiAnted
as to claims based upon the allegations in § 87(g) of the Comgutaintenieds to the remainder
of the claimsbecause only state law claims based on Defendant’s reporting to credieageaci
barred under the statutBefendant’s motion to dismiss Couiit, Plaintiffs good faith and fair
dealing claimfor failure to state a clains granted and Plaintiffs’ claim idismissedwithout
prejudicefor failure to pleadany benefit under a ctmact with Defendant of which Plaintiff was
allegedly deprived as a result of Defendant’s condarad; lastly, Defendant’s motion to dismiss
CountlV, Plaintiff's negligence claim, for failure to state a clagygrantedand Plaintiffs’ claim
is dismissedecause Plaintiffs have failed to allege any independentafiutgreimposed upon

Defendant by law

FACTUAL BACKGROUND & PROCEDURAL HISTORY

The following facts are taken from the Complaint, unless otherwise noted. On or about
January 26, 2011Rlaintiffs Frank Ramos and Christine Ramos (“Plaintiffgitered into a
consumer credit transaction with WCS Lending, LLC, from which they obtaineahddoéour
hundred four thousand, nine hundred ninety nine dollars ($404,999.00). Comg®ldiin€ffs
secured the loan with their principal residence in Middlesex County, NeayJeThe note used
to secure PlaintiffSloanidentifiedWCS as lender and Mortgage Electronic Registration Systems,
Inc. ("MERS"), as beneficiaryld. at { 6. On March 16, 2Q1 Plaintiffs’ mortgage was recorded

with the register of Deeds and Mortgages for Middlesex Cotlohtgt 7.



On August 23, 2011Plaintiffs contacted Wells Fargo employ&¥endy Feeman to
discuss mortgage assistance optiéineeman informed Plaints that they did not qualify for any
form of mortgage assistanééd. at 17 1113. On September 27, 2011, @tine Ramos became
unemployedld. at{ 14. Plaintiffs then again contacted Defendant to discuss mortgagenassista
and were again transferred to Wendy Freeman. Ms. Freeman informed Bl#natifthey were
not eligible for mortgage assistantz.

On October 3, 2011Rlaintiff Frank Ramo$ecame unemployedd. at § 15. Plaintiffs
again contacted Defendant, were transferred to Wendy Freeman, and wenedntioat, despite
their change in circumstarsthey were not eligible for mortgage assistamgePlaintiffs placed
their property forsale on October 5, 201Id. at § 16. On November 9, 2011, Plaintiffs again
contacted Ms. Freeman and informed her that they were interested in purshorg sale of the
their property. 1.8. Ms.Freemannformed Plaintiffs, fo the first time, thathey would beeligible
for mortgage assistanaethe form of a short sale, but only if they were delinquent on their loan
Id. at  1819. Ms. Freeman, on behalf of Defendahgreafter advised Plaintiffs to immediately
cease making payments on theirmlo% 20.Plaintiffs subsequently ceased making payments and
became delinquent on their lodd. at §21.

FromNovember 9 until late February, Plaintiffs were unable to contact Freegaanld.

at  23. As a result, Plaintiffs unilaterally attemptechartssale of their propertyd. at § 24.

! Defendant, Wells Farg@ontendshat it was the servicer of Plaintiffs’ lo@imce shortly after

the loan’s origination, but, as discussed below, identifies no support for this contention in the
allegationsof the complaint or the docuents attached to the complai@ommon sense sugdes
that because Plaintiffs called Defendant to disousdgage assistance options in August 2011,
at the very least Plaintiffs believed Defendant to be the servicer of theirtltheat ame. At the
stage of a motion to dismiss, however, the Court istday the allegations in the Complaint

and the supporting documents attached thereto. The Court cannot determine as a laatter of
that Defendant Wells Fargo was legally the servicer of Plaintiffs’ lo&ugust 2011 in the
absence of allegations to tledtect.



Plaintiffs received an offdrom a potential buyer fatheir short sale in late February 2012, and
promptly vacated the home and moved to North Carolina in an effort to find emplognan§
25-26.

On March 13,2012, Defendant became the owner of Plaintiffs’ loan by action of a
Corporate Assignment of Mortgage executed by MERS as nominee for the larigimes WCS
Lending. Compl. {1 8; Ex. C.

Plaintiffs submitted the buyer’s offer to Defendant for approval,Defendant refused to
acknowledgePlaintiffs’ submission othe terms of the short sale off§r28.After not receiving
any responsive communications from Defendant, Plaintiifed an attorney, Ms. Blancdp
communicate with Defendann their behalfld. at 29. Ms. Blanco confirmed with Defendant
that no additional documents were needed from Plaintiffs in dodepmplete the short sale
approvalld. at § 30.

On June, 12, 2012, Wells Fargo representatBmice Barker contacted Plaintiffs,
informing them that their short sale had been closed and transferred to foredttbsuif. 30-31.

A series of calls between Ms. Blanco aid Barkerfollowed, during which Mr. Barker admitted
thathe “made a mistake” and that Defendagjuired additional documents from Plaintdfmove
forward with the short saléd. at 32 Despite Mr. Barker’s representations that he would reopen
the short sale, Plaintiffs were unable to contact Defendant for a randttihe short sale was not
reqgpened during this periodd. at § 3233. Plaintiffs eventually reached another Wells Fargo
employee, Felicia, on July, 12, 2012, who informed Plaintiffs that there was no shéht sgden

on Plaintiffs’ loan.d. at 1 33. Plaintiffs allege thas aresult of the uncertainty behind Plaintiffs

relationship with Defendant, their prospective buyer reneged on the purchaskl oéfief 34.



Plaintiffs contacted Defendant again on July, 31, 2012, at which time they spoke to an
employee named Owen, whatisferred Plaintiffs to Home Preservation specialist Scott D’Attilio.
Id. at § 35.Mr. D’Attilio informed Plaintiffs that he was not in charge of the short sale file, and
that it would take him between three and five days to reopen the short safelfe the Federal
HousingAdministration(*FHA”) to notify him of the file’'s approvald. at § 36.

During their correspondence, Plaintiffs asked Mr. D’Atillio about the posgibilia deee
in-lieu option. Mr. D’Atillio informed Plaintiffs that the deead-lieu option would not become
available to Plaintiffs until they first attempted and were denpgaawval for a short saléd. at
37. Plaintiffs allege that Defendant did not place anyone on thiessite file until September 18.
They also contenthat theappraisalcompany, which Defendant hired teview the property
cancelled several schedulgapaaisalsid. at I 3839. Plaintiffs further allege that on September
25, Defendant closed thehort sale file review. Despite having closed the fidefendant
nevertheless conducted appraisals of the propectpmpanied b?laintiffs’ realtor on October
4,2012lId. at 1 3941.

On October 10, 2012, the FHA denied the short $dlat § 42. Plaintiffs contacted Mr.
Jones from the United Sates Department of Housing and Urban Developeremnidfter “HUD”),
who asked if Plaintiffs were intertesl in the possibility of a deed-lieu. Id. at | 4446. Plaintiffs
thereafter informed Mr. Jones that Defendant had advised them that-andieedwas not an
option for them until they had already been denied a shortldak § 47. Mr. Jones spoke
Defendant on Plaintiffs behalf, requesting that they begin aidelézli process immediatelir.
Jones also spoke to Plaintiffs and asked them to contact him if Defendant had not previded t
deedin-lieu paperwork within a certain timefrarid. at 49. Defendant did not send Plaintiffs

the necessary paperwork until two weeks after the timeframe established Jynksld. at 49



50. On Decembetl, 2012, Wells Fargo employekessie Sancheimformed Plaintiffs that the
deedin-lieu had been appved.ld. at § 53. Plaintiffs allege that they met all requirements for the
deedin-lieu and that their attorney received email confirmatidnat  5557.

On January 29, 2013, Defendant discharged the mortgaigsfying Plaintiffs’ loanld. at
1 5859. Defendant, however, did not record tiseldarge untimore than a year later, &ebruary,
6, 2014.1d. at 1 60. A pipe burst at the property on January 29, 2018t § 61, andVells Fargo
employeeMs. Sancheznformed Plaintiffs that it was their responsibility to submit an insurance
claim to Defendant’s property insurance provider, Praetorian Insuf2mcgany.ld. at § 62.
Plaintiffs followed Defendant’s instructions, even thougby had alreadytransferreditle and
ownership of the propertyd. at I 64. From February 2013 to March 2015, Defendgpurted
Plaintiffs as delinquent on their loan, despiiteloanhaving been discharged on January 29, 2013
Id. at § 65.

Plaintiffs filed their initial complant in Middlesex County Superior Court on September
28, 2015, alleging violations of the FDCPA, FCRAdstate law claims for breach of the covenant
of good faith and fair dealingnd negligence. Defendaremovedthe matter to this Court on
February 182016 On March 9, 2016, Defendant filed its motion to dismiss Plaintiffs’ Complaint

in its entirety

I. STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(6) provides that a court may dismissma“fdai
failure to state a claim upon which religdn be granted.” When reviewing a motion to dismiss,
courts must first separate the factual and legal elements of the claina;capd all of the well
pleaded facts as truBee Fowler v. UPMC Shadysid,8 F.3d 203, 2221 (3d Cir. 2009). All

reasonale inferences must be made in the plaintiff's fav®ee In re Ins. Brokerage Antitrust



Litig., 618 F.3d 300, 314 (3d Cir. 2010). In order to survive a motion to dismiss, the plaintiff must
provide “enough facts to state a claim to relief that is plausiblés face.”Bell Atl. Corp. v.
Twombly,550 U.S. 544, 570 (2007). This standard requires the plaintiff to show “more than a
sheer possibility that a defendant has acted unlawfully,” but does not creagb a$ &istandard

as to be a “probability req@ment.”Ashcroft v. Igbal556 U.S. 662, 678 (2009).

The Third Circuit requires a threstep analysis to meet the plausibility standard mandated
by Twomblyandlgbal. First, the court should “outline the elements a plaintiff must plead to a state
a claimfor relief.” Bistrian v. Levi696 F.3d 352, 365 (3d Cir. 2012). Next, the court should “peel
away” legal conclusions that are not entitled to the assumption of ldutisee also Igbal556
U.S. at 67879 (“While legal conclusions can provide the framework of a complaint, they must be
supported by factual allegations.”). It is weBtablished that a proper complaint “requires more
than labels and conclusions, and a formulaic recitation of the elements of a cactsenokill not
do.” Twombly550 U.Sat 555 (internal quotations and citations omitted). Finally, the court should
assume the veracity of all wedled factual allegations, and then “determine whether they plausibly
give rise to an entitlement to relieBistrian,696 F.3d at 365 (quotingbal, 556 U.S. at 679). A
claim is facially plausible when there is sufficient factual content to draw a “r@alsanference
that the defendant is liable for the misconduct allegieghal, 556 U.S. at 678. The third step of
the analysis is “a contexspecific task that requires the reviewing court to draw on its judicial
experience and common sendd.”at 679.

“As a general matter, a district court ruling on a motion to dismiss may not epnstters
extraneous to the pleadmg . . However, an exception to the general rule is that a “document
integral to or explicitly reliecupon in the complaint” may be considered “without converting the

motion [to dismiss] into one for summary judgmeni’re Burlington Coat Factory Setitig.,



114 F.3d 1410, 1426 (3d Cir. 1997). “[A] court may consider an undisputedly authentic document
that a defendant attaches as an exhibit to a motion to dismiss if the plaintiffis ata based on
the document.In re Donald J. Trump Casino Sectigi-Taj Mahal Litig, 7 F.3d 357, 368.9
(3d Cir. 1993) (quotinPension Benefit Guar. Corp. v. White Consol. Ind@@8F.2d 1192, 1196
(3d Cir. 1993) A court may also consider “any ‘matters incorporated by reference or integral t
the claim, items dyject to judicial notice, matters of public record, orders, [and] items apgear
in the record of the casé.Buck v. Hampton Twp. Sch. Djst52 F.3d 256, 260 (3d Cir. 2006)
(quoting 5B Charles A. Wright & Arthur R. Miller, Federal Practice i&déedure 8§ 1357 (3d ed.
2004)).
1. DISCUSSION

A. Application of the FDCPA to Defendant

Plaintiffs assert that Defendant has violated the Fair Debt Collection Bmaétat, 15
U.S.C. § 1692, by falsely reporting Plaintiffs’ loan as delinquent toowarcredit reporting
agenciesfor twentysix months between February 2013 and March 2015, causing significant
damage to Plaintiffs’ crediCompl.  82Defendanimoves to dismiss Plaintiffs’ FDCPA claim
on two, alternative groundgirst, Defendantcontends that its exemptfrom the FDCPAas a
‘Creditor’, and a ‘Servicerpursuant to 15 U.S.C. § 1692(a)(4). Second, Defendant argues that
Plaintiffs’ claim is barred by the ongear statute of limitations for FDCPA clainkr the reasons

that follow, Defendant’s motion is denied.

1. Defendant's Status as a Debt @llector:

Plaintiffs in this case have adequately alleged that Defendant is a debt calldgéut to
the FDCPA.The Third Circuit has long recognized thia¢ provisions of the FDCPAyenerally

only apply to ‘debt collectors.’Pollice v. National Tax Funding, L.225 F.3d 379, 403 (3d Cir.



2000) (citingPettit v. Retrieval Masters Creditors Bureau, In211 F.3d 1057, 1059 (Cir.
2000). “Debt collector” is defined under tiséatute as:
Any person who uses any instrumentality of interstate commerce or the maily in a
business the principal purpose of which is the collection of any debts, or who regularl
collects or attempts to collect, directly or indirectly, debts oweduerat asserted to be
owed or due another.
15 U.S.C. 81692(a)(6)Congress crafted a distinction between such “debt collectors” and
“creditors” to reflect the real difference in incentives between collection ada&en by the actual
owner of a debt and those undertaken by one who merely collects on behalf of others.
The FDCPA defines a “creditor” as:
Any person who offers or extends credit creating a debt or to whom a debt is owed, but
such term does not include any person to the extent that he seagivassignment or
transfer of a debt in default solely for the purpose of facilitating collectionocbf debt for
another.
Fair Debt Collection Practices Act, 15 U.S.C. §1692(a)(@©]reditorswho collectin their own
nameandwhose principal business not debt collection . . aregenerallypresumed to restrain
their abusive collection practicesit of a desire to protect theorporate goodwilt. Pollice, 225
F.3d at 403 (quotingubert v. American Gen. Fin. Ind37 F.3d 976, 978 (7th Cir. 1998)he
same rationalgoverning creditors applies kwan servicerand owners of debtsho were not the
original holders of a debt, but became so after an assignment while thveakosiill current (not
in defaul). Pollice, 225 F.3d, at 403 (quoting Hon. D. Duff McKégability of Debt Collector to
Debtor under the Federal Fair Debt Collection Practices, Adt Am. Jur. Proof of Facts 3d 159,
at 8 3 (1997)) (“[T]he assignee of a debt who acquires it before default is cedgigdeowner of
the debt and may pursue collection without concern for the limitations of the FDCPA.

The postassignment servicers and owners of debts that were in default at theftime

assignment, however, are treated differently under the'lam assignee may be deemedabt



collector’if the obligation is already in default when it is assigh@allice, 225 F.3d at 403 fter
having determined that a loan was assigned after it went into defaufts must determine
whether the new servicer or owner of the debt faithin the FDCPA’sdefinition of a debt
collector.

Because at all suchservicers opwners are necessarily in the business of collecting debt
for others— the plaintiff's debt, might for example be the only one or one of atewired by a
business thas generally a manufacturexyetailer or even a noiwlebt collecting financial services
provider — the Court must inquire, as a factual matter, whethes principal purposeof the
servicer’s olowner’s business “is the collection of any debtsowed or due another,” or whether
theservicer oowner “regularly collects or attempts to collect . . . debts owed . . . or due another.”
15 U.S.C. 8§ 1692a(6)n Pollice, for example, the Third Circuit found that, where defendant had
been assigned thewnership interest in plaintiff's debt after the debt had gone into default,
defendant was a debt collectorder the FDCPA because the “principal purpose” of defendant’s
business was admittead bethe collection of “defaulted obligations which it purchsidrom
municipalities.”225 F.3d a#04.Similarly, in the unreported case ©@ppong about which more
will be discussed below, the Third Circlafter areview of the extensive factual inquiry conducted
by the district court below on summary judgméotnd that, where the defendant, Wells Fargo,
had beerassigned the servicing rightsptaintiff's loanafter the loan had gone into default, Wells
Fargo was a debt collectbecause it regularlgollects debts owed to anoth@ppong v. First
Union Mortg. Corp, 215 F. App'x 114, 119 (3d Cir. 2007Mhe Third Circuit was particularly
swayed in its holding by an affidavit stating that “Wells Fargo acquires apmaitedy 89 home
mortgages that are in default irtygical threemonth period.”ld. In Crossleyv. Lieberman868

F.2d 566, 570 (3d Cir. 1989), the Circuit Court had found as a matter of law that an individual that

10



filed 175 foreclosure or other collection suits in an eighteenth period “regularly” collected
debts owed to anothdd. at 120.As the evidence in the summary judgment recor@ppong
indicated that Wells Fargo acquired 534 defaulted mortgages in such period and attempted
collect upon them, the Third Circuit found that Wells Fargo also met the definitioagofiarly”
collecting sich debts and was therefore subject to the FDA&Asee also Skinner v. Asset
Acceptance, LLC876 F. Supp. 2d 473, 476 (D.N.J. 2012) (“The FDCPA's definition of ‘debt
collector’ does not exclude entities seeking to collect debts they have purtbasadother that
were already in default. . . . Defendant is in the business of acquiring arddieglefaulted debt

and Plaintiff's . . . debt was in default when Defendant purchased it. Accordingly, Bafend
debt collector under the FDCPA.").

In its motion to dismiss, Defendant argues that it is a “creditor” and not a ‘clédttor”
because it owns the debt it is attempting to cqllastevidenced by the assignment agreement
attached to the Complair@ompl. Ex. CDefendant further argues, the alternative, that is not
a “debt collector” by action o 1692a(6)(Fpecause it has been the servicer of Plaintiff's loan
since before the loan went into default.

Defendant’s first argument fails because the Complaint alleges that Plalagfisvas in
default at the timehat Defendant acquired its ownership interest in the loarassignment.
Plaintiffs allege in the Complaint that they went into default shortly after Noverohér Qompl.
1919, 22 and that Defendant was not assigned the ownership of Plaintiffs’ debt unth RMai2,

id. atf 8 Accordingly, under the Third Circuit’'s holding Rollice, Defendantas the owner of a
debt obtaied by assignment after the debt went into defankly be a “debt collector” under the
FDCPA, provided that it otherwise meets the criteria of the definition set forgh1692a(6)

namely that it either is principally in the business of collecting debts owed ts ahéhat it

11



regularly does s®ppong 215 F. App'x at 118'a business may be'debt collectorbecause its
‘principal purposeis the collection of debts or becaus&@gularly engages in the collection of
debts. This definition ofdebt collectorexcludes creditors who attempt to collect their own debts,
but does not exclude an entity in Wells Fargo's position who has acquired a debt tHedadgs a
in default?).

Plaintiff contends that the Third Circuit’s unreported decisio@ppong stands for the
proposition that, as a matter of law, Wells Fargo is an entity thatlémbgucollects debts owed
to others and is thus a debt collector under the FDCPA. The Third Cirédggang however,
had the benefit of a fully developed factual record on summary judgment imng#s decision.

It relied on facts drawn from an af@ivit submitted by the parties as to Wells Fargo’s debt
collection operations in order to find that Wells Fargo fell within the definitiorfdélat collector”
under the statute. Here, ruling upon Defendant’s motion to dismiss, this Court has nacsuch f
before it. For this case, therefordye import ofOppong a case decided nine years dgmot that
todayDefendant Wells Fargo istebt collector under the FDCPBt rathethat Plaintiffs having
alleged that Defendant was assigned an ownership interest in Plaintiffsfiéeltha debt went
into default, the question of whetHgefendant’s subsequent attempts to collect the debt it owned
rendered it a “debt collector” under thtute Just as ifOppong thisis a question of a fact that
cannot be determined at the stage of a motion to dismiss.

Defendant’s second argument, that it is not a debt collbetuse it has been the servicer
of Plaintiffs’ loan since before theda went into default, similarly cannot succeed on the basis of
the allegations in the Complaint alone. In briefing, Defendant asserts lilasthheen the servicer
of Plaintiffs’ loan sinceshortly afterthe laan was originated idanuary 2011. Defendan®Reply

Brief, p. 7 (“Wells Fargo serviced the Loan after its origination.”); Corfid. (“On or about

12



January 26, 2011, Plaintiffs entered into a consumer credit transaction with Wi@igd,d LC
by obtaining a mortgage loan”). As Plaintiffs did not go into default until November 2011, if
Defendant’s assertion were supported by the facts, then Defendantpeteidiallybe exempt
from the coverage of the FDCPA under § 1692a(6){f)e provisions of the Complaint to which
Defendant cites in support dsiassertion that it has long been Plaintiffs’ servicer are insufficient
for this Court to find thaDefendant had legally been designated as the servicer of Plaintiff's loan
or been assigned servicing rights prioPtaintiffs’ default inNovember 2011Defendant’s Rep.
at p. 78 (citing Compl. 11 11, 12, 19, and 2€pmplaintparagraptil, states only that “Plaintiffs
contacted WELLS FARGO on August 23, 2011 for the purpose of discussing mortgage a&ssistanc
options.” Paragraphs 12, 19, and 22, only dedh Plaintiffs’ assertions of currentness on their
mortgage loan until November 2011. Accordingly, Defendant relies exclusively oacthibdt
Plaintiffs called Defendant to discuss mortgage assistance in August 20%lalisa that
Defendant legayl was the servicer of Plaintiffs’ loan at the time, and therefore not subject to the
FDCPA. This Court finds this allegation plainly insufficient to support such a fiointhe face
of the Complaint.

To the contrary, the onlylalgationconcerninghe specifiaiming of Defendant’s role as
a servicer in connection with Plaintiffs’ FDCPA claisthat “WELLS FARGO is the alleged
Assignee of the mortgage loan and was the purported Servicer and Noteholder aethg tim
satisfaction of the Loan.” Compl.3] Plaintiffs allege that the loamas satisfied by the Discharge
of Mortgageexecuted on January 29, 2013. Com@8{The earliest point for which there are
definite allegations of Defendant’s status as a servicer is thus January 2018, y@aer after
Plaintiff's mortgage loan is alleged to have gone into defisdteover all of Defendant’s conduct

alleged to have violated the FDCPA occurred between February 2013 and March 2015, in the

13



period after which Defendant is alleged to have been a seandenold of Plaintiffs’ debtand
long after Plaintiffs’ defaultCompl. 1 82

Accordingly, if Defendant wishes to substantidgeassertion thatWells Fargo serviced
the Loan after its originatighthe appropriate vehicle would be a motion for sumymadgment
accompanied by supporting exhibits and affidavits. Defendant’'s motion to dismaissifid

FDCPA claims on this basis is deni&d.

2. Statute of Limitations:

A violation of the FDCPA requires “particular act taken [in] violation of the FDCPA.”
Parker v. Pressler & Pressler, LLE50 F.Supp.2d 326, 341 (D.N.R2009);See also, Huertas v.
U.S. Dept. of EdCiv. No. 08-3959, 2009 WL 3165442, at *3 (D.N.J. Sept. 28, 2009) (“violation
of a provision of the FDCPA requires a discrete act; that is, an identifraditeent wherein the
plaintiff's rights under the Act were violatedIh the context of certain dhe provisions of the
Act, therefore, the Third Circuit has held tidtere theviolative act is by statute an initial act or
communication, subsequent actscommunications do not extend the statute of limitations as

continuing violations.SeeSchaffhauser v. Citibank (S.D.) N.B40 Fed. Appx. 128, 130-31 (3d

2 Whether this conduct, occurring after the alleged discharge of Plaing#fé’can constitute
conduct in connection with the collection of a debt utkdel=DCPA is a question not now
before the Court. In its Reply briefing, Defendant raises an argument, nofiédieintits motion
or opening brief, and to which Plaintiffs therefore did not have an opportunity to respond in
opposition, that Defendant’s alleged reporting to credit agencies and conduchountiee

Deed in Lieu are not conduct in connection with a collection of debt and therefore arbject s
to the FDCPA. Defendant fails to cite any precedent in support of its argumertls andni
limited to four sentences of unsupported legal conclusions. The Court will not addsess the
issuesua sponte

3 The Court also notes that Defendant has failed to brief the issue whether, eveingésat it
werea servicer before Plaintiffs’ mortgage went into to default, it would nevesthble exempt
from the FDCPA for the violations alleged to have taken place between Feb@larand

March 2015, a period after Defendant had acquired Plaintiffs’ defaulted loan ¢wyrasst and,
based upon the evidence to be presented, may have been a “debt collector” under the Act.

14



Cir. 2009) (recognizing that “[w]here FDCPA claims are premised upon atlagaif improper
pursuit of debt collection litigation,” the FDCP#statute of limitations begins to run at the §lin
or service of process fahe “underlying collection action)Peterson v. Portfolio Recovery
Associates, LLC430 F. App'x 112, 114 (3d Cir. 201¢)We agree with the commesense
conclusia reached by other courts that there can be @myinitial communication’ between a
debt collector and a consumer, and any communication that follows the ‘initiedwaication’ is
necessarilynot an ‘initial’ communication.Faced with cases in which a validation notice did
accompany an initial communioan, but the plaintiff argued that the FDCPA was violated by
subsequent communications lacking such a notice, courts have concluded that a debt callector ha
no obligation to send a validation notice with any communication other than the initial
communicatior. (citations omitted));id. at 115 (‘Other circuits have held, entirely reasonably,
that the FDCPA statute of limitations should beginmun on the date of the debt collecsdest
opportunity to comply withthe Act. Regardless of whetHelefendanit had included a validation
notice with its[later] letters to[plaintiff], it would have violated § 1692g(p)f the FDCPA]by
not sending a notice within five days of its first phone conversation with him. Thainversation,
as the statutory ‘iniéil communication,was[defendant’s]last opportuni to comply with that
provision” and was therefore the point at which the ypea&- statute of limitations began to run).
Here, neither of the two FDCPA provision under which Plaintiffs seek rec/Emited
to initial acts or communications. 15 U.S&1692e(2)(aprovides that a debt collector may not
use any false, deceptive, or misleading representation of “the charactentamkegal status of
any debt” in connection with the collection of adgbt.15 U.S.C. 81692f provides that a debt
collector may not use unfair or unconscionable means to collect or attempt to @aojletbt.

Accordingly, the Court finds that each false, deceptive, or misleading reptesentader 15

15



U.S.C. 8§ 1692e(2)(aand eachuseof unfair or unconscionable meairs connection with the
collection of debt alleged in this case may constitute a discret¢iomot#d the FDCPASee, e.g.,
Devine v. Nationstar Mortg. LLONo. CV 151361, 2015 WL 6555424, at *5 (E.D. Pa.t(z8,
2015)(“I n the instant matter, Plaintiff has brought his claim under Section 1692e of the Act. Such
a claim is distingishable from that in which the obligations under § 1692g(a) related only to
collector'sinitial communicatiorand thus subsequent communications could not support a time
barred cause of &on for violation of 1692g(a)Thus, this Court will also considfgefendant’s]
phone calls and letters that were made and sent within one year of thefffifaintiff's Complaint
discrete angbarticular act[s]. Consequently, Plaintiffs FDCPA claim is not barrethégtatute

of limitations” (quotations omitted)).

Plaintiff alleges that Defendant sent 26 false and misleading monthlyrengalits to credit
reporting agencies in violation ®fie FDCPA between February 2013 and March 20The
Complaint was filedn September 28, 2015. Accordingly, the Court finds that those of Plaintiff's
FDCPA claims based upon reports sent within one year prior to September 28, 2015 arechot barr
by the oneyear statute of limitations in this caséhe remaining number of the 26 reports sent
outside of this period however, cannot provide the basis of an FDCPA claim and atdpdire
statute of limitations.

B. No private right of action exists for Plaintiffs under the FCRA

Defendant also moves to Dismiss Plaintiffs’ clainmslerthe Fair Credit Reporting Act,

15 U.S.C. § 16818(a)(1)(A), also arising fronDefendant’s alleged inaccurate reporting to

various credit agenciefPefendant’'s motion is granted becauwSengress did not provide for

4 Again, Defendant has not properly raised a challenge to whether the sendirditoeprets to
credit reporting agencies is conduct in coniogcwith the collection of a debt subject to the
FDCPA.
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private causes of actiomder§ 168ls2(a), and even if Plaintiffshad alleged a violation &
1681s-2(b}—the section of the FCRA that does allow for private causes of action under narrow
circumstances- the allegations in the Complaint would nevertheless be insufficient to state a
claim.

FCRA 8§ 1681<(a) imposesduties on furnishers of informatichto provide accurate
information to consumer reporting agenciésir Credit Rporting Act, 15 8§ 16818(a) The
provision howeverdoes not alle for a private right of actio to enforce violationgduertas v.
Galaxy Asset Mgmt.641 F.3d 28, 34 (3d Cir. 2011¢iting 15 U.S.C. § 168%£(c), (d)
(“[plaintiff] cannot base his claim on 15 U.S.C. § 168&)(1)(A), because no private right of
actionexists under that provisidi.

FCRA, 8§ 1681s2(b), however, does provide for a private right of actioncertain
circumstancesSimmsParris v. Countrywide Fin. Coy52 F.3d 355, 358 (3d Cir. 20115
U.S.C. 8§ 1681=2(b) [i]s the only section that can be enforced by a prigditeen seeking to
recover damages caused by a furnisher of informd}ioks theThird Circuit observed, however:

Although a private citizen may bring an action under 15 U.S.C. § 4B@1s this cause

of action is not without limitations. The duties tlage placed on furnishers of information

by this subsection are implicated only “[a]fter receiving notice purst@ngection

1681i(a)(2) of this title of a dispute with regard to the completeness or accuragy of a

information provided by a person to a consumer reporting agency.” 15 U.S.C. § 1681s

2(b)(1). Notice under § 1681i(a)(2) must be given by a credit reporting agedoya@not

come directly from the consumer.

SimmsParris652 F.3d aB58.Under the provisiorthereforejf a consumer has reasto believe
that the information in his or her credit report provided by a furnisher of informatiosacsurate,

and subsequently notifies the reporting agency from whom the report was recethedssie,

the reporting agency has a duty to conductirarestigation regarding the accuracy of the

® Plaintiffs, in their briefing, have argued that a private right of actiorisexisler § 16818¢b).
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challenged information and to notify the furnisher of that information of theusisUpon
notificationby the credit reporting agencnd only upon notificatiorthe furnisher has a duty to
“conduct an investigation with respect to the disputed information,” 15 U.S.C. §2a8891%)(A),
andthento review and report the resultsitfinvestigation back to the consumer reporting agency.
Id. at § 16812(b)(1)(C).

Here, Plaintiffs donot pleadany facts suggestintpat they actuallytook the first step in
bringing a8 1681s2(b) claim by informingthe crelit reporting agencies that Plaintitielieved
the delinquency information furnished by Defendant to hava breerror. In the absence of any
notification to the credit reparng agencies triggering their aghtion to begin the investigative
processand, later on, to notify Defendant, thereby triggering Defendant’s obligations under the
statute Plaintiff cannot state a claim underl681s2(b). Plaintiffs’ claim under the FCRAo the
extent raised unde§ 1681s2(a) is therefore dismissed with prejudice aodthe extent raised
under 8§ 16812(b)is dismissedvithout prejudice.
C. Preemption of State Claims Wwder the FCRA

Plaintiff alleges eight actionby Defendantwhich breached thauty of good faith and fair
dealing with respect tibs servicing and management daktiffs’ loan, and/or which constituted

negligence on the part of Defendant

a. InstructingPlaintiffs to Intentionally become delinquent on the Loan in order to qualify for
mortgage assistance, thereby encouraging Plaintiffs to breach theactoak obligation;

b. Refusing to communicate with Plaintiffs on multiple occasions regarding ttexmgts to
apply for mortgage assistance with WELLS FARGO;

c. Refusing to acknowledge Plaintiffs’ efforts to conduct a short sale of the proper

d. Incorrectly informing Plaintiffs that they could not pursue a eiedieu unless and until a
short sale appli¢teon had been reviewed and denied;
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e. Referring Plaintiffs’ file to foreclosure without first informing Plaintiffs afy issues
related to their short sale application;

f. Delaying the recordation of Plaintiffs’ de@ttlieu in an attempt to collect damagesnh
Plaintiffs for the water damage suffered by the property on January 29, 2013;

g. Continuing to report Plaintiffs, separately and individually, as delinquent on thretboa
CBI, Trans Union, Innovis, and Experian for twesty (26) months after Plaintgfhad
executed and notarized the deedieu; and

h. Delivering the deedh-lieu paperwork to Plaintiffs nearly two (2) weeks after the deadline
established by HUD for WELLS FARGO to do so.

Complaint, at { 87 Defendant, in response, asguthat Plaintiffs’ state law claims based on this
conductare preemptelly the FCRA

The Court finds thabnly claim (g), concerning Defendant’s reporting to credit agencies,
is preempted by theCRA § 1681t(b)(1)(F) becausbe FCRA prohibitsstate law claims made
againsg furnishers of informatioronly to the extent that the state law claims relate to the
responsibilities of a furnisher of information in reporting information to a crepdrting agency.
The remaining seven oPlaintiffs’ allegations with respect to thalleged breach of dutsind
negligencedo not relate to improper reportiagd therefore aneot preempted by the FCRA.

The statutenandateshat “no requirement or prohibition may be imposed under the laws
of any state with respect to any subject matter regulated (fBI&fSCS 8§ 16818], relating to
the responsibilities of persons who furnish information to consumer reporting agenciés.. . .
U.S.C. § 1681t(b)(1)(F) (emphasis added). The controlling section mentioned in § 1681t(b)(1)(F)
is 8 16812, which relates specifically to a furnisher of information’s duties to reporniaion
to credit reporting agencies.

Courts in this Disict have widelyembraceda “total preemption” approach when
interpreting th&=CRA. See Burrell v. DFS Servs, LLC/53 F. Supp. 2d 438, 445 (D.N.J. 2010);

Edwards v. Equable Ascent, FNCL, LUb. 1tcv-2638, 2012 U.S. Dist. LEXIS 54112, at *18
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(D.N.J. Apr. 16, 2012)15 U.S.C. § 1681t(b)(1)(F) prohibits the imposition of state laws “with
respect to any subject matter regulated under [15 USCS § 1681c], relating wpthesitalities
of persons who furnish information to consumer reporting agencies” .15. U.S.C. §
1681t(b)(1)(F).The“total preemption” approach is consistent with the Supreme Court’s holding
in Cippollone v. Ligget Grp. Inc505 U.S. 504, 521 (1992), “which found that the statute’s usage
of ‘no requirement or prohibition’ is to be construed broadly, ‘suggest[ing] no distinctiwedre
positive enactments and common law; to the contrary, those words easily encohtigasi®ns
that take the form of commdaw rules.” Edwards 2012 U.S. Dist. LEXIS 54112, at *19.
Congress specificallgrafted his section of the FCRA “to eliminate state causes of action relating
to the responsibilities of persons who furnish information to consumer reporting agefaiias
v. Cavalry SPV I, LLCNo. 3:12cv-05664, 2013 U.S. Dist. LEXIS 60380, at *26 (D.N.J. Apr. 29,
2013) (quotingCampbell v. Chase Manhattan Bank, USA, N2A@05 U.S. Dist. LEXIS 16402
(D.N.J. June 24, 2005)). “Therefore, any state law claims predicated upon the falsagegor
negative credit activity are dismissed as preemptatddoffCRA."Fallas, 2013 U.S. Dist. LEXIS
60380, at *26.

In this case, the conduct allegeddampl. 187(g), clearly deals with credit reporting, and
is therefore preempted by the FCRA. Defendant has provided no basis under the mecedent
interpreting ERA preemption as to why the remainiagven allegations, dealing with other
conduct, should also fall within the purview of the statute. Defendant’s motion isotieegednted
with respect to any state law claims based upon the conduct in § 87(g)niedt wih respect to

the remaining allegations in 87 on this basis.
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D. Good Faith and Fair Dealing

“Every party to a contract . . . is bound by a duty of good faith and fair dealinghithegot
performance and enforcement of the contraBtrinswickHills Racquet Club, Incv. Route 18
Shopping Ctr. Assogsl82 N.J. 210, 224 (2005peeRestatement (Second) of Contra8t805
(1981). Thecovenant calls for parties to refrain from doing “anything which ale the effect
of destroying or injuring the right of the other party to receive” the benefits ofdhtact.
Brunswick Hills 182 N.J at 22225 (quotingPalisades Props., Inc. vrénetti, 44 N.J. 117, 130,
207 A.2d 522 (1965Defendant moves to dismiss Plaintiff's breach of duty claims on a number
of bases, the most fundamental of which is that Plaintiff has failed to allegeefit beder any
contract with Defendant of which Ridiffs’ were deprived by action of Defendant’s alleged
breach.

Good faith and fair dealing inquiries are inherently fact sensitivealbliegin with an
analysis of plaintiff's expectations under a contrgé] plaintiff may be entitled to relief uner
the covenant [of good faith and fair dealing] if its reasonable expectationssareygd when a
defendant acts with ill motives and without any legitimate purpd&eéCarlo v. St. Mary Hosp.,
530 F.3d 255, 267 (3d Cir. 2008) (quotBiguinswick Hill Racquet Club, Inc. v. Route 18 Shopping
Ctr. Assocs.1182 N.J. 210, 226 (2005) (internal quotations omittddpreover,“a defendant
may be liable for a breach of the covenant of good faith and fair dealing even if it doeslate ‘vi
an express term of a contractldl. (quotingSons of Thunder, Inc. v. Borden, Int48 N.J. 396
(1997)). This does not, however, mean that the covenant of good faith and fair dealing may
override an express term within a contr@¢tison v. Amerada Hess Cori68 N.J. 236, 244, 773

A.2d 1131 (2001).

21



The Complaint lists Defendastconductwhich is alleged to havereached the duty of
good faith and fair dealingseven of Platintiffs’ eight allegations were not preempted by the

FCRA:

a. Instructing Plaintiffs to Intentionbl become delinquent on the Loan in order to qualify for
mortgage assistance, thereby encouraging Plaintiffs to breach theactoak obligation;

b. Refusing to communicate with Plaintiffs on multiple occasions regarding ttexmgts to
apply for mortgge assistance with WELLS FARGO;

c. Refusing to acknowledge Plaintiffs’ efforts to conduct a short sale of the proper

d. Incorrectly informing Plaintiffs that they could not pursue a diedieu unless and until a
short sale application had been reviewed @enied;

e. Referring Plaintiffs’ file to foreclosure without first informing Plaintiffs afy issues
related to their short sale application;

f. Delaying the recordation of Plaintiffs’ de@ttlieu in an attempt to collect damages from
Plaintiffs for the wger damage suffered by the property on January 29, 2013;

h. Delivering the deedh-lieu paperwork to Plaintiffs nearly two (2) weeks after the deadline
established by HUD for WELLS FARGO to do so.

Compl. 1 87.

Paragrapl87(a) fails to state a claim for breach because Defendant's employee, Wendy
Freeman, is alleged to have advised Plaintiffs to become delinquent on themm Naneimber
2011, before the March 13, 2012 assignment which made Defendant a party to Plaiotifage
note® Accordingly, Plaintiffs’ have failed to allege a contract between Plaintiffd Defendant

at that point, under which Plaintiffs could have had any reasonable expectations.

® The Court is not addressing at this time, whetfi@efendant were thservicerof Plaintiffs’

loan at the time Ms. Freeman allegedly advised Plaintiffs to become delinquiaetrdaan,

there may have beaome contractual obligatiamreated by Defendant’s servicgatusbecause

the factsequiredto make such a determination are not before the Court on Defendant’s motion
to dismiss and have not been briefed by the parties.
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Paragraph 87(b)Plaintiffs’ requests for mortgage assistancejageaphs 87(c), (d), (e)
(related to the short sale), and paragra&t{§ and (h) (related to the deed in lieu), allege conduct
that took place inwhole or in part after Defendant becara party to the mortgage note, but
Plaintiffs have still failed to identify the benefit under the contract of wiiel were deprived by
Defendant’s alleged bad faith. Defendant argues that no provision of the mortgagbkligates
Defendanto provide or entitlesPlaintiffsto receive postdefault relief in thdorm of short sales,
deeds in lieuor other assistance. Plaintiffs have not identified any such entitlementsadadlirt
has not independently identified aagtittement In the absence a contractual obligation, the
Court cannot find that Plaintiff had any reasonable expectation talptailt mortgage assistance
under the mortgage note that could have been frustrated by Defendant’s alleged b&adaith.
Elliott & Frantz, Inc. v. Ingersll-Rand Cqg,.457 F.3d 312, 3289 (3d Cir. 2006) (“The implied
duty of good faith and fair dealing requires that neither party shall do anything witidhave
the effect of destroying or injuring the right of the other p#otyeceive the full fruits of the
contract” (emphasis addedyuotation omitted))Black Horse Lane Assoc., L.P. v. Dow Chem.
Corp, 228 F.3d 275, 288 (3d Cir. 2000A party to a contract breaches the covenant if it acts in
bad faith or engages in some other form of inequitabidwctin the performance of a contractual
obligation” (emphasis added)\ccordingly, Plaintiffs’ claim for breach of the duty of good faith
and fair dealing is dismissed, without prejudice.

E. Negligence

Finally, both parties devote their briefing on Plaintiffs’ negligence claiméet¢bnomic
loss doctrine. Defendant contends that because “[u]lnder New Jersey laweatmly does not
arise from a contractual relationship unless the breaching partyaoviiedependent duty imposed

by law,” Plaintiffs’ negligence clains barred by the economic loss doctrine amuct be dismissed.
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Defendants’ Motion Brief, p. 16 (quotirgaltiel v. GSI Consultants, Ind.70 N.J. 297, 316 (2002).
Defendant argueshat Plantiffs’ have failed to allege that Defendant owé@daintiffs an
independent duty of carPlaintiffs agree that the economic loss doctrine applies, but assert that
an independent duty of care arises from consideration of the public interest.

Whether or nbthe economic loss doctrine were to apply to Plaintiffs’ claidyts of care
owed to plaintiffs isan essentiaklement of any New Jersey state law negligence claim. As the
Third Circuit has observed:

The threshold inquiry in a negligence action is whether the defendant owed théf plainti

duty of care. Under New Jersey law, “whether a person owes a duty of reasonable ca

toward another turns on whether the imposition of such a duty satisfies an abiding sense of

basic fairness under all of the circuarstes in light of considerations of public policy.”
Holmes v. Kimco Realty Corp598 F.3d 115, 118 (3d Cir. 201Quoting Monaco v. Hartz
Mountain Corp., 178 N.J. 401, 840 A.2d 822, 833 (2004).

Here, Plaintiffs have failed to plead a claim for negligence because they have ewt rais
any allegations establishing that Dedlent owed them a duty of care, nor have they pointed to any
New Jersey or federal law indicating thmbrtgage lenders owe borrowers a duty of care as a
general matter. Instea®Jaintiffs offer only a single decision from the District o&lBware,
commenting on Maryland law, which found banks had a duty of care toward customers under a
general conception of the public intereéSeeHill v. Equitable Bank655 F. Supp. 631, 63®(

Del. 1987. This Court is not persuaded by Plaintiffs’ -@iDistrict authority decided under the
law of a different state.

Here, New Jersey law is clear tlvetten the contractual relationship is between a lending
bank and a borrower, the lenddpes not owe a duty of care to a borrower, even if the borrower

is a consumer.Stolba v. Wells Fargo & CoNo. 16-6014, 2011 WL 3444078, at *5 (D.N.J.

Aug.8, 2011)See United Jersey Bank v. Kens6 N.JSuper. 540, 704 A.2d 38, 45 (NSlper.
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Ct. App. Div. 1997) (“There is, therefore, a general presumption that the relationship betwee
lenders and borrowers is conducted at aength, and the parties are each acting in their own
interest.” (quotations omitted){lobe Motor Car Company v. First Fid. Bank, N.&73 N.J.
Super. 388, 641 A.2d 1136, 113® (N.J. Super.Ct. Law Div. 1993) (“[C]reditor-debtor
relationships ... rarely are found to give rise to a fiduciary duggg alspdiscussion irMarias

v. Bank of Am., N.ANo. CIV. 144986 RBK/JS, 2015 WL 4064780, at *3 (D.N.J. July 1, 2015),
appeal dismissefDct. 6, 2015jciting Bijeau-Seitz v. Atl. Coast Mortg. Servs., Indq. 12-6372,

2013 WL 3285979, at *6 (D.N.J. June 28, 201BYyen if a creditor bank voluntarily counsels a
borroweron its loan, the bank does not take on a specific independent duty imposed by law, and
thus, the bank is not liable in tort to the borroWeMhe generally adversarial nature of creditor
debtor relationshipeaves no room for the implied duty of care argued by Plaintiffs. Accordingly
Plaintiffs’ negligence claim is dismissed.

V. Conclusion.

For the foregoing reasons, Defendatis Motion to dismiss is granted in part and denied
in part Defendant’s motion to dismiss Count I, Plaintiffs’ FDCPA claim, is granted ringpal
denied in part because although Plaintiffs have alleged that Defendant is a “cedtocalinder
the statute, only those violations alleged to have occurred withontgear statute of limitations
are actionable, and thus, Plaintiffs’ claims based on conduct occurring befarmBep28, 2014,
are dismissed with prejudice; Defendant’s motion to dismiss Count Il, Plaiff@®RA claim, is
granted and Plaintiffs’ cla is dismissed with prejudice with respect to 15 U.S.C. § 188)s
because there is no private right of action under that provision of the statute, and wifdigepre
to the extent raised under 15 U.S.C. § 163(1g for failure to state a claim; Dafdant’'s motion

to dismiss Counts Ill and IV as preempted by the FCRA is granted asns dased upon the
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allegations in  87(g) of the Complaint and denied as to the remainder of the claaunsebaaly
state law claims based on Defendant’s reporting to credit agencies are baeedhenstatute;
Defendant’s motion to dismiss Count I, Plaintiffs’ good faith and faitidgaclaim, for failure
to state a claim is granted and Plaintiffs’ claim is dismissed without prejudice foefelplead
any beefit under a contract with Defendant of which Plaintiff was allegedlyikgpias a result
of Defendant’s conduct; and, lastly, Defendant’s motion to dismiss Count IV, ifPRint
negligence claim, for failure to state a claim is granted and Plaintiffs’ ctathsinissed because
Plaintiffs have failed to allege any independent duty of care imposed upon Defbpdiaw.

Order to follow.

Dated: 10/31/2016 /s/ Freda L. Wolfson
The Honorable Freda L. Wolfson
United States District Judge
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