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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

UNITED STATESLIABILITY
INSURANCE COMPANY,

Plaintiff,
Civil Action No. 16-887BRM-LHG
V.

DR.TODD SINGER SCOTTSINGER,
andREGNISMANAGEMENT, L.L.C.,
OPINION
Defendang.

MARTINOTTI, DISTRICT JUDGE

Beforethis Courtis amotionto dismissor remandiled by Defendant®r. ToddSinger,
Scott Singer (together the ‘Singer$), and Regis Management,L.L.C. (“Reqis”)
(collectively,“Defendanty requestinghe Courtdeclineto exercisgurisdiction overPlaintiff
United StatesLiability Insurance Company’s (Plaintiff”) claims under theDeclaratory
JudgmentAct (the “DJA”), 28 U.S.C. 88 2201-220ZDkt. No. 11.) Plaintiff opposeghis
motion. (Dkt. No. 15.) For the reasonsset forth herein, Defendant’s motiorto dismissis
GRANTED.

l. BACKGROUND

Plaintiff seeksa declaratoryjudgment interpreting theghts and obligations of the
partiesunder acertainPrivateCompanyManagement.iability Policy, numberCD 1006947C
(the “Liability Policy’), issuedby Plaintiff to BDC ManagemenServicesLLC for the period

May 10, 20150 May 10, 2016(Compl. (Dkt. No. 1) at 1..) Dr. ToddSingeris adentist,who
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allegedlyownsor ownedseveraldentalpracticedocatedin New Jersey(ld. at§ 8) According

to the Complaint, BDC Management ServicekC, was formed to managihese dental
practices.(Id. at § 13.) Plaintiff alleges that Scott Singer served as the CEO of BDC
Management Services, LLC, amt. Todd Singer was either an officer or director of the
company. ld. at{1/14-15.)According tothe pleadings, Regn{fk/aBDC Management, LLL

is a separatdental management compamyned and/or operated by the Singelic. &t 7 9.)

On June 22, 2018BDC Management Services, LLC, along with BDIP, LLC, BDIP
Holdings, Inc., and Topspin Partners LBO, LP, filed a lawgairest the Singer&egnis, and
certain affiliated dental practicéasr, inter alia, damagearising from alleged fraud and breach
of contractin the Supreme Court of the State of New York, County of New York captioned
BDC Management Services, LLC, et al. v. Singer, etlatlex No. 652217/201%the
“Underlying Actiori). (Id. at116.) Pursuant to the Liability Policy, Plaintiffitially agreed to
defend the Singers in the Underlying Actiold. @t § 17.)By letter dated October 23, 2015,
however,Plaintiff advised the Singersdhe was no coverage for the claims asserted against
them by BDC ManagemenServices, LLC,basedon an “insured vs. insurédexclusion
contained in the Liability 8licy. (Id. at § 19.) Subsequently, Plaintiff received information
indicating that BDIP, LLC, BDIP Holdings, Inc., and Topspin Partners LBOh&d sufficient
ownership interests in BDC Management Services, ku€hthat any claims by these entities
against the Singenwould fall within a “percentage shareholdeexclusionin the Liability
Policy. (Id. at1122, 38-42.)

Consequently, orFebruary 18, 2016,Plaintiff filed the presentaction seekinga
declarationthat it was not obligatedunderthe Liability Policy to defendor indemnify the

Singersfor any claimsassertedagainstthemin the UnderlyingAction. (Dkt. No. 1at 1132-



42.) Additionally, Plaintiff seeks a declaration that Regnis is not an insured entifigrthe
Liability Policy and therefore Plaintiff has no obligation to defend or indemnify Regnis for
the claims asserted against it in thederlying Action. [d. at 1143-45.)

Defendants move to dismiss the case or remand it to state court, arguihg tBattt
should ecline to exercise its disciehary jurisdiction over the mattéecausgamongother
reasonsa parallelactionis now pendingn the Superior Court dilew JerseyLaw Division,
SomerseCounty, captione&electivdnsurance Co. oAmerica,et al., v. Singer,et al., Civ.
No. SOM-L-464-16(the " StateCoverageiction”).

The StateCoverageAction wasbroughtby Selectivelnsurance Company @fmerica,
and various affiliated companies(collectively, “Selectivé) on March 9, 2016,seekinga
declaratoryjudgment thatSelectivehasno dutyto defendor indemnifyDefendantsandtheir
associatedlentalpracticedor claimsassertedagainstthemin variouslawsuits,including the
Underlying Action, pursuanto the manifold commercialgeneralliability insurancepolicies
thatSelectivassuedo theseparties(Defs! Mot. to Remandor Dismiss,Ex. A, StateCoverage
Action Am. Compl. For Declaratoryd. (Dkt. No. 11-2) at 1-3.) In mid-May 2016, Foremost
Signature Insurance Company~@remost) joined the State CoverageAction as a plaintiff,
alsoseekingadeclaratiorwith respecto its obligationto defendor indemnifyDefendantand
relateddentalpracticesn the UnderlyingAction, among othelawsuits.(ld.)

OnJune 2, 201@efendantansweredndjoinedPlaintiff asathird-partydefendantn
the StateCoverageAction. (Defs! Mot. to Remandor Dismiss,Ex. B, StateCoveragéAction
Answerto Am. Compl., CounterclandThird PartyCompl.(Dkt. No. 11-2)at 23-28.)In their
third-partycomplaint,DefendantseekadeclaationthattheLiability Policy obligatesPlaintiff

to defendand indemnify Defendantdor the claims assertedagainstthemin the Underlying



Action. (Id.) Plaintiff hasbeenservedin the State CoverageAction but, by consentof the
parties its deadlineto answerthe claims againstit hasbeenheld in abeyancegyendingthis
Court’sruling on the instant motion.

Plaintiff opposes thenotion to dismissor remand arguing,amongother things, that
dismissals not appropriatbecauséhe StateCoverageAction is not “parallel’ to thethiscase
For thereasonsetforth below, themotionto dismissis GRANTED.!

. LEGAL STANDARD

In general, the party “assertingjurisdiction[] bear[s] the burden of provinghat
jurisdiction exists” Castrov. United StatesDept of HomelandSec, Civ. No. 16-1339, 2016
U.S.App.LEXIS 15926,at*16 (3d Cir. Aug. 29, 2016 marksomitted)(quotingNuveerMun.
Trustexrel. NuveerHigh Yield Mun. Bond Fund. WithumSmitiBrown,P.C, 692 F.3d 283,
293 (3d Cir. 2012)).However,a motion requestinghat a district court declineto exercise
jurisdiction over aDJA claim does notmplicateadefectin federalsubjectmatterjurisdiction.
Reiferv. Westporins. Corp, 751 F.3d 129, 13@d Cir. 2014).Rather thedecisionto exercise
jurisdiction over DJA claimsis committedto the “substantiatliscretiori of the district court,
asinformedby alist of factorsenumeratedby the Third Circuit. I1d. at 137-48.

[11.  DECISION

The DJA providesthata court Tmaydeclaretherights and otherlegal relationsof any
interestedparty seekingsuch declaratior. 28 U.S.C. § 2201(aJemphasisadded). The

Supreme Courthas long held that this confers discretionary, rather than compulsory,

! Becausehis actionwas originally filed in this Court, and not removedfrom statecourt, it
cannot béremanded’and the appropriatemedyis dismissalin favor of the StateCoverage
Action.



jurisdiction uponfederalcours.” Reifer, 751 F.3dat 134 (quotingBrillhart v. Excesdns. Co.
of Am, 316 U.S. 491, 494 (1942))This is in stark contrastto the generalrule that “federal
courts have atrict dutyto exercisethejurisdictionthatis conferreduponthemby Congress.”
Reifer, 751 F.3dat 134 (quotingQuackenbush. Allstatelns. Co, 517U.S.706, 716 (1996)).
Nonethelessalthough thédJA confersondistrict courts a “uniquandsubstantialliscretion,”
theexerciseof thatdiscretionmust be “soundndreasoned.Rdfer, 751F.3dat 139.
TheDJAis commonly invokedby insurance&eompaniesto seekadeclaratorjudgment
on a purelystatelaw matter in federalcourtbasedon diversity subjeatatterjurisdiction Id.
at 141.In responséo suchcasesthe Third Circuit haspreviously observethat“[t]he desire
of insuranceompanieandtheirinsureddo receivedeclarationsn federalcourt onmattersof
purely statelaw hasno specialcall on thefederalforum.” StateAutoIns. Cos.v. Summy234
F.3d 131, 1363d Cir. 2000). Consequentlit, becamecommonpracticefor district courts “to
decline to exercisejurisdiction over declaratoryjudgmentactions, involving an insurance
companythataresolelybrought on diversityandhave ndederalquestion ointerest. Reifer,
751 F.3dat 142.1n Reifer, however, th&hird Circuit cautionedagainst tecliningjurisdiction
per s€ in suchcasespecausea “wholesale,revolving door’ dismissalof suchcases would
evidenceneither sound naeasonedliscretionld. at 147(citing Wiltonv. Severtalls Co, 515
U.S.277, 286 (1995andBituminous Coal Operator@ssa., Inc. v. Int’l Union, UnitedMine
Workersof Am, 585 F.2d 586, 59@&d Cir. 1978)) (additionatitationsomitted).Instead the
Third Circuit instructeddistrict courtsto consider a number dactors when determining
whetherto exercisgurisdiction oversuchdeclaratoryjudgment actions, including:

(1) the likelihoodhatafederalcourtdeclaratiorwill resolve theincertanty
of obligationwhich gaveriseto the controversy;

(2) the convenience of thgarties;



(3) the publidnterestin settlemenbf the uncertainty of obligation;
(4) theavailability andrelativeconveniencef otherremedies;

(5) ageneralpolicy of restraintwhenthe sameissuesarependingin astate
court;

(6) avoidanceof duplicativelitigation;

(7) prevention of the use of tideclaratoryactionasa method oprocedural
fencingor asameansto provide anotheforum in aracefor res judicatg
and

(8) (in the insuranceontext),an inherentconflict of interestbetweenan
insurer’'s dutyto defendin a statecourtandits attemptto characterizehat
suitin federalcourtasfalling within the scope of a policy exclusion.

Reifer, 751 F.3cht 146.

Importantly, ‘tlhe existence of pending parallel state proceedings militates
significantlyin favor ofdecliningjurisdiction, althoughit alone does notquiredoing so.”ld.
at144-45 As such,whenaparallelproceedingexists adistrict court shouldleclineto exercise
jurisdiction unless thelistrict court has “rigorougly] ensufed] [itself] that the existenceof
pendingparallelstateproceedingss outweighedy opposingactors’ Id. at 145.

a. Existence of a Parallel State Proceeding

TheThird Circuit definesa parallelproceeding as “another proceeding . . . penufirag
state court in which all the mattersin controversybetweenthe parties could be fully
adjudicated. Id. at 137n.9 (quotingBrillhart, 316U.S. at 495). Thepartiesin thetwo actions
neednot becompletelyidenticalin orderto be parallel, but rathera “substantialdentity of
partiesandclaims mustexist.IFC Interconsult AGv. Safeguardnt’| Partners,LLC, 438 F.3d
298, 306(3d Cir. 2006). In thecontextof insulancecoveragections,evenwhenthecoverage
issueis not presentlybefore the statecourt, astateactionwill still be deemedparallelif the
coveragassue“will asamatterof logic necessariharisebefore thanatteris concludedn state

court.” Atl. Mut. Ins. Co.v. Gula, 84F. App'x 173, 175(3d Cir. 2003).



Here, the partiesdisputewhetherthe State CoverageAction should be considered a
parallelproceedingPlaintiff argueghatthe StateCoverageiction does nofall under thél'hird
Circuit’'s broad definition becausé‘[tjhat complicatedaction addressesompletelydifferent
policies,insuredsandcoveragdassue$ and“this Courtcanmakea determinatiorwith regard
to the narrowissuespresenthere without any possibility of conflict with the StateCoverage
Action.” (Dkt. No. 15at 1.) Themerefactthatafederalactionandstateactionpotentiallymay
not conflict, however, does naompela findingthat the actionsare not parallelproceedings.
Ratherastateactionis parallelto afederalactionif “all thematteran controversyetweerthe
partiescould be fully adjudicated in the stateaction.Reifer, 751 F.3dat 137 n.9(emphasis
added).Indeed,a casemay be parallel, evenif the mattersin controversyare not currently
beforethe $atecourt,if asamatterof logic it will necessarilyarisein the stateaction.SeeAtl.
Mut. Ins. Co, 84 F. App'x at 175; seealso Owenyv. Hartford Ins. Co,, Civ. No. 14-924
(RBK/JS),2014U.S. Dist. LEXIS 82172,at *18 (D.N.J. June 17, 2014) (finding underlying
statetort actionparallelto federalDJA casebroughtby insurerbecause€insurancecoverage
issuesquite clearly could beadjudicatedn the underlyinditigation, andthus|it] should be
consideredhparallelproceeding); Firemenis Ins. Co.v. B.R.Kreider & Son,Inc., Civ. No. 14-
6065, 2018J.S.Dist. LEXIS 39567,at*19 (E.D. Pa.Mar. 24, 2016)same) Kelly v. Maxum
Specialtyins. Grp., Civ. No. 14-7149, 201%J.S. Dist. LEXIS 132221 ,at *12 (E.D. Pa.Sep.
29, 2015)same)

The Court finds theState CoverageAction clearly falls within the Third Circuit's
definition of aparallelaction All theissuego bedecidedin this casearesquarelybeforethe
state court through Defendants’third-party complaintin the State CoverageAction. It is

indisputablethat the Superior Court oNew Jerseycan fully adjudicateall the mattersin



controversybetweenthe partiesherethroughresolutionof that third-party complaint.Justas

the StateCoverageéiction canresolveSelectiveandForemats pleasfor declaratoryjjudgment
regardingthose oftheir insurancepoliciesthat wereimplicatedby the Underlying Action, so

too canthe StateCoveragéAction fully adjudicatePlaintiff’'s claimsregardingts duties under
the Liability Policy vis-a-vis the Underlying Action. Moreover, tharties’claimsin the State
CoverageAction sharea significant nexus offact andlaw to thosehere astheyall involve

insurersobligationsto defendor indemnify Defendantsn the Underlying Action.

ForthesereasonstheCourtfindsthattheStateCoveragéictionis aparallelproceeding
to thepresentaction.Thisfinding createsa presumptioagainsiexercisng jurisdictionover the
presenfction.

b. Other Reifer Factors

Havingconcludedhatthereis a pendingarallelstatecourtproceedingthe Court must
next determineif the relevantReiferfactorsoutweigh the presumpticimat the Court should
declinejurisdiction. The Court findsthatthey do not.

Thefirst factoris whetherafederalcourtdeclaraion will resolve theaincertaintyof the
obligationwhich givesriseto the controversyhile afederalcourtdeclarationcould resolve
uncertaintyabout theparties’rights and obligations under theiability Policy, a statecourt
declarationcould doso as well. The claims here—including therequestfor declaratory
judgment—are madeunderstatelaw, and a stateforum canresolve thassuesthe sameasa
federalcourt.In thatregard none ofthe partiesasserthatthis actioninvolvesunsettledareas
of statelaw. NonethelessDefendantsarguethat “a larger controversyexiststhat will not be
completelyresolvedby a ruling in this action,” becausaf this court and thestate court

determinethat multiple insurersare obligedto defendand/or indemnify Bfendantsn the



Underlying Action, a disputemay arisebetweenthe insurersasto their relative contribution
responsibilities.(Defs.” Mot. to Remandor Dismiss (Dkt. No. 11-1) at 10-11.) The Court
disagreeswith Defendants’focus onthis Reifer factor. The obligationsat issue here are
Plaintiff's obligationsto Defendants,not Plaintiff’'s potential contribution obligationso
Selectiveor Foremost.Uncertaintiesegardingsuchextraneousbligationsare inappositeto
the decisionto exercisejurisdiction over the instantase Thus, contrary to Defendants
assertionsthis first Reiferfactoris aneutralone.

Thesecondactoris the conveniencef theparties Thepartiesdo not disput¢hatboth
the federaland stateforums are equally accessibldo dl partiesand that neitheraction has
proceededignificantly pastinitial filings. However,Plaintiff assertghatit would beseverely
inconvenienced this matterwasdismissegbecausd it is “requiredto litigate its separatand
narrowissuesn conjunctiorwith themorecomplexandnumerousssuesn theStateCoverage
Action, adeterminatiorof its rightswill takelonger,forcing [Plaintiff] to expendargersums
in thedefenseof the Defendants(Dkt. No. 15at6.) Defendantsounterthatspitting Plaintiff,
Selective,and Foremost’sclaims into two separateactions “is less convenientand more
expensivefor the partiesand the Courts involvedhan the single action now pendingn the
Superior Court oNew Jerseyin which all relevantissuescanbeandare beingraised” (Dkt.
No. 11-1 at 4.) No matterwhich forum this disputeis litigated in, dl partieswill face some
degreeof inconvenience; on the one hardkintiff will likely be inconveniencelly havingto
resolveits claimstogetherwith the othernnsurers while, on theother hand,Defendantswill
likely be inconvenienced they haveto defendtwo overlappingcasessimultaneouslyC.f.
Sumnerv. Tompkindns. Agencies)nc., Civ. No. 16-2218, 2016J.S. Dist. LEXIS 78379,at

*34-35 E.D. Pa. June 15, 2016)“[T]he conveniencef the partiesis surely servedby



adjudicating the overlappingasesn oneforum. Thisis particularlytruein light of thefactthat
the statecourt and federal court sharethe samegeographic regiortherebyprecludingany
argumenthatthereis agreatgeographicatonvenienceervedoy keepingonecasen federal
court.”). Balancingtheseinterestsagainsteachother, the Court finds th@condReiferfactor
to beneutral.

The third factor considers the puial interestin settlementof the uncertaintyof
obligation.Thepartiesagreethatthereis nosignificantpublicinteresthatthis caseberesolved
in federalcourt. Indeed, other couris this circuit have found thereis no federalinterest
involved in[cases]concen[ing] purely questions ddtatelaw.” 1100AdamsSt. CondoAssn
v. Mt. Hawley Ins. Co, Civ. No. 14-2203(SDW), 2014 U.S. Dist. LEXIS 147145,at *16
(D.N.J.Oct. 15, 2014)seealsoKelly, 2015U.S. Dist. LEXIS 132221 at*14 (*A declaration
by astatecourt onstatelaw wouldbetterservethe publicnterestbecause statecourtis better
suitedto adjudicatestatelaw claimsin thefirst instancewhenableto doso”’). Thereforethe
third Reiferfactorweighs againstexercisingurisdiction over thepresentaction.

The fourth factor is the availability andrelative convenience of otheemediesThis
factorweighsin favorof dismissabecaus¢heNew JerseyDeclaratoryJudgmenAct, N.J.S.A.
88 2A:16-52 — 54allows for substantiallysimilar relief to that providedby the DJA. SeeNL
Indus.,Inc. v. N.J. Dept. of EnviromentalProt., 397 N.J. Super. 127, 131 (Ap®iv. 2007)
(“This statuteempowershe courtdo declarerights, statusand otherlegal relatiors to afford
litigantsrelief from uncertaintyandinsecurity.lts purposas to enduncertaintyconcerninghe
legalrightsandrelationsof partiesbeforetheyhavesufferedineradicablelamageor injury for
which only acompensatorgr coerciveremedycan provideredress) (citationsandquotations

omitted).
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Becausethe Court has determinedthat the State CoverageAction is a parallel
proceedingthefift h andsixth factors,a generalpolicy of restraintwhenthe sameissuesare
pendingn astatecourt and avoidanad duplicativelitigation, bothweighin favor ofdismissal

The seventhfactor seeksto prevent use of theleclaratoryaction as a method of
procedurafencingor asameango provide anotheforumin aracefor resjudicata Neither
party argueghat concernsaboutforum shoppingweighheavilyin this case eitherin favor or
againstexercisingurisdiction overthis case

Finally, asto theeighthfactor,thereis aninherent conflict ointerestbetweerPlaintiff's
duty to defendtheSingersn statecourtandits attemptto characterizeéhat suitin federalcourt
asfalling within the scopeof a policy exclusionAccordingly, this factor militatesin favor
decliningjurisdiction overthis case.

In sum,eachof the Reiferfactorsare either neutralor weigh in favor of decliningto
exercisgurisdiction overthis case Therefore thesefactorsdo not do not outweigtihe strong
presumptioragainsturisdictionin light of the pendingstateCoverage Action. Consequently,
the Courtdismisseghis casewithout prejudice.

V. CONCLUSION

For the reasonsset forth above, Defendants motion to dismiss or remand is
GRANTED. Accordingly,this matteris dismissedvithout prejudiceandthecases closed An

appropriateorderwill follow.

Date: October 6, 2016 /s Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
United States District Judge
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