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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

MARTH HICKS,

Plaintiff,
Civ. Action No. 16-092BRM-LHG
V.

STATE OF NJ DEPARTMENT OF :

CORRECTIONS, MAJOR GERALD : OPINION
CALDARISE, and LIEUTENANT BERNARD

WILLIE,

Defendants.

MARTINOTTI , DISTRICT JUDGE

Beforethis Courtis DefendanMajor GeraldCaldarise’'g“Caldarise”) Secondviotion to
Dismiss(ECFNo. 54) Countll of Plaintiff MarthaHicks' (“ Plaintiff”) First Amended Complaint
(the“AmendedComplaint”) pursuanto FederalRulesof Civil Procedure 12(b)(1gnd12(b)(6).
(ECF No. 21.) Paintiff oppose<Caldarise’sMotion. (ECF No. 55.) Pursuartb FederalRule of
Civil Procedure 7@®), the Courtdid not hearoral argumentFor the reasonsset forth herein,
Caldarisés Motion to Dismissis GRANTED.

l. BACKGROUND

For the purposeof this Motion to Dismiss,the Courtacceptghefactualallegationsn the
Amended Complainastrue anddrawsall inferencesan the lightmostfavorableto Plaintiff. In
Phillips v. Cty. of Allegheny515 F.3d 224, 228 (3dir. 2008).

Plaintiff is a Hispanidemalecorrectionabfficer employed by th&lew JerseyDepartment

of Correctiong“*DOC"). (ECFNo. 21 at 1 12-14.Plaintiff filed this actionagainsthe DOC and
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herformersupervisoraittheDOC, Caldariseand DefendaritieutenanBernardwillie (“Willie™”)
(collectively, “Defendants”)for allegedlydiscriminatingagainstPlaintiff andcreatinga hostile
work environment orthe basisof herraceand/or hemational origin, aswell asfor allegedly
retaliating against Plairtiff for filing a chargewith the Equal Employment Opportunity
Commission(*EEOC’) complaining of workplaceliscriminationand hostilevork environment.
(Id. at [ 11-31.) In Count Plaintiff assertsa claimagainsthe DOC for violation of Title VII of
the Civil Rights Act of 1964“Title VII”), 42 U.S.C. 8000e et seq(ld. at 1132-35.)In Count
lI, Plaintiff assertsclaims against Caldarise and Willie for racial and/or nationalorigin
discriminationandretaliationin violation of 42U.S.C.8 1981 aswell asin violation of herright
to equalprotectionunder the Fourteenth Amendmeatthe U.S. Constitution, pursuarnb 42
U.S.C.81983. [d. at 1136-43.) And,in Countlll, Plaintiff assertsa claim againstCaldarisefor
violations of theNJLAD. (Id. atY144-47.)

On October 19, 201Flaintiff filed heroriginal Complaintin this matteragainsttheDOC
in the EasterrDistrict of PennsylvanialECF No. 1.) The sameday, Plaintiff requestegro bono
counsé (ECFNo. 2.) OnJanuary6, 2016, the Honorable EelipeRestrepolJ.S.D.J., appointed
the law firm of Karpf, Karpf & Cerutti, P.C.to represenfPlaintiff for certainlimited purposes.
(ECF No. 6.) On February 18, 201&laintiff and theDOC stipulatedto, and the Honorablé.
William Ditter, Jr., U.S.D.J., ordered, theansferof this matter from the EasternDistrict of
Pennsylvanido theDistrict of New Jersey(ECFNo. 11.)

OnMarch28, 2016, th&®OC movedto dismisstheComplaint(ECFNo. 20.)In response,
on April 18, 2016 Plaintiff filed the Amended Complaintyhich added newactualallegations
and joinedCaldariseand Willie as new defendants(fECF No. 21.) On April 19, 2016, the

HonorableMichael A. Shipp, U.S.D.J.ruled the Amended Complainivas now the operative



pleadingandterminatedhe DOC's Motion to Dismissasmoot.(ECFNo. 22.)On June 24, 2016,
theDOC movedto dismissCountlll (NJLAD) of the Amended Complaint on thasisof Eleventh
Amendmentsovereignimmunity, pursuantto FederalRules of Civil Procedurel2(b)(1) and
12(b)(6).(ECF No. 28.) On August 9, 201@his matterwasreassignedo the undersignedECF
No. 35.) On Septembe27, 2016,Caldarisealso movedto dismissCountlll (NJLAD) of the
Amended Complaint on tHeasisof Eleventh Amendment sovereignmunity, pursuanto Rules
12(b)(1) and 12(b)(6XYECF No. 43.) Plaintiff opposed th®OC's motionin part andCaldarisés
Motion in its entirety.(ECFNo0s.31 & 47.)

On Januaryl?7, 2017 the Courtgrantedin partthe DOC's motion, finding theEleventh
AmendmenbarredPlaintiff's NJLAD claimagainstheDOC, and denie€aldarise’dirst motion
to dismiss (ECF Nos. 51 and 52.Dn February 6, 2017Caldarisefiled his SecondMotion to
Dismiss.(ECFNo. 54.) Plaintiff opposeLaldarise’sMotion. (ECFNo. 55.)

Il LEGAL STANDARD

A. Motion to Dismiss

Caldarisemovego dismissCountlll of theAmendedComplaintfor failureto stateaclaim,
pursuantto Rule 12(b)(6), and halso moves on the grounds the Colatks subjectmatter
jurisdiction,pursuanto Rule12(b)(1).(ECFNo. 54.)“Cautionis necessarpecausé¢he standards
governingthetwo rulesdiffer markedly,asRule 12(b)(6) providegreaterprocedurakafeguards
for plaintiffs than doefRule12(b)(1).” Davisv. WellsFargo, 824F.3d 333, 348-49 (3@ir. 2019.

1. Federal Rule of Civil Procedure12(b)(1)

“A challengeo subjectmatterjurisdiction underRule 12(b)(1)may beeitherafacial or a

factualattack.”Davis 824 F.3dat 346. Afacial attack“challengeshe subjectmatterjurisdiction

without disputing the facts allegedin the complaint, and requires the courio ‘consider the



allegdionsof the complainastrue.” Id. (citing Petruskav. GannonUniv., 462 F.3d 294, 302 n.3
(3dCir. 2006)). Afactualattack,on the other handattacksthefactualallegations underlying the
complaint’s assertionof jurisdiction, either through thefiling of an answeror ‘otherwise
present[ing] competinacts.” 1d. (quoting ConstitutionParty of Pa. v. Aichele 757 F.3d 347,
358 (3dCir. 2014)). A*factual challengeallows a courtto] weighandconsiderevidenceoutside
the pleadings.'ld. (citation omitted). Thus,when a factual challengeis made,“no presumptive
truthfulnessattachego [the] plaintiff's allegations. . . .”1d. (citing Mortenserwv. First Fed. Sav.
& Loan Ass’n 549 F.2d 884, 891 (3dir. 1977)).Rather,“the plaintiff will havethe burden of
proof thatjurisdictiondoesin fact exist,” and the courtis freeto weighthe evidenceandsatisfy
itself asto the existenceof its powerto hearthecase.”ld.

The Third Circuit has“repeatedlycautionedagainstallowing aRule 12(b)(1) motionto
dismissfor lack of subjecimatterjurisdictionto beturnedinto anattackon themerits.” Davis 824
F.3dat 348-49(collectingcases):[D]ismissal for lack of jurisdictionis not appropriatenerely
becausethe legal theory allegedis probablyfalse, but only becausehe right claimedis ‘so
insubstantialjmplausible,foreclosedby prior decisions othis Court, orotherwisecompletely
devoid ofmerit asnot to involve afederalcontroversy.”ld. at 350 (quotingKulick v. Pocono
Downrs RacingAss’n,Inc., 816 F.2d 895, 899 (3dir. 1987)).“In this vein,whena caseraisesa
disputedfactualissuethat goes botho the meritsandjurisdiction, district courtsmust‘demand
lessin the way of jurisdictional proof than would be appropriatd a trial stage.” Id. (citing
Mortensen, 549 F.2at 892 (holding thatlismissalunderRule 12(b)(1) would be “unusuaiihen
the factsnecessaryo succeedn the merits are at leastin partthe sameas must be allegedor
provento withstandjurisdictional attacks)).Thesecasesmake clear that “dismissalvia aRule

12(b)(1)factualchallengeo standing should bgrantedsparingly.”Id.



Here, Caldariseis assertinga facial 12(b)(1) challengbecauseéhe assers heis immune
from Plaintiff's claimsas pled. Therefore, the Court considers #llegationsin the light most
favorableto Plaintiff. Gould Elecs.,Inc. v. United States 220 F.3d 169, 176 (3@ir. 2000);
Mortensen549 F.2dat 891.

2. Federal Rule of Civil Procedure12(b)(6)

In deciding amation to dismisspursuanto FederalRule of Civil Procedure 12(b)(6), a
district courtis “requiredto acceptastrue all factual allegationsin the complaint and dravall
inferencedn thefactsallegedin the light mostfavorableto the [plaintiff].” Philips, 515 F.3dat
228.“[A] complaintattackedby a Rule 12(b)(6) motioto dismissdoes nonheeddetailedfactual
allegations.”Bell Atlantic Corp. v. Twombly 550 U.S. 544, 555 (2007)citations omitted).
However theplaintiff's “obligationto providethe‘grounds’ of hisentitle[ment]to relief’ requires
morethanlabelsand conclusionsinda formulaicrecitationof theelementsf acauseof action.”
Id. (citing Papasarv. Allain, 478U.S. 265, 286 (1986)). A coui$ “not boundto accepiastrue a
legalconclusion coucheadsafactualallegation.”Papasan478U.S.at 286.Insteadassuminghe
factualallegationsn the complaintaretrue,those‘[flactual allegationamustbe enougtio raisea
right to relief above the speculative leveliwvombly 550U.S. at 555.

“To survive a motionto dismiss,a complaintmust contain sufficient factual matter,
acceptedhstrue, to ‘state a claim for relief thatis plausibleon its face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonabléenferencethat the defendanis
liablefor misconduct alleged!d. This“plausibility standard” requirethe complaintallege*more
than asheermossibilitythata defendant haactedunlawfully,” butit “is not akinto a‘probability

requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations” are not



required,but “more than*‘an unadorned, the defendamrmedme accusatn” mustbe pled;it
must include “factual enhancementsand notjust conclusorystatementor arecitationof the
elementf acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determining whether a complairgtatesa plausibleclaim for relief [is] . . . a context-
specific task that requiresthe reviewing court to draw onits judicial experienceand common
sense.’Igbal, 556 U.S. at 679.“[W]here the well-pleadedfactsdo notpermitthe courtto infer
more than themere possibility of misconduct, thecomplaint has alleged—but it has not
‘show[n]'—‘that the pleadeliis entitledto relief.” 1d. at 679 (quoting~ed.R. Civ. P.8(a)(2)).

1. DECISION

Cddarisemovesto dismissPlaintiff's NJLAD claim againsthim onthreegrounds First,
he argueshe NJLAD only authorizes suih the SuperioCourtof New Jersey(Br. in Support of
Def.’s Second Motto Dismiss(ECFNo. 54-1)at4.) SecondCddariseargues he cannot hable
for aiding and abetting theDOC'’s allegedlydiscriminatoryconduct under th&lJLAD, because
theDOC the CourtismissedPlaintiff's NJLAD claimagainstheDOC. (Id. at5.) Third,Caldarise
arguesPlaintiff has pled ndactsthat could leadto liability in his personalcapacity,and heis
immunefor actsin his official capacity.

A. A Federal Court’s Ability to Hear aNJLAD Claim

Caldariseargues th&lJLAD does not authorize suiitfederalcourt. (d. at4 (citing Garcia
v. Richard StocktorColl., 210F. Supp. 2d 545, 55(D.N.J. 2002)).) The partiesdo not dispute
EleventhAmerndmentsovereignmmunity appliesto claimsunder theNJLAD. SeeGarcia, 210
F. Supp. 2dat 550 (holding that the Eleventh Amendment ldasmsunder theNJLAD against
the stateof New Jerseypecauseahe statehasnot expresslywaivedimmunity from suchclaims)

(citing N.J.S.A.8 10:5-13);Richv. NewJersey No. 14-2075, 2013).S. Dist. LEXIS 61683,at



*18 (D.N.J.May 12, 2015)same) Thisprecedenivasthebasisfor thisCourts grantof theDOC'’s
motion to dismissPlaintiff's NJLAD claim. (ECF No. 51 at 6-7.) Caldariseargues thd>OC’s
immunity from a NJLAD claim in federalcourt precludesPlaintiff’'s NJLAD claim againsthim.
(ECFNo.54-1at4.)

TheGarciacourt’s holdings notasbroadasCaldariseargues, however. plaintiff cannot
assertagainsta NJLAD claim againstthe state,a stateagencyor alter ego, or astateemployee
actingin his or herofficial capacity.Garcia, 210F. Supp. 2dat 550.But, asthis Courtfoundin
denyingCaldarise’dirst motionto dismiss,*Plaintiff brings heMNJLAD claim againstCaldarise
solelyin his personatapacity allegingthat hes ‘personallyliable’ under theNJLAD.” (ECFNo.
51at7 (citing ECFNo.21at{ 46).) ‘In a suitagainststateofficials in their ‘persondl capacity. .
. wherethe plaintiff seeksrecoveryfrom the personahssetof the individual the stateis not the
realpartyin interest;the suitis thereforenotbarredby the Elevent®mendment’ Melov. Hafer,
912 F.2d 628, 635 (3Qir. 1990) aff'd 502 U.S. 21 (1991).Therefore,the Court findst has
jurisdictionto hearaNJLAD claim againsiCaldarisdn his personatapacity

B. Aiding and Abetting Liability Under the NJLAD

Pursuantto the NJLAD, it is unlawful for an employer to discriminateagainst[an
employeejn compensation an terms,conditions oprivilegesof employment.’N.J.S.A.8 10:5-
12(a).It is alsounlawful “[flor any person . .to aid, abet,incite, compel orcoercethe doing of
any of theactsforbidden undethis act,or to attemptto do so.”N.J.S.A. § 10:5-12(e). Aplaintiff
seekingto hold a personliable for aiding andabettingdiscriminationin violation of the NJLAD
mustshow: “(1) the employer whom the defendaidiedperformeda wrongfulactcausingnjury;
(2) thedefendantvasgenerallyawareof hisrole aspartof anoverallillegal or tortiousactivity at

thetimethat he provided thassistanceand (3thedefendant knowinglgndsubstantiallyassisted



the principal violation."DeSantisv. N.J. Transt, 103F. Supp.3d 583, 59(D.N.J. 2015)(citing
Cicchettiv. Morris Cty. Sheriff'sOffice, 947 A.2d 626, 648N.J.2008)).

Caldariseclaimshe cannot be fournidable for any violation under thRJLAD, becausdis
employer, theDOC, is immunefrom liability underPlaintiff's NJLAD claim. (ECF No. 54-1at
5.) If anemployeris not iablefor aNJLAD violation, aclaim against@anindividual defendanfor
aiding and abettinghustalsofail. Monacov. Am.Gen.Assur.Co., 359 F.3d 296, 307 n.15 (3d
Cir. 2004). Raintiff argues heclaim againstCaldarisemay proceedbecausehedismissalof her
claim against thé&OC wasnotan adjudication on thenerits.(ECFNo. 55at 6 (citing Lindseyv.
N.J.Dept.Corr., No. 04-3815, 200WL 83667 at*6-7 (D.N.J.Mar. 14, 2007) (finding th®OC'’s
Eleventh Amendmenimmunity did not preclude &NJLAD aiding and abettingclaim against
individual defendants)).)

Theissueof whether glaintiff may proceedwith aclaim for aiding andabettingagainst
anindividual defendantvhenthe stateemployeris immuneis unsettledn this district. In a slight
majority of casesthis Courthasfound thestateemployer'smmunity precludes &laim for aiding
and abettingagainstan individual defendantSeeShrevev. N.J. Motor Vehide Comm, No. 15-
7957, 2016WL 5334661,at *5 (D.N.J. Sep. 22, 2016);Hughesv. N.J., Office of the Public
Defender/Dep’of Public AdvocateNo. 11-1442, 2012VL 761997 at*3 (D.N.J.Mar. 7, 20132;
Cooperv. N.J.Lottery, No. 05-896, 2006NL 1344092at*12 (D.N.J.May 15, 2006);Hanai v.
State oN.J, No.03-3111WL 1308231at*16 (May 31, 2005)ButseelLindsey 2007WL 83667,
at *6-7; Uwalakav. N.J, No. 04-2973, 2008VL 3077685,at *3 (D.N.J. Nov. 15, 2005)The
Court findsthereasoning of thenajority of casesnorepersuasive'[llndividual liability does not
exist under the NJLAD absent evidence that the individual was ‘aiding and abetting’

discriminationby the employetdughes 2012WL 761997 at*3 (citing Hurleyv. Atl. City Police



Dep'’t, 174 F.3d 95, 138D.N.J.1999)).“Such proofis impossiblaf the Court has nmrisdiction
over the employer Id. As the Courdismissedlaintiff's NJLAD claim against th&®OC, Plaintiff
cannot prove th®OC violatedthe NJLAD. Consequently, she cannot prdvaldarse aidedand
abetteatheDOC's violation.

Therefore,the Caldarise’sSecond Motiorto Dismiss Countlll of Plaintiff's Amended
Complaintis GRANTED.

C. Plaintiff's Claim Against Caldarisein His Personal Capacity

As the Court has foun®laintiff cannotasset a claim for aiding and abettingjability
againstCaldariseunderthe NJLAD, the Courtneednot address the question of whetRé&intiff
pledsufficientfactsto assertaclaim against himn his personatapacity.

D. DismissalWithout Prejudice

The CourtdismissedPlaintiff's NJLAD claim againstthe DOC without prejudice.(ECF
No. 51 at 7-8 (citing Siravov. Crown Cork & SealCo., 256F. App’x 577, 580 (3dCir. 2007))
(“Where adistrict courtlackssubjectmatterjurisdiction,its disposition osucha asewill . . .be
without prejudice.”).)The Court noted denyingelief for want of jurisdiction doesnot preclude a
subsequerdctionin a court oftompetenfurisdiction. (Id. (citing Siravg 256F. App'x at 580).)
JustastheCourt’sdismissalof Countlll againsthe DOC did not preclud®laintiff from bringing
the claim in statecourt, this Opinion does not precludelaintiff from bring herclaim against
Caldarisein statecourt. SeeN.J.S.A.8 10:5-13 (Any complainanimay initiate suitin Superior
Court underthis act . . . .”). Accordingly, Countlll againstCaldariseis dismissedwithout

prejudice.



V. CONCLUSION
For the reasonsset forth above, Caldarisés Motion to Dismiss (ECF No. 54) is
GRANTED. Plaintiff's NJLAD claim (Count Ill) against the Caldariseis DISMISSED

WITHOUT PREJUDICE.

Date: October 27, 2017 /s Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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