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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

KARL HAGBERG, for himself and as

parent of E.H., A.H., and C.H., and ZIA :
SHAIKH, for himself and as parent of M.S., :
S.S.,and H.S,, :

Plaintiffs,

V. : Civil Action No. 3:16ev-1189BRM-LHG

STATE OF NEW JERSEY, CHRIS :

CHRISTIE, in his official capacity, : OPINION
CHRISTOPHER PORRINQ his official :

capacity, MICHELLE M. SMITH in her

official capacity, STUART RABNER, in his:

official capacity, and JOHN DOESID0,

Defendants.

MARTINOTTI , DISTRICT JUDGE

Beforethis Courtis Defendants th8tateof New JerseyGovernorChrisChristie, Attorney
General ChristopherPorino, Clerk of Superior CourtMichelle M. Smith, and New Jersey
Supreme CourChief JusticeStuartRabner’s(collectively, “Defendanty Motion to Dismissthe
claimsagainstthem pursuanto FederalRules ofCivil Procedurel2(b)(1)and12(b)(6.! (ECF
No. 19.)Plaintiffs Karl Hagberg“Hagberg”)andZia Shaikh (individudl, “Shaikh”; collectively

with Hagberg “Plaintiffs”) oppose thenotion (ECF No. 20.) Pursuanto FederalRule of Civil

1 While Defendantsnoveto dismissall of Plaintiffs’ claimspursuanto Rule12(b)(6),Defendants
Motion to Dismisspursuanto Rule 12(b)(1) appliesonly to Plaintiffs’ claim for a violation of
their FourteentrAmendmentight to equalprotection(Countllil).
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Procedure 78{athe Courthead oral argument oduly 18, 2017 For the reasonsetforth herein,
DefendantsMotion to Dismiss(ECFNo. 19)is GRANTED andPlaintiffs’ AmendedComplaint
(ECFNo. 15)is DISMISSED.

|. PROCEDURAL HISTORY AND FACTUAL BACKGROUND

Forthe purposes dhis Motion to Dismiss,the Courtacceptghefactualallegationsn the
AmendedComplaintastrue, considersaany document thtegral to or explicitly relied uponin the
complaint,”anddrawsall inferencesn thelight most favorabléo Plaintiffs.In re Burlington Coat
Factory Sec. Litig.114 F.3d 1410, 1426 (3d Ck997);seePhillips v. Cty. of Allegheny515 F.3d
224, 228(3d Cir. 2008). A courtmay alsoconsiderandtakejudicial notice ofmattersof public
record.Sandsy. McCormick 502 F.3d 263, 26@d Cir. 2007). Court documengeamongsuch
mattersof publicrecord.McTernanv. City of York,Penn, 577 F.3d 521, 52@d Cir. 2009).

In thisactionbroughtpursuanto 42 U.S.C. § 1983andtheDeclaratoryJudgmen#ct, 28
U.S.C. 8§ 2201Hagbergand Shaikheachasseriseparatédut identical claimsagainstDefendants
relatedto theirrespectivechild custody dispute€achalleges his Fourteenth Amendmaenght to
dueprocessvasviolatedbecausdis parentingime with his minorchildrenwaslimited without
“a full andprompthearing” (ECFNo. 15112, 8.)Plaintiffs allege“Defendantshaveestablished
policies,proeduresandprecedentgenyingparentsafull andprompthearingwhenstripping one
parentof physicalandlegal custodyandgiving full physicalandlegal custodyto another parent.”
(Id. 1 8) Plaintiffs seekdramaticchangego the ways New Jerseycourtsand statutesgovern
custodyproceedingdbetweenparents Plaintiffs askthis Court to:(1) enjoin New Jerseycourts
fromreducingaparent’degalcustody othildrenwithout aplenaryhearingwithin tendays(Count
); (2) declarethe “best interestsof the child standard”usedto decide custody disputess

unconstitutionahsappliedto Plaintiffsin theirrespectiveeasegCountll) ; (3) declareNew Jersey



courts havaliscriminatedagainstPlaintiffs basedon their genderand againstindigent parents
involved in custody disputes (Coui) ; and (4) declarePlaintiffs have fundamentalights to
custody ottheir childrenthat cannot béakenawaywithout dueprocesgCountlV).

Plaintiffs initially filed this action againstJudgeMarlene Lynch Ford, a Nw Jersey
Superior Court Judgeén Ocean County who presided over Plaintiffs’ respective custody
proceedings(SeeECFNo. 1.)The CourtorderedPlaintiffsto amendhe Complaint following the
Court’s dismissalof the claims againstJudge Ford, aswell asvirtually identical casesbrought
againstother Superior Court judgés which Hagbergand Shaikhwereplaintiffs.?2 (ECFNo. 14.)
Plaintiffs thenfiled the AmendedComplaintagainstDefendants(ECF No. 15.) Defendantgater
filed the Motionto Dismiss.(ECFNo. 19.)

A. Hagberg’'s Factual Allegations

Hagberalleges the Superior Courdsuedseverabrderdimiting Hagberg’'parentingime
with histhreechildren, andheseorderswereoftenissuedwithout aplenaryhearing.(ECFNo. 15
199-37.) ThouglHagberg'schildren’smother, Annadagbergallegedhe hit one othe children,
no evidencevaspresentedo the court supportinthis allegation.(ld. § 11.)Hagbergalsoalleges
Superior Court JudgkeawrenceJones,n responsdo Anna Hagberg'sallegation,orderedon

August 14, 2014that Hagberg'sparentingtime be limited to elevenhours on Wednesdaysd

2 The Honorable FredaL. Wolfson,in a single opinion, grantedmotionsto dismissin Allen v.
DeBello, Civil Action No. 14-076CandAllenv. Chell, Civil ActionNo. 15-3519jn whichHagberg
andShaikh,aswell asseveralotherplaintiffs, assertealaimsagainstNew JerseySuperior Court
judgesthat were nearly identical to Plaintiffs’ claims in this case.Judge Wolfson held the
defendant judgewere not the propedefendantdor declaratoryrelief under 42 U.S.C. § 1983
becauseheyhadactedasneutralarbitersin the custody proceedingallen v. DeBello, No. 14-
0760, 2016WNL 1670927 at *14 (D.N.J.Apr. 27, 2016)aff'd sub nom.861 F.3d 433%3d Cir.
2017). Judge Wolfson took notice Plaintiffs Complaintin this caseandstatedwhile “Hagberg
and Shaikh have noyet respondedo [JudgeFord’s] motion to dismissfiled in [this case]. . .
Plaintiffs would bewell-advisedto tailor their opposition”to her rulingsin Allen v. DeBelloand
Allenv. Chell. Id. at*3 n.5.



twelve hours on Sundays, including no overnigatentingtime. (Id.  12.)Hagbergrepeatedly
demandecequalparentingtime, andwhile Judge JonemcreasedHagberg’sparentingtime, he

hasnotgrantechimequaltime. (Id.  14.)OnJanuary6, 2015, JudgEordterminatedhll parenting
time betweerHagbergand hisdaughterE.H., until furthernotice.(ld. § 16.)On August5, 2015,
JudgeFord, without holding a plenaryearingor “finding . . . abuser neglect; suspended
Hagberg'stime with all of hischildrenin an ex parte proceeding untifurther orderof the court.
(Id. 1191 19-20.On Octoberl6, 2015, Judgeord permittedHagbergo seehis son, C.H.for afew

hoursperweek,butfar lessthanthefifty percentcustodyHagbergsought. [d. I 23.)OnFebruary
5, 2016, Judge Ford, without @enary hearingor makingany findings of abuse oneglect,

terminatedall of Hagberg’sparenting time with C.H. until further notice. (Id. 1129-30.) Judge
FordreasonedHagbergspendingime with his sonandnot his daughtersyith whomHagberg's
relationshipwvasstraineal, causedcemotionaldistresso his daughtersld. 9 31.)

In late 2015,Hagberdfiled an interlocutoryappealwith the New JerseySuperior Court,
AppellateDivision (“Appellate Division”) to challengeJudgeFord’sinterim custodyorder,buthe
could notafford thefiling fee.(Id. I 25.)He consultedvith apro bonoattorneywho advisedhim
an interlocutoryappealwas unlikely to be grantedand thereforea wasteof money. [d. 1 26.)
Plaintiffs allege uponinformation ard belief “the [A]ppellate [D]ivision almost never grants
interlocutoryappealgrom family court,”andasaresult“an interlocutoryappeals notanadequate
remedyto addresshe deprivations afightssufferedby . . . Raintiffs.” (Id. 127-28.)

B. Shaikh’s Factual Allegations

In October 2013, Shaikfiled for divorce from his wife Laura Germandig-Shaikh
(“Germandig”),with whomheis the parentof threeminor children. id. § 38-39.)On Januaryl8,

2014,Germandidfiled for a TemporaryRestrainingOrder (“TRO”) againstShaikh,which was



dismissedhfter a hearing odanuary31, 2014.Id. 1 40.)Despitethe court’sfinding that nothing
in Germandig’sestimonyallegeddomesticviolence,Shaikhwasorderedo vacatehis house.l(l.)

On April 2, 2014,Germandigfiled a motion demandindull custody of the childrenld. 1 41.)
The motion had a return date of May 2, 2014. [d.) On April 23, 2014,Germandig’sattorney
appearedbeforeSuperior Court Judgdadein Einbinderfor acasemanagementonference(ld.

1 42.) Shaikhhad not beennotified of the conferenceand his counsel did naattend.(Id.) The

court attemptedo reachShaikh’s attorney butvas unsuccessful.ld. § 43.)At the conference,
Germandig’sattorneymadean oral requesfor anawardof exclusivecustodyto Germandig(ld.

1 44.) Germandigubmittedan affidavit in which sheaccusedShaikh ofverbalharassmenand
claimedhehadkickedtheir daughtersometime in February.(ld.) The courtgrantedGermandig
“sole,legalandresidentiacustody of the childrengdndbarredShaikhfrom thefamily’s residence.
(Id. 1 47.)The courtfurther stated “thereis a concernthat. . . Mr. Shaikhmaytry to takethe

children,” thougttherewasno factualbasisprovidedfor this concern. igd. § 49.)

OnJune 13, 2014, theartheardoralargumenbnGermandig’smotion. (d. T 50.) Shaikh
appearegro seandcontradictedsermandigs allegationsof abuseaswell astheclaim he,asa
Pakistaninational,was planningto flee the country. Id.) Shaikhtestified heis a United States
citizenwho hadresidedin this countryfor twenty-six years.(Ild.) Neverthelessas aresultof the
June 13, 201g4roceedingJudge Einbindeorderedinter alia: (1) Germandig would continu®
havefull legal and physical custody;(2) Shaikh’sparentingtime with his daughterM.S., was
suspendethdefinitely; (3) Shaikh would ballowedtwo shortvisits eachweekwith his othetwo
children, but no overnight$4) Shaikh andsermandigwould mediatetheissueof custody;(5)

Shaikh couldrequesta plenaryhearingif no custodyagreementvasreachedy6) Shaikh must



attendangermanagementand (7) Shaikh musturn over avariety of documents including his
passport.Ifl. 11151-53.)

On August 29, 2014JudgeEinbinderorderedShaikh’sparentingtime with his children
suspended untiurther notice. (Id. § 54.) Plaintiffs allegethey do not know theeasonfor this
order busurmise*“the suspension of parentitigne appearso havebeenbasedn unsubstantiated
allegationsthat Shaikhwas going to flee the country.” [d. § 55.) Shaikhhasrarely seenhis
childrensincethe August29, 2014 order despite hispeatedlemands that hisgpentalrights be
restored(ld. 11157-58.)Plaintiffs claim therestrictionson Shaikh’s parentinggme wereimposed
with no plenaryhearing or finding of abuse aeglect.(Id. § 61.)In 2016, ShaikHiled a motion
for leaveto file aninterlocutory appa with the AppellateDivision, whichwasdenied. Id. § 63.)

C. Plaintiffs’ General Factual Allegations

Plaintiffs allege the “denial of promptand full custodyhearing[s]in the context of
transferringcustodyfrom oneparentto anothers widespreadhroughout thestateand country.”
(Id. 1 67 (citing DonaldC. Hubin, Parental Rights andue Process1J.L. & Fam.Stud. 123
(1999) (noting thevidespreadiolation of dueprocessn thefamily law context);B.S.v. Somerset
Cty., 704 F.3d 250, 27%3d Cir. 2013)).) Plaintiffs allege,while New Jerseymay havetaken
correctivemeasureso prevent deprivations afghts when the stateis removingchildren from
both parents,there are no such safeguardsvhen one parent’srights are affected. (Id. 1 74.)
Plaintiffs claim thepoliciesin placein New Jerseycustody proceedingdaceall parentsof minor

children“at risk of losing custodyat anytime without dueprocess.’(Id. § 75.)



Il. LEGAL STANDARDS

A. Motion to Dismiss

Defendantsmove to dismiss the Amended Complaint pursuanto Rule 12(b)(6).
Defendantslsomoveto dismissCountlll pursuanto Rule 12(b)(1), othegroundPlaintiffs lack
standingto asseranequalprotectionclaim on behalf of indigenparentdecauseheyhavenever
allegedtheyareindigent. (ECF No. 19.) “Cautionis necessaryecausehe standards governing
thetwo rulesdiffer markedly asRulel12(b)(6)provideggreateprocedurasafeguardfor plaintiffs
thandoes Rulel2(b)(1).” Davisv. WellsFargo, 824 F.3d 333, 348-4@d Cir. 2016).

I. Federal Rule of Civil Procedure12(b)(®)

In decidinga motion to dismisspursuanto FederalRule of Civil Procedurel2(b)(6), a
district courtis “requiredto acceptastrue all factualallegationsin the complainianddraw all
inferencesn thefactsallegedin thelight most favorabléo the[plaintiff].” Phillips, 515 F.3dat
228.“[A] complaintattackedya .. .motionto dismissdoes noheeddetailedfactualallegations.”
Bell Atlanticv. Twombly 550U.S.544, 555 (2007 However thePlaintiff's “obligationto provide
the ‘grounds’ of hisentitle[ment] to relief’ requiresmore than labels and conclusionsand a
formulaicrecitationof theelementf acauseof actionwill not do.”Id. (citing Papasarv. Allain,
478U.S.265, 286 (1986)). A couit “not boundto accepiastrue alegal conclusioncouchedasa
factual allegation.” Papasan 478 U.S. at 286. Instead, assuming thdactual allegationsin the
complaintaretrue, those"[flactual allegationamustbe enougho raisearight to relief above the
speculativdevel.” Twombly 550U.S. at 555.

“To survive amotion to dismiss,a complaint mustontain sufficient factual matter,
acceptedastrue, to ‘state a claim for relief thatis plausible orits face.” Ashcroftv. Igbal, 556

U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibilitywhenthe



pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendants
liablefor misconductlleged.”Id. This“plausibility standardrequireshe complainallege“more
thanasheermossibilitythatadefendanhasactedunlawfuly,” butit “is notakinto a ‘probability
requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations” are not
required, butmore than‘an unadorned, the defendamrmedme accusation’must be pledit
must include‘factual enhancementsand not just conclusorgtatementor arecitationof the
elementf acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determiningwhethera complaintstatesa plausibleclaim for relief [is] . . . acontext
specific task that requres the reviewing court to draw on its judicial experienceand common
sense.’Igbal, 556 U.S. at 679.“[W]here the well-pleadedfacts do notpermitthe courtto infer
more than the mere possibility of misconduct, the complairtas alleged—but it has not
‘show[n]'—'that thepleaderis entitledto relief.”” 1d. at 679 (quoting~ed.R. Civ. P.8(a)(2)).

il. Federal Rule of Civil Procedure12(b)(1)

“A challengeo subjectmatterjurisdictionunder Rule 12(b)(Inhaybeeitherafacial or a
factualattack.”Davis 824 F.3dat 346. Afacial attack“challengeshe subjectmatterjurisdiction
without disputing thdacts allegedin the complaint,and it requiresthe courtto ‘consider the
allegationsof the complainastrue.” 1d. (citing Petruskav. GannonUniv., 462 F.3d 294, 302 n.3
(3dCir. 2006)). Afactualattack,on the othehand,“attacksthefactualallegationsunderlying the
complaint’s assertionof jurisdiction, either through the filing of an answer or ‘otherwise
present[ing] competinacts.” Id. (quotingConstitutionParty of Pa. v. Aichele 757 F.3d 347,
358(3d Cir. 2014)). A*factual challengeallows a court [toJweighandconsiderevidence outside
the pleadings.'ld. (citation omitted). Thus,when a factual challengeis made,“no presumptive

truthfulnessattachego [the] plaintiff's allegations.”ld. (citing Mortensenv. First Fed. Sav. &



LoanAss'n 549 F.2d 884, 89@d Cir. 1977)).Rather,‘the plaintiff will have the burdeaf proof
thatjurisdiction doesin fact exist,” andthe court‘i s freeto weigh the evidenceandsatisfyitself
asto theexistenceof its powerto hearthecase.”ld.

Here,Defendantsasserta facial attack,arguingPlaintiffs lack standingto assertan equal
protectionclaim on behalf of indigent parentdecausethey do notallegein the Amended
Complaintthat they are indigent.Hassanv. City of New York 804 F.3d 277, 288-8@inding a
Rule 12(b)(1) challengeto a plaintiff's standingto assertan equalprotectionclaim is a facial
attack).The Court,therefore acceptgheallegationan the AmendedComplaintastrue.

The Third Circuit has“repeatedlycautionedagainstallowing a Rule12(b)(1) motionto
dismissfor lack of subjecimatterjurisdictionto be turnednto anattackon themerits.” Davis 824
F.3d at 348-49(collectingcases):[D]ismissal for lack of jurisdictionis not appropriatemerely
becausethe legal theory allegedis probablyfalse, but only becausethe right claimedis ‘so
insubstantialjmplausible,foreclosedby prior decisions otthis Court, or otherwiseompletely
devoid ofmerit as not to involve afederalcontroversy.”Id. at 350 (quotingKulick v. Pocono
Downs RacingAss’n,Inc., 816 F.2d 895, 89@d Cir. 1987)).“In this vein, whena caseraisesa
disputedfactualissuethat goesboth to themeritsandjurisdiction, district courts mustdemand
lessin the way of jurisdictional proof than would be appropriatat a trial stage.” Id. (citing
Mortensen549 F.2cat 892 (holdinghatdismissalunder Rulel2(b)(1)would be “unusualivhen
the facts necessaryo succeedn themeritsare at leastin part the sameas must beallegedor
provento withstandjurisdictional attacks)).Thesecasesmake clear that “dismissalvia a Rule

12(b)(1)factualchallengeo standing should bgrantedsparingly” Id.



[ll.  DEcCISION

A. Fourteenth AmendmentDue ProcessClaim (Count Il)

“Section1983 providesemediedor deprivations ofightsestablishedby the Constitution
including substantive dygrocesaunder the Fourteenth Amendmer@hainew. Streef 523 F.3d
200, 219(3d Cir. 2008)(citing Kaucherv. Cty. of Bucks 455F.3d 418, 4233d Cir. 2006)).“To
maintaina substantivelue processclaim [under the Fourteenth Amendmerfg,plaintiff] must
have been deprivedof a particularinterestthat ‘is protectedby the substantive duprocess
clause.” Steelev. Cicchi, 855 F.3d 494, 50(@3d Cir. 2017) (quotingChainey 523 F.3dat 219);
seeClayworthv. LuzerneCty., Pa, 513F. App’x 134, 136(3d Cir. 2013).Further a plaintiff
“must also show that ‘the government’'s deprivation dhat protectedinterest shocks the
conscience.”Steele 855 F.3d at 502 (quotingChainey 523 F.3dat 219)). “[O]nly the most
egregiousofficial conduct”’constitutesactionthat“shocks theconscience.'Chainey 523 F.3dat
219.

With respectto child custodycases,courts have held a parent“has a constitutionally
protectediberty interestin the custodycare,and managemenof his child.” Clayworth 513F.
App’x at 137 (citing Croft v. WestmorelandCty. CYS 103 F.3d 1123, 112&d Cir. 1997)). A
parent’sliberty interestin the custody of his or hehildrenis not absolutendis “limited by the
compellinggovernmeninterestin the protection of childrenlt. Courts looko thebestinterests
of thechild to determne thereasonableness defendantstonductin child custodycasesld.

“In custodycasesit is well settlecthatthecourt’sprimaryconsideratiofis thebestinterests
of the children.”"Hand v. Hand 917 A.2d 269, 27@N.J. Super.Ct. App. Div. 2007) (citing
Kinsellav. Kinsella 696 A.2d 556N.J.1997)). “Custodyssuesareresolvedusing aestinterests

analysighatgivesweightto thefactorssetforthin N.J.S.A. 9:24(c).” Id. at271.TheUnited States

10



Supreme Courhas statedthe “best interestsof the child” standardis “a properand feasible
criterionfor makingthe decisionasto which of the two parentswill beaccordedcustody.”’Reno
v. Flores, 507U.S.292, 303-04 (1993YWhen [a custody] disputés betweertwo fit parentsthe
bestinterestof thechild standarctontrolsbecausdothparentsaarepresumedo beequallyentitled
to custody.”Watkinsv. Nelson 748 A.2d 558, 568N.J. 2000).Thebestintereststandardapplies
whenthe custody dispute betweenwo parentsbecauséboth parentshave a fundamentalht
to the careand nurturing oftheir children and neitherhasa preeminentight over the other.”
Sacharowv. Sacharow 826 A.2d 710, 721IN.J. 2003).Parentsinvolved in a custody dispute
“submit[] their disputeto the court’andthestatethenassumeé&the role of mediatorby necessity.”
Id. (citationsomitted).

Courtsdistinguishcustodydisputesbetweenparentsrom thosein which “the Stateor a
third partyseekdo interferewith [a parental]right.” Seeid. (citing Watkins 748 A.2dat 558).In
thoseinstances,only the avoidance dfarmto thechild or‘exceptionakircumstancesill justify
anintrusion.”ld. Whenathird partyseekscustody, the presumption favor of aparentcannever
berebutted’by asimpleapplicationof thebestinterestdest.” Watking 748 A.2dat 559.

Plaintiffs argue courts should require clear and convincing evidencevenin disputes
betweentwo parentsif thecoutt is awardingone of theparentdessthanequal custody(ECFNo.
15 11 359-66.)Plaintiffs arguethe Third Circuit “explicitly rejectedthe reasoning of [thBlew
JerseySupreme Court infacharow by finding “[f[rom the parent’spespective theremay be
little meaningfuldifferencebetweennstancesn which thestateremovesachild andtakesherinto
statecustodyandthosein which thestateshifts custodyfrom oneparentto another.(ECFNo. 20
at18-19(citing B.S, 704 F.3cat 272).)However Plaintiffs’ relianceis misplacedFirst, theThird

Circuitnevermentiored muchlessrejected SacharowSeeB.S, 704 F.3d 250. Second,S.arose

11



from the decisionof countychild welfare officials to remove achild from the custody ofan

allegedly abusive motheand placethe child with her biological father. Id. at 253. The Third

Circuit ruled the countyhadviolatedthe mother’sightsto dueprocessvhenit failed to provide
hera prompt opportunityo be heardafter herdaughtemwasremovedfrom her home.ld. at 272-
73. Plaintiffs argueB.S.standgor the propositiorthatall parentsare entitledto sucha hearing.
(ECF No. 20 at 19-20.)But the B.S.court found ahearingwas requiredwhen“[tlhe statehas
causeda deprivationandrisks having donesowrongly.” 704 F.3cat 272 (emphasisadded).This

is differentfrom situatiors where asin Plaintiffs’ custody disputes, boflarentsvho seekcustody
“submit[] their disputeto the court” and the stateassumesthe role of mediatorby necessity.”
Sacharow 826 A.2dat 721.

Plaintiffs alsoarguethe United StatesSupreme Coutthasheld theterminationof parental
rights requiresclear and convincingevidence not merelythe bestinterestsstandarc® (SeeECF
No. 20 at 6-8 (citing Troxelv. Granville, 530U.S. 57 (2000);Santosky. Kramer, 455U.S. 745
(1982).)Plaintiffs posit the Courin Santoskyeldaparent’srights could not beéerminatedoased
on a“fair preponderancef the evidence”standardand that courts must apply théclear and
convincing” standard. 458.S.at 768-69.The Troxel Court overturned atatecourt’sapplication
of the bestinterestsstandardn a disputebetweena parentand grandparentseekingvisitation.

530U.S.at60-61.

3 At oral argumenttherewas substantial colloquyegardingNew Jerseycourthearingsbrought
pursuanto Title 9, N.J.S.A.88 9:6-8.21 et seq, which concernabuse oneglect,andhearings
brought pursuanb Title 30,N.J.S.A.88 30:4C12, et seq, which is a guardianshiproceeding.
The CourtandthepartiesnotedTitle 9 andTitle 30 hearingscanleadto aterminationof parental
rights. For that reason, thestateprovidesservices,suchas counseling or drugreatment,n an

effort to preventtheseverestepof aterminationof parentakights. A custodyhearingbetweertwo

parentss notstateactionanddoesnotdemandhe procedureshatarein placein Title 9 andTitle

30 hearings.

12



NeitherSantoskyor Troxel however, involved a custody dispietweerparentsCourts
apply theheightenedlearandconvincing standarth disputedetweeraparentandathird party,
becaussuchcasegpresent thesk of “a unique kind of deprivationthatis “final andirrevocable.”
Stantosky455U.S.at759.In contrasto permanenterminationof parentatights, custodyorders
can be modified on a showing dthangedcircumstances.Hand 917 A.2dat 271; seealso
Kirernanv. Kirernan, 809 A.2d 199, 202N.J. Swer.Ct. App. Div. 2002).While Plaintiffs have
not beenawardedthe shareof custody theyseek,their claims demonstrate thelgavehad some
parentingtime restoredat different pointsin their custody disputeECF No. 15115, 51, 60.)
The Cout does not doul®laintiffs’ sincerityregarding th@aintheyhaveexperienceésaresult
of the limitations on their parentingtime. Theselimitations, however,are not a“final and
irrevocable” deprivation ofrights that would require courtdo apply aclear and convincing
evidencestandardSeeStantosky455U.S.at 759.

Plaintiffs have nofcited any controlling precedento supporttheir argumentthat courts
should apply theamestandard ofeviewin custody disputelsetweerparentghatis appliedwhen
athird party seekgo interferewith a parent’srights. Plaintiffs’ argumentruns counteto United
StatesSupreme CoundNew JerseySupreme Coumrecedent.

For the foregoingeasonsPlaintiffs claim for a violation oftheir due processghtsunder

the Fourteentmendment (Countl) is DISMISSED.

4 A recentNew JerseySupreme Courtlecisiondemonstrateshe centrality of the bestinterests
standardn custody dispute®isbingv. Bisbing No. 077533, 201WL 3392717at*14 (N.J.Aug.

8, 2017).The Court reversedits own precedentand found the best interestsstandardwas
appropriateo resolve a non-custodigarent’schallengeto a custodiaparent’srelocationof his

or herresidenceld.; seealsoEmmav. Evans 71 A.3d 864N.J. 2013) (finding thebestinterests
standards appropriatdor settlingparents'dispute overenaminga child).

13



B. Equal Protection Claim (Count IlI)

Under the EqualProtectionClauseof the Fourteenth Amendent, all similarly situated
individuals must béreatedalike. SeeCleburnev. CleburneLiving Ctr., Inc., 473U.S. 432, 439
(1985).To stateaclaim under theequalProtectionClause a plaintiff mustallege (1) he or shés
a memberof a protectedclass (2) he or shewas treateddifferently from similarly situated
individuals; and (3) the disparatetreatmentwas basedon membershipn the protectedclass.
Kasperv. Cty. of Bucks 514 F. App’x 210, 214(3d Cir. 2013) (citation omitted). The Equal
ProtectionClauseappliesto genderbasedclassificationsSeeSessiony. Morales-Santanal37
S.Ct. 1678 (2017).S.v. Virginia, 518U.S.515, 531 (1996). A policthat confersbenefitsto
one genderat the expenseof another must be supped by an “exceedingly persuasive
justification.” Id. at 1683(citing Virginia, 518U.S.at 531).

Notwithstanding the Equa&rotectionClause,stateshave“a wide scopeof discretionin
enactinglaws which affect some groupsof citizens differently than others’ McGowan v.
Maryland 366U.S. 420, 425 (1961)Therefore,“a statutoryclassificationthat neitherproceeds
alongsuspeclines[suchasraceor genderjnor infringes on fundamentabnstitutionarightsmust
be upheldagainstanequal protectiochdlengeif thereis anyreasonablgonceivablestateof facts
that could provide arational basisfor the classification.” Fed. Commc’nsCommm.v. Beach
Commc’ns)nc., 508U.S.307, 313 (1993).

1. Gender Discrimination

Plaintiffs claim New Jerseycourtsdiscriminateagainstfathersin custodyproceeding®n
the basisof genderin violation of their right to equal protection.(ECF No. 15 1 369-81.)In
support otheirargumentpPlaintiffs cite a study otwo New Jerseycounties, usingatafrom 1985

to 1987,which “showedthatalthough jointtustodywassought most ofhetime, the mothewas

14



routinely awardedsole custody.(ECF No. 15  372(citing Diane Shrier, M.D. et al., Child
Custody Arrangements: A Study oo New JerseyCounties J. of Psychiaty and L., Spring
1989).) The study has no bearingon Plaintiffs’ claims, though,becausé|iln 1990, the[New
Jersey] Legislature substantiallyamendedthe laws governing custody, findinghat when a
marriagedissolves the public policy ¢the] Stateis to assurehat minor childrenarein frequent
contactwith, and caredfor, by the non-custodialaswell asthe custodial, parentGubernatv.
Deremer 657 A.2d 856, 86GN.J. 1995). “The Legislatureclearly has ended genderbased
differencesn maritaland parentatights,whether rooteth law or customandinsteaddetermined
that parentaldisputes abouthildren should beresolvedin accordancewith eachchild’s best
interests.’1d.

Plaintiffs argueNew Jerseyhasnot rejectedgenderbasedpolicies despite theactionsof
the Legislature becauséNew Jerseyfamily court judges continu® applyto so-called Tender
YearsDoctrinewhich discriminatesagains{flathers” (ECFNo. 15 § 374.Plaintiffs supporthis
claimin two ways.First, theycite atrial judge’sstatement-six monthsafter Gubernat—thatIn
re BabyM., 537 A.2d 1227 (1988), stodar theprinciple“that the‘tenderyears’doctrineis alive
andwell in New Jersey.(ECFNo. 20at 35-36(citing Mustilli v. Mustilli, 671 A.2d 650, 65(N.J.
Super. ChDiv. 1995)).) Secondlaintiffs cite Superior Court Juddgeeveriand.isboa’sstatement
onOctober26, 2012that“there’sa presumptiof] achild of tenderyearsshould onlygowith the
mother.”(ECFNo. 15 § 374.)

Plaintiffs’ arguments flawed for two reasonsFirst, the tenderyearsdoctrine ndonger
appliesn NewJerseyThecourtin In re BabyM. did notaffirm the use of theenderyearsdoctrine,
butinsteadheldacourtcould consider the bortatarisesbetweena motheandachild afterthe

motherhashad custodyfor the first severalmonths of the child’dife. 537 A.2dat 1256 n.17.
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Secondevenif theStateCourtstill appliedthetenderyearsdoctrineasageneramatter it hasno
relevanceo Plaintiffs’ claims.NeitherHagbergnor Shakh allegesthetenderyearsdoctrinewas
invokedin his case.Neitherwasa partyin Mustilli or the &tion in which Judge Lisboa invoked
thetenderyearsdoctrine.Plaintiffs’ allegationsof genderiscrimination,supportedy references
to two statementdy trial judgesmadeseventeeyearsapart,do notmeetthe plausibility standard
requiredto survive a motiono dismiss.Seelgbal, 556U.S.at 678 (holding glaintiff mustoffer
“factual enhancementsand not just conclusorgtatementor arecitationof the elementsof a
causeof action)(citing Twombly 550U.S. at 555, 557).

Further, New Jersey’s policy for awarding custody does notmake a gendefbased
classificationand thereforeis subjectto rational basisreview. SeeGubernat 657 A.2dat 866.
Courts applyheightenedscrutinyto gendefbasedclassificationswhen thoseclassificationsare
explicit. SeeMorales-Santanal37 S. Ct. at 1678 (applyingheightenedscrutinyto policy that
conferredcitizenshipon childrenbasedon five yearsof continuougesidencyby fathersbut only
oneyearof resdencyby mothers)Virginia, 518U.S.at531 (holdinghatstatemilitary college’s
policy of excludingwvomenwassubjectto heightenedcrutiny) As New Jersey’ spolicy doesnot
“proceed[]alongsuspectines. . .[it] must be upheldgainsanequalprotectionchallengaf there
is any reasonablyconceivable state of facts that could provide a rationabasis for the
classification."SeeBeachCommc’nsjnc., 508U.S.at 313.Plaintiffs have nopleadedhereis no
rationalbasisfor New Jersey’schild custody policy,Defendants’Motion to DismissPlaintiffs’
equalprotectionclaimis GRANTED.

2. Standing asindigent Parents
Plaintiffs also allegeNew Jerseypolicy violatestheir right to equal protection,because

“‘indigent parentsaccusedof abuse omeglectof their children have a constitutionakight to
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counsel,”while “New Jerseydoesnot providethe sameright to counselfor the indigentin the
contextof a divorceproceedingor otherinter-parentdisputethat resultsin loss of custodyy a
parent.”(ECF No. 1511375-76.) Defendants movedismisstheclaim pursuanto Rule12(b)(1),
arguingPlaintiffslack Article Il standingo asserthis claimbecauséneitherPlaintiff claimsthat
a courthasfoundthemto be indigentthatthey haveequestedhe appointment of counsel, thiat
arequesfor suchcounsehasbeendenied.”(ECFNo. 19-1at43.) The Courtagrees.

Article 11l “standingconsistsof threeelements."Spokeo|nc. v. Robins 136S. Ct. 1540,
1547 (2016) (quotind.ujan v. Defendersof Wildlife, 504 U.S. 555, 560 (1992))To establish
standing,’[t]he plaintiff must havegl) sufferedaninjury in fact, (2) thatis fairly traceablégo the
challengedconduct otthe defendantand(3) thatis likely to beredressedby a favorablgudicial
decision.” Id. “The plaintiff, as the party invoking federal jurisdiction, bearsthe burden of
establishingheseelements. Id. (citing FW/PBS/nc. v. Dallas, 493U.S. 215, 231 (1990))lIt is
the responsibility othe complainantlearlyto allegefactsdemonstratinghatheis a propeparty
to invokejudicial resolution of the disputendtheexerciseof thecourt’'sremedialpowers.”Warth
v. Seldin 422U.S.490, 518 (1975)BecausePlaintiffs haveallegedno factsto support a finding
eitheris indigent, they have naillegedtheyhavesufferedaninjury in factrelatedto Defendants’
allegeddiscriminationagainstindigent parents.Therefore Plaintiffs lack standingto assertthe
claim onbehalfof indigentparents.

As Plaintiffs have notadequatelyestablishedNew Jerseydiscriminatesagainstfathers
basedon their gender, andecausehey lack standingto asserta claim on behalf of indigent
parents,PlaintiffS claim for a violation of their right to equalprotectionunderthe Fourteenth

Amendment (Countll) is DISMISSED.
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C. Right to aPlenary Hearing (Count I)

“New Jerseycourts’ policy onplenaryhearingsin custody disputes . .hasnot been
codifiedby statutebutinsteaddevelopedn thestatecasdaw.” Allen, 861F.3dat437.“[A] plenary
hearingis not requiredin every contestedmnotion in New Jerseystatecourt; atrial judge has
discretionto decidesuchamotionwithout a hearing.Id. (citing Shawv. Shaw 351 A.2d 374, 376
(N.J. Super.Ct. App. Div. 1976)). Aplenaryhearingis requiredonly when*“the affidavits show
thereis a genuinassueasto a materialfact, and[when] thetrial judgedetermineghataplenary
hearingwould be helpfuin decidingsuchfactualissues.”ld. (quotingShaw 351 A.2dat 376).
TheNew JerseySupreme Coutttaslongrecognizedhetrial courtin family matterss entitledto
greatdeferencébecauséit hasa ‘feel of thecase’thatcanneverberealizedby areview of the
cold record” N.J.Div. of Youth& Family Servs v. E.P, 952 A.2d 436, 44%N.J. 2008)(citing
N.J. Div. of Youth &Family Servsv. M.M., 914 A.2d 1265N.J. 2007); seealso N.J. Div. of
Youth& Family Servs.v. M.C. 1ll, 990 A.2d 10971N.J. 2010).“Becauseof thefamily courts’
specialjurisdiction and expertisein family matters,appellatecourts shouldiccorddeferencdo
family courtfactfinding.” Cesarev. Cesare 713 A.2d 390, 396N.J. 1998).

Plaintiffs allegetheysuffereda violation of their dueprocesgsights under the Fourteenth
Amendmenbecause¢he New Jerseycourt modifiedheir custodyarrangementwithout a plenary
hearing(ECFNo. 1511 343-52.)Plaintiffs makethesameargumenin support othis claim asin
support oftheir claim that thebestinterestsstandards unconstitutionali.e., theThird Circuit has
abrogatedhe distinction betweenparent versuparentcustody disputes argarentversusthird
party custody disputeECF No. 20 at 29-30(citing B.S, 704 F.3dat 272-75).)However,as
discussedabove,B.S. does not representthe changeo custodiallaw that Plaintiffs claim it

represents
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Further,Plaintiffs did notspecify,eitherin their brief or at oral argumentwhethertheir
challengeto New Jerseycourts’ policy on plenaryhearingsis an “as applied” challengeor a
“facial” challenge A facial challengée‘testsa law’s constitutionalitybasedon its text aloneand
does not consider thactsor circumstancesf aparticularcase.”United States/. Marcavage 609
F.3d 264, 2733d Cir. 2010). Facial challengesare “disfavored” outside ofirst Amendment
claims.United Statesv. Mitchell, 652 F.3d 387, 40@d Cir. 2011) enbang. A facial challenge
is “the mostdifficult challengeto mountsuccessfullysincethe challengemustestablisithatno
setof circumstancegxistsunderwhich the[challengedpolicy] would be valid."U.S.v. Salerng
481U.S.739, 745 (1987).

Here, to mount asuccessfuffacial challengePlaintiffs would haveto show aplenary
hearingwould be requireth everycustody disputen New Jerseycourts. Thigs not thecase See
Pfeifferv. llson, 722 A.2d 966, 96{N.J. Super.Ct. App. Div. 1999) (finding“a plenaryhearing
IS notnecessaryn everycaseé). “It is only wheretheaffidavits showthatthereis a genuinassue
asto amaterialfact, andthatthetrial judgedetermineshataplenaryhearing woulde helpfulin
decidingsuchfactualissuesthata plenaryhearingis required.”Shaw 351 A.2dat 376.“[W]here
the needfor a plenaryhearingis not so obvious, the thresholdgsueis whetherthe movanhas
madea prima facie showing that a plenary hearings necessary.’Hand, 917 A.2dat 271.“No
reportedcase[in New Jersey]holds that a plenary hearingis inexorably requiredto resolve
contestedapplications” concerning theelfareof a child.Barblockv. Barblock 890 A.2d 1005,
1010(N.J. SuperCt. App. Div. 2006).Plaintiffs’ facial challengethereforefails.

To theextentPlaintiffs seekto challengeNew Jerseycourts’policy onplenaryhearingsas
appliedto their respectivecasesthat claim alsofails. Plaintiffs seekdeclaratoryrelief thatwould

“provide thata plenaryhearing[be held]within ten daysto any parentwho hastheir right to the
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care[,]custody[,Jandcontrol oftheir childrenreducedhroughStateaction.”(ECFNo. 15  355.)
Suchrelief wouldrun afoul of theUnited StatesSupremeCourt’sprecedenin O’Sheav. Littleton,
4140.S.488, 501 (1974)n O’Shea theplaintiffs wereningeencivil rightsactivistswho sought
to enjoinlocal law enforcemenbfficials andtwo judgesfrom discriminatingagainsthembased
ontheirrace.414U.S.at490-91 Theplaintiffs allegal the defendants imposkdrshandarbitrary
punishments oplaintiffs in aneffort to discourageheir activism.ld. at492.

The O’'SheaCourt denied injunctiveelief, though, findingsuchan injunction would be
“aimedat controlling or preventing the aurrenceof specificeventsthat might takeplacein the
courseof futurestate. . .trials.” Id. at 499-500.To enforcethe injunction, afederalcourt would
haveto undertake “nothingessthanan ongoingfederalaudit ofstate. . . proceedingsand*sit in
constant daye-day supervision ahes¢gstate]judicial officers.” Id. at 500-01.Finally, the Court
determinedsuchfederalcourt oversight of atatecourt ‘is antipathetido establishegbrinciples of
comity.” Id. at501.

DefendantargueO’Sheacompelghis Courtto dismissPlaintiffs’ claim thatthelack of a
plenaryhearingviolatestheir right to due processThe CourtagreesAs in O’Shea therelief
Plaintiffs seekwould require the Courtto engagein “an ongoingfederal audit of stae . . .
proceedings.Seed. at 500.

FortheforegoingreasonsPlaintiffs’ claim thatthelack of aplenaryhearingviolatestheir
right to dueprocesaunder the FourteentimendmeniCountl) is DISMISSED.

D. Claim Pursuantto the Declaratory Judgment Act (Count V)

Pursuanto theDeclaratoryJudgmen#ct, 28U.S.C.8 2201 Plaintiffs seeka“declaratory
judgmentthat fundamentarights, including parentalrights, may not be takenawaywithout due

processnerelybecauseheyarein family court,and the Courtlaimsto actin the‘bestinterests’
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of children.”(ECF No. 15 § 385.)As the Courthasdismissecdeachof Plaintiffs’ otherclaims, it
declinesjurisdiction over theremainingclaim for declaratoryjudgment.SeeWeaverv. Wilcox,
650 F.2d 22, 2%3d Cir. 1981)(“[T] he [DeclaratoryJudgment]Act empowersafederalcourtto
grant the remedy only when there is already an actual controversy,basedon independent
jurisdictionalgroundspeforethe court.).

Therefore Plaintiffs’ claim for adeclaratoryjudgment (CountV) is DISMISSED.

I\VV. CONCLUSION
For the reasonsset forth above, Defendants’ Motion to Dismiss (ECF No. 19) is

GRANTED andPlaintiffs’ claimsareDISMISSED. An appropriatéOrderwill follow.

Date: September26, 2017 /s Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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