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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

REVEREND MICHELE FLYTHE,

Plaintiff,
Civ. Action No.: 16-132{FLW)
V.
RALPH LAUREN, INC.,et al, : OPINION
Defendand.

WOLFESON, District Judge:

In May 2014, Plaintiff Reverend Michely the (“Plaintiff” or “Rev. Flythe”) shopped at
the Jackson Premium Outlet, where Plaintiff was allegedly falsely accusaefdaydants Mydatt
Services, Inc. d/b/a Valor Security Service, Inc. (“ValdrBremium Outlet Partners, LP f/k/a
CPG Partners, LP (“CPG)collectively “Defendants”), andertainmunicipal police officers of
shoplifting at a Ralph Lauren Outlet StéréBased on events that transpir@tgintiff brings the
instantAmended Complain‘Complaint”) against Defendantassertingn Count I,defamation
and Count V, violation of thdlew Jersey Civil Rights AQt‘'NJCRA”). All othercauses of the
action asserted in the Complaint ag against CPG or ValorPresently, Defendants sepahate
move for dismissal of Plaintiff's Complaint against them pursuant to Fed. R. Civ6)2For

the reasons set forth more fully below, both motions to dismiss by Valor and CBEANTED.

Valor was incorrectly named as Jackson Premium Outlet Security.

2 CPGwas incorrectly named as these separate entities: Simon Property @Goouirhon

Premium Outlets, Inc., Simon Premium Outlets Jackson, New Jersey.

3 No other defendantgsho have been servechoved for dismissal.
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BACKGROUND

The following facts are taken from the Complant assumed as true for the purposes of
these dismissal motion©n May 6, 2014Plaintiff, an African Americanshoppedtthe Jackson
Premium Outlet (the “Outlet”) in Jackson, New Jersey. At the Polo RalphrLautket store, a
unnamedstore employe allegedly informed Security Officer Carmine Reico, an employee of
Valor, a security firmthat Plaintiff was observed by employees of stealing items from the store.
Compl., 5. After a brief period at the Polo store, Plaintiff drove to the arg¢heofmall where
the Chico’s outlet store was located and she entered that store. According tdf,Psatirity
Officer DeLauro bcated her at Chico’and called the Jackson Township Police Department to
inform the police that he had positively identifiRev. Flythe as a shoplifteld. at { 6. Plaintiff
alleges that while on the phone with police dispatch, DeLauro made disparagamgatbe and
false comments about Plaintiff, including false accusations that Plaintds “most likely
shoplifting clothes from Chico’s as wellld. at 7.

The dispatch sent out a call to police officers in or around the Outlet to respond to an
alleged shoplifting. Compl., § 8. Plaintiff alleges that two Jackson Polidee@ff Sean
Greenberger and Donald Laskesponded to the call and apprehen@kdntiff at Chico’s when
she was exiting a dressing roofd. at 9. Plaintiff further alleges that the police officers publicly
interrogatedPlaintiff without reading her Miranda rightsd accused her of shopilifg based on
eye witnesses and her “guilty mannerismkl. at § 9. Accordingo the Complaint, the officers
thendetained Plaintiffand demanded that she consent to a search of her vehicle, where the officers
allegedly believed that the stolen itemsrey placed.ld. at § 10.Facing the accusationBlaintiff
repeatedly denied that she had shoplifted and refused to consent to the search ofleerddiehi

at 1 11. Displeased, the police officers allegedly threatened to impound Pausificle f



consent was not provided and proceeded to conduct an “illegal and warrantless search of
[Plaintiff's] vehicle and trunk of the vehicle.ld.

The search, according to Plaintiff, failed to yield any stakems. Id. at § 12.
Subsequently, Plaintiff avers that one of the officers decided to check the anoeeilideo at the
Polo store, while the other officer “continued to unlawfully detain [Plairdiffher vehicle.”ld.
Eventually, Plaintiff claims that the officer returned to the parked castateld that “the video
showed that no shoplifting occurred and that it was a false alddrat § 13. The police officers,
at that point, with no evidence of crime, left Deatlet without arresting Plaintiffld. Plaintiff
complains that throughout this incident, a group of people had gathered to watch the police
interrogation and search, subjecting Plaintiff to public humiliationat  14.

Based on these allegedents, Plaintiff initiated the instant suit against Defendaartd
others, asserting the followir@punts (1) ddamation; @) respondeat superioB)(violations of §
1983; @) violations ofthe New Jersey Civil Rights Aqt‘'NJCRA") and the State Coristtion
against the police officers Greenberger and Lagk);violations of the NJCRA against
Defendants; (6yiolations of New Jersey’s Racial Profiling Polieyid (7) false imprisonment. Of
these causes of actiomlg Counts One (defamation) and F{JCRA) are asserted against Valor
and CPG. In the instant matter, each of these two defendants moves to diamigSsRclaims

for failure to state a claimThe Court will resolve these two motions, collectively, in this Opinion.

4 While, as pled, DeLauro was an employee of Valor, Valor has not moved to dismiss on
DelLauro’s behalf. n fact,although DelLauor was served, no attorney has appeared to represent
DeLauro, and he has not answered or otherwise nuarzese.



DISCUSSION

Standard of Review

Under Fed. R. Civ. PL.2(b)(6) a complaint may be dismissed féaifure to state a claim
upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). When reviewing a moti@amissli
on the pleadings, courtaccept all factuahllegations as true, construe the complaint in the light
most favorable to the plaintiff, and determine whether, under any reasonable refadhnsgy
complaint, the plaintiff may be entitled to reliePhillips v. Cnty. of Allegheny15 F.3d 224, 233
(3d Cir. 2008) (quotations omitted). Under such a standhedfdctual allegations set forth in a
complaint“must be enough to raise a right to eelabove the speculative leveBell Atlantic
Corp. v. Twombly550 U.S. 544, 555 (20071hdeed “the tenet that a court must accept as true all
of the allegations contained in a complaint is inapplicable to legal concltisfsieroft v. Igbal
556 U.S. 662, 678 (2009JA] complaint must donore than allege the plaintiff's entitlement
relief. A complaint las to ‘show’such an entitlement with its factszowler v. UPMC Shadyside
578 F.3d 203, 211 (3d Cir. 2009).

However, Rule 12(b)(6) only requires a “short and plain statement of the tlawng
that the pleader is entitled to relief” in order to “give the defendant fair notigbatifthe . . . claim
is and the grounds upon which it restBWombly 550 U.S. a655. The complaint must include
“enough factual matter (taken as true) to suggest the required elemertdodisot impose a
probability requirement at the pleading stage, but instead simply calls for enctgytofeaise a
reasonable expectation tltascovery will reveal evidence tfe necessary elemenkhillips, 515
F.3d at 234 ditation and quotations omittedCovington v. Irt Assn of Approved Basketball
Officials, 710F.3d 114, 118 (3d Cir. 2013) (“[A] claimant does not have to set outtail tlee

facts upon which he bases his claim. The pleading standard is not akin to a probabilgyreqir



to survive a motion to dismiss, a complaint merely has to state a plausible claim foi) relie
(citation and quotations omitted).

In sum, under the current pleading regime, when a court considers a dismissal megon, thr
sequential steps must be taken: first, “it must take note of the elements thef phaistiplead to
state a claim.Connelly v. Lane Constr. Cor@B09 F.3d 780, 787 (3d Cir. 26) (quotations and
brackets omitted). Next, the coudhtuld identify allegations thabecause they are no more than
conclusions, are not entitled to thes@sption of truth.”ld. (quotations omitted). Lastly, “aen
there are welpleaded factual allegationshe court should assume their veracity and then
determine whether they plausibly give rise to an entitlement to rdtle{guotations and brackets
omitted).

. Defamation

In Count OnePlaintiff allegeghat she was defamed by Defendantagifalse statements
to accusePlaintiff of shoplifting, and that thosgefamatorystatements were published to third
parties It appears that allegedfdenationrelatesto Security Officer DeLauro’s call to the Jackso
Township Policereporting Plaintiff's alleged shoplifting activities.And, Plaintiff argues that
Valor and CPG, as employers, are liable for DeLauro’s aBtgth Valor and CPGargue that
Plaintiff hasfailed to properly pleathe elements of a defamari claim under New Jersey law,
andthatboth defendants are protected against claims for defamattter the qualified privilege.
| agree.

To begin, he elements of a defamation claim are: (1) the assertion of a false and defamatory
statement concerningnother; (2) the unprivileged publication of that statement to a third party;
and (3) fault amounting at least to negligence by the publistess v. Bd. of EdudNo. 152662,

2016 U.S. App. LEXIS 12780, at *6 (3d Cir. Jul. 12, 2016)(quadDeéngelis vHill, 180 N.J. 1,



13 (2004)). In additioto those elements, a plaintiff must also plead damages as a result of the
alleged defamatiorReishu Zheng v. Quest Diagnostics, |248 Fed. Appx. 416, 418 (3d Cir.
2007)(citingFeggans v. Billington 291 N.J. Super. 38390 App. Div. 1996). Importantly, as a
threshold matter, the plaintiff must identify the particalafamatorystatement that the defendant
made. SeeR0ss2016 U.S. App. LEXIS 12780 at *6.

Here, Plaintiffs averments with respect to defamation fail to meet the ipiead
requirements.At the outset, | note that Plaintiff argues that both CPG and Valor are liabhe for t
alleged defamatory statements made by Security Officer DeLauro. White Skégedly
employed Delauro, Plaiiff argues that because CPG hired both Valor and its employees to
provide security services at the Outlet, DeLau@ssan agent of CPG; according to Plaintiff, as
an agent, CPG is liable for DeLaig@ctions? Aside from the fact that Plaintiff deenot allege
any of the agencyelated allegations in her Complaistich as CPG employed DeLauraintiff
has failed to properly plead the second elernéatdefamation claim againsvth CPG and Valor
- theunprivilegedpublication ofan alleged defaatory statement to a thigharty.

In New Jersey,citizens have a qualified privilege to matatements to authorities fibre
prevention and detection of crime Dairy Stores, Inc. v. Sentinel Publ'g C&04 N.J. 125, 136
(1986). The New Jersey SuprenCourt has explained the privilege as follows:

A communication “made bona fide upon any subjeatter in which the party

communicating has an interestiarreference to which he has a duty, is privileged

if made to a person having a corresponding interest or duty, although it contains

criminatory matter which, without this privilege, wdube slanderous and
actionable”; the fundamental test is theoba fides of the communicatiorghd it

5 | note that while Plaintiff argues that DeLauro is an agent of CPG, ne#inigr properly

briefed New Jersey’s agency law including whether a principal is liable for the acts of an
independent contracte+ as it relates tthe present factual circumstances. Regardless, | need not
make those determinations because | find, here, that Plaintiff has faileckde #ile second
element of his defamation claim against both CPG and Valor.
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is not privileged when the person making it has "fulowledge of its
untruthfulness.”

Williams v. Bell Telephone Labs., Int32 N.J. 109121 (1993)(quotations and citations omitted).
Put differently “a communication to a law enforcement officer is generally held to be qualifiedly
privileged if it is maden good faith for the purpose of helpitg bring a criminal to justice.”
Dijkstra v. Westerinkl68 N.J. Super 128, 13%2979)(citing 50 Am. Jur. 2d, Libe% Slander, 8§
214 at 726 (1970)seeMoreau v. Walgreen Cp387 Fed. Appx. 202, 26304 (3d Cir.2010);
Govito v.West Jersey Health Sykic., 332 N.J. Super. 20312 (App. Div. 2000). However, a
plaintiff may overcome this privilege by demonstrating that the defendantdaibuse., that the
defendant “[1] knows the statement is false oracts in reckless disregard of its truth or falsity;
[2] the publication serves a purpose contrary to the interests of the qualifiedgerite 3] the
staement is excessively publishedbvito, 332 N.J. Super at 312 (quotation marks and citations
omitted).

Importantly, he question whether a defamatory statement is privileged is a threshold
determination to be made by a judge rather than aljakyrence v. Bauer Publ'g & Printing Ltd.

89 N.J. 451, 462¢ert. denied 459 U.S. 9991982). Indeed, courts determingHether the
occasion upon which the defendant published the defamatdtgrngaves rise to a privilege.”
Govito, 332 N.J. Super at 310 (citiRpstatement @ond) of Torts 8 619(1)).

Here, assuming both CPG and&aare liable for the statements that DeLauro made to the
police, these two entities are entitled to invoke the qualified privilege. Plaintiff alleges that
DelLauro made defamatory statements to the police regarding Plaintiff dlEplifting
activities at the Polo Store and Chico’s. Specifically, Plaintiff avers that Delraade “false
allegations that [Plaintiff] was most likely shoplifting clothes from Chico’s as’w&€bmpl. at{

7. First, the alleged accusatory statements were made to the police by DelLauotoitg sfficer,



for the purposes of furthering a shoplifting investigation. In fact, DeLauro Meged to have
identified Plaintiff pursuant to a tip from a Polo Store employee, who allegedlgssed Plaintiff
shoplifting. Thus, le circumstances surrounding the alleged defamatory statements made by
DelLauro fall squarely within the boundaries of the qualified privilege that, DeLauor reported

the alleged criminal activities tolaw enforcement officeftfor the purpose of helpgto bring a
criminal to justice.” Dijkstra, 168 N.J. Super at 135.

Arguing otherwise andwithout citing to any authorities, Plaintiff claims that the
communication made by DelLauro to the police washwmota fidebecause DeLauro made no
attempt to review the surveillance video in order to verify the alleged shaplittivities®
Plaintiff is incorrect. There is no requirement under the privilege that acugpindividual must
verify his/her version of the events, such as viewing a surveillance videoe beporting to the
police, so long as that individual made the statement in good &e#nld. Govito, 332 N.J. Super.
at 318 (finding that in determining whether qualified privilege applies, a speakendbkave a
duty to investigate the truthfulness of his/her statement to a third .pdng¢ed, therare no
allegations in the Complaint that DeLauro communic#étedalleged shoplifting informatioto
the police in bad faith. FirsBlaintiff has not alleged th&@eLauro knewthe statements that he
made were false or that ketedin reckless disregard diie truth. In factPlaintiff has alleged
that DelLauro initiated his investigation of Plaintiff after a Polo employeend@drDelLauro that
Plaintiff was allegedly shoplifting— which provided DeLauro with an appropriate basisontact

the policewith that information Moreover, there is no allegation that DeLauro did not witness,

6 Plaintiff incorrectly argues that DelLauro must be a police @ffin order forCPG and
Valor to invoke the qualified privilege. There is no such requirement under New JerseSelaw
Dairy Stores]104 N.J. at 136.



or reasonably believéhat, Plaintiff shoplifted at Chico’s before making statements to the
authaities regardingPlaintiff's purported criminahctivities Contrary to Plaintiff's arguments,
there are simply no allegations of any bad faith or inappropriate behavior on the pakiaof®
that | could find to exclude the application of the qualifieitilege.” However, should discovery
revealany facts to support bad faith, Plaintiff may move to amend her Complaint; but, until then,
Count | against CPG and Valor is dismissed without prejudice.
1.  NJCRA

In Count Five of Complaint, Plaintiff ags® a NJ&RA claim against CPG and Valor.
Although the allegations in Count Five are plainly conclusory, it appedrBldiatiff attempts to
hold CPG and Valor liable for the individual actions of DeLauro. The gist of Plaiory on
this claim is that DelLauro’s conduct of reporting Plaintiff's bogus criminal iiegvviolated
Plaintiff's civil rights under the NJCRA. Like his defamation claim, Plaintiff hdedao state a
NJCRA claim against CPG or Valor.

N.J.S.A. 10:62(c) provides a private cause of action for violations of the NJCRA, and
reads, in relevant part, as follows:

Any person who has been deprived of any substantive due process or equal

protection rights, privileges or immunities secured by the Constitution or laws of

the UnitedStates, or any substantive rights, privileges or immunities secured by the

Constitution or laws of this State, or whose exercise or enjoyment of those

substantive rights, privileges or immunities has been interfered with or attempted
to be interfered withhy threats, intimidation or coercion by a person acting under

! Lastly, Plaintiff contends that because no crimes were actually comni&tduro’s
statements ere false, and that fact exclud€E®G and Valorfrom exercising theiqualified
privilege. This argument igithout merit; if the Court were to adopt Plaintiff's reasoning, it would
defeat the very purpose of the privilege. The truthfulness of an alflfjachatory statement is
not a factor in determining whether qualified privilege applies; ratheh iswntirely a separate
defense to defamation which, alone, could cause a defamation claim tdifeetva Marine, Inc.

v. SpiliotesNo. 02-2517, 2005 U.S. Dist. LEXIS 41854, at *28-29 (D.N.J. Apr. 4, 2005). On the
other hand, if DeLaur&newhis statements were false, that would defeat the privilege.
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color of law, may bring a civil action for damages and for injunctive or other
appropriate relief.

N.J.S.A 10:62(c).

The NJCRA “was intended to provide New Jersey citizens with a stdteyaado Section
§ 1983 actions,” and in that regard, just like § 1983, a private right of action under the NJCRA
requires the presence of state acti®ee Marjac, L.L.C. v. TrenNo. 061440, 2009 U.S. Dist.
LEXIS 59830, at *9 (D.N.J. Jul. 14, 2009(aintiffs are required to come forward with evidence
that their constitutional rights, under the federal or state constitutions, aveibkted aa result
of some state actior),”rev'd on other grounds380 Fed. Appx. 142 (3d Cir. 2010)ndeed,
NJCRA is interpreted aanalogougo Section 1983.See Szemple v. Corr. Med. Serd83 Fed.
Appx. 238, 241 (3d Cir. 2012);rafton v. City of Woodbury799 F.Supp.2d 417, 443 (D.N.J.
2011);Rezem Family Assocs., LP v. Borough of Millst@r#3 N.J.Super.103, 115 (App. Div.
2011).

Here, both parties’ briefings on this issue focus on disputing whether Plaintiff has
sufficiently alleged that DelLauro was acting under the color of |l&w,a. state actor, when he
contacted the police regarding Plaintiffibeged shoplifting activities. Plaintiff argues thaider
the “joint action” test, DeLauro was acting in concert with the Jackson Townsip péficers,
which, in turn, qualifies him as a state actor. At the outset, | am not convinté&taimaiff has
adequately satisfied the elements of the “joint action” test. But, | do edt toeresolve that
guestion, because, more fundamentally, Plaintiff cannot impute the actions of Del &RG tor
Valor under the NJCRA Put differently evenif DeLaurowere performing state functions, no
vicarious liability can be obtained against CPG or Valor.

Indeed, there is no respondeat superior liability in § 1983 actions agaginsateparty

defendanfor acts committed by its employees performitages funtions. See Weigher v. Prison
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Health Servs.402 F. App'x 668, 670 (3d Cir. 2010) (holding that a private corporation providing
medical services at a state correctional facility cannot be held liable underyadhesspondeat
superior in a 8 1983 suitRather,a plairtiff must allege that the private employead a policy,
practice, or custom which caused injury to the plaintfée AdonaAdoni v. King No. 073689,
2009 U.S. Dist. LEXIS 28141, at *2 (E.D. Pa. Mar. 31, 2009) (noting that a pnvatkcal
provider can only be liable under § 1983 if claim restsohsome policy, practice or custoin”
Carpenter v. KloptoskiNo. 1:08CV-2233, 2010 U.S. Dist. LEXIS 2226at *8 (M.D. Pa. Mar.
10, 2010) (concluding that a § 1983 claim against a privattical service solely on the basis that
it was responsible for providing hdaltare is subject to dismissafeslop v. N.J. Dep't of Cotr.
No. 16-4143, 2016 U.S. Dist. LEXIS 1128& *4-6 (D.N.J. Aug. 24, 2016)(samen this case
becauséPlaintiff relies entirely onlCPGs or Valors status as aemployer to establish liability
under the NJCRA, the Complaint is devoid of any factual allegationshitse entitiesiolated
Plaintiff's rights througltheirown conduct. Without more, the Complaintgado allege sufficient
facts for the Court to infeeivil rights liability upon CPG or Valor. Accordingly, Count Five is
dismissed without prejudice.
CONCLUSION
For the foregoing reasons, the motions to dismiss filed by CPG and Va®@RAMRTED.

Accordingly, Counts One and Five are dismissed without prejudice.

DATED: November 172016

/s/ Freda L. Wolfson
Freda L. Wolfson
U.S. District Judge
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