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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

DANIEL POCHOPIN
Plaintiff, : Civil Action No. 16-1563BRM-TJB
V.
OPINION
JOHNSONCONTROLS,INC., and
JOHNDOESA-Z,

Defendang.

MARTINOTTI, DISTRICT JUDGE

Before this Courtis Defendant Johnso@ontrols,Inc.’s (“JCI”) Motion for Summary
Judgmen{ECF No. 23). Plaintiff Daniel Pochopin (“Pochopin”) opposes the MotiggeCF No.
27.) Pursuanto FederalRule of Civil Procedure 78(b), the Coulid not hearoral argumentFor
the reasonsetforth below,JCI’s Motion for SummaryJudgmenis GRANTED.
l. BACKGROUND

At all timesrelevant,JCI provided buildingmaintenanceservicesto clients nationwide
throughits Global Workplace Solution§GWS”) division. (JCI's Statemenbf Facts(ECF No.
23-2) 1 land Pochopin’sResp.to Statemenbf Facts(ECF No. 27-1) 1 1.)JJCI providedsuch
servicego Johnson & Johnson, In€J&J") atits J&J Raritan,New Jerseyfacility until October
2015.(ECFNo. 23-2 2 andECFNo. 27-1 12.) JClemployed various/orkersat theJ&J Raritan
facility, including pipefitters, mechanics, heating/vetilation air conditioning (“HVAC”)
techniciansandelectricians(ECFNo. 23-2 { 4andECFNo. 27-1 1 4.)

On June 2010Poctopin washired by JCI asan electricianin the J&J Raritanfacility.

(ECF No. 23-2 1 5 ancECF No. 27-1 15.) His employmentwas governed by aollective
1
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bargainingagreemenibetweenIClandLocal 68,0Operatingengineergthe“CBA”). (ECFNo. 23-
2 Y6 ancECFNo. 27-1 1 6.) Pochopin’s dutiesnsistef maintenancef electricalsystemsand
electricalrepairs.(ECFNo. 23-2 { 7 and&ECF No. 27-1 § 7.) Pochopiwasalsothe founderand
Chairperson of th&aritanSafetyCommittee.(ECF No. 23-2 1 8 andECF No. 27-1 18.) The
Safety Committeeconducted monthlyneetings,where minuteswere typed andreviewed by
managemen{ECFNo0.23-2 1 9 andECFNo. 27-1 1 9.) Pochopin'safetyconcernsvererecorded
in those minuteECFNo. 23-2 1 10 an&CFNo. 27-1 1 10.)

On March 13, 2014, Pochopirsentan email to JCI employeesdescribing a vendoas
“unsafe,’andstatedhatvendor would'cut everycorner possiblé getthe job doneasier.(ECF
No. 23-2 1 11 and&ECF No. 27-1 § 11.)The vendor found out about themail and Pochopin
receivedawarning, FrankLake, a JCI supervisorfor thetone of hisremarksin theemail (ECF
No. 23-2 12 andECFNo. 27-1 § 12.) Pochopilater apologizedo thoseoffended by higmail
andstatedhe “meantnodisrespecto anyonefrom JCI.” (ECFNo. 23-2 1 13 an@ECFNo. 27-1 1
13.)

Sometimein 2013-2014 JCI launched a nationwide ReductionForce (“RIF”) called
ProjectMozartto promoteefficiencyin the workplace(ECFNo. 23-2 1 14.0ver800 employees
werelaid off nationwide. [d.) Pochopirallegeshe wasthe only employedaid off at the Raritan
facility dueto ProjectMozart. (ECF No. 27-1  14.)He contendsall otheremployeeghat left
during thattime periodeitherrelocatedwithin the companyvoluntarily left, or wereterminated
for otherreasons(ld.) JCl allegest laid off one of fourHVAC employees, one of foymipefitter
positions,and one offour electricians including Pochopinas part ofits RIF. (ECFNo. 23-2 11

15-16.)



RichardBabikian,AreaManagerreviewedthe amount of hours work&aeachtradeprior
to deciding howmany positionswereto be eliminated.(ECF No. 23-2  17.) During hiseview,
Babikianlearnedthat electriciansmechanicsand HVAC employeesachhad approximately a
2500 hour workloadior preventivemaintenancé‘PM”) . (Id.) “While the mechanicandHVAC
craftsused3 employeeso perform the 2500 hou?M work, electricalused4 employees.”Idl.
18.) In addition,eachelectricianworked approximately 2000 hoypsryear.(Id.) As such,[t]he
total number of hourdor 3 electriciansis 6000, andwith a ‘craft utilization’ of approxmately
80%, thatwould leave4800 availablehours.” (d.  19.)Because€PM is 2500 hours, that would
leave2300 hourdor anyelectricalrepairs.”(Id. 1 20.) Therefore, Babikiamadethe decisionto
reduce theslectricianheadcountto threeemployees(id.)

JCI contends thah determiningwhich electricianwasgoingto belaid off, aswell asother
positionsin the Project Mozart RIF, it ranked theelectriciaas under fourcategories,Best
PerformanceTeamworkandLeadershipand Possessionf Unique orSpecialSkills, with “1”
being thebestratingand “4” theworst (Id. T 22 andECFNo. 23-10at 7.) Senioritywasusedin
thecaseof atie, and thdied empbyeewith theshortestengthof serviceshould beselected(ECF
No. 23-2 § 23 an@ECF No. 23-10at 7.)* Pochopinwasultimatelyrankedlast. (ECFNo. 23-10at
7.) In additionto the rankingsystemBabikianreviewedeachelectriciaris “craft utilization” score,
which measureghe percentge of total mechanictime that is attributableto productivework

orders(ECFNo. 23-10at 13.) Thiswasmeasuredy obtainingthe mechanicgotal chargedime

1 PochopinallegesJCI never conducted annuakemiannual,quarterly or monthly performance
evaluations(ECF No. 27-1 1 22.)He further contendsCl only createdthis RIF and ranking
systemto terminatehim, staing, “This entire ranking processvas a pretextualuseto provide
coverto [JCI] for my terminationin retaliationdueto my vigorous advocacfor compliancewith
safetyprocedures and regulationkd.}



from their time card data and then pullingheir hourschargd to productivework ordersto
determingheir craft utilization. (ECFNo. 23-2 { 27 an@&CFNo. 23-10at 13.) Again, Pochopin
had thelowest craft utilization score, demonstrating havas “the least productive of the 4
electricians.”(ECF No. 23-10at 13.) Accordingly, onJanuaryl5, 2015, Pochopiwaslaid off.
(ECFNo0.23-2 1 44 andECFNo. 27-1 1 44.)

BecausePochopinwasa unionmember his layoffwasreviewedby the LabomRelations
Directorto assurehe CBA wasfollowed. Decl. of GeorgeMullane (ECF No. 23-11) § 3 After
reviewingthe rankinganalysisand speaking ith BabikianandGary Prignano (“Prignano’,the
Labor RelationsDirector concurredwith the decisiorto layoff Pochopin. Id. { 7.) Furthermore,
at thetime of hislayoff, JClofferedPochopin anotheglectricianposition,atthesamepay,in King
PrussiaPennsylvania(ECF No. 23-2 1 45 andECF No. 27-1 1 45.However,Pochopin did not
pursue the opportunitgueto distance(ECFNo. 23-2 { 45andECFNo. 27-1 145-46.)

In January 2015, Pochopin, throuthie Union, filed a grievanceunderthe CBA alleging
his layoffviolatedthetermsof hisCBA. (ECFNo. 23-11 { 8.)n March2015, the Uniomequested
arbitrationof the grievance, but Pochogaterwithdrewit. (Id.) Pochopinsaid hewithdrewthe
grievancebecausé wasa“gamble” and he “didn’t have tomuchfaith” in the Union(ECFNo.
23-2 1 53andECFNo. 27-1 § 53.)

In June 2015, anothetectricianvoluntarily left, leavingtwo electricians(ECF No. 23-2
1 49 andECF No. 27-1 1 49.)YJoshSettele atransferfrom anothersite, filled the newly opered
position.(ECFNo. 23-2 § 51 an&ECFNo. 27-1 { 51.) Pochopiwasnot offeredthe positionput

healreadyhadanothempermanenposition though the Unioat Sanofi.(ECFNo. 30-1 { 51.)

2 At all timesrelevant,Prignanowvasan OperationManager (ECFNo. 23-12.)
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On January8, 2016, Pochopitiled this actionin the Superior Court oNew Jersey,
Monmouth CountyallegingJCI violatedthe Conscientious EmployderotectionAct (“CEPA")
andbreachedheCBA. (ECFNo. 1-1.) Thematterwasremovedo this Court onMarch 21, 2016.
(ECF No. 1.) On August 25, 2017JCl filed a Motionfor SummaryJudgment(ECF No. 23.)
Pochopin opposes the MotigeCFNo. 27.)

. LEGAL STANDARD

Summary judgment is appropriate “if the pleadings, depositionsanswers to
interrogatoies, and admissions ofiie, togethermwith the affidavits, if any, show thathereis no
genuingssueasto anymaterialfactand that the movingartyis entitledto a judgmenasamatter
of law.” Fed.R. Civ. P.56(c). Afactualdisputes genuineonly if thereis “a sufficientevidentiary
basisonwhich a reasonablgiry couldfind for the non-moving party,’andit is materialonly if it
has theability to “affect the outcome of thsuit under governingaw.” Kaucherv. Cty. of Bucks
455 F.3d 418, 423 (3@ir. 2006);seealso Andersow. Liberty Lobby, Inc, 477U.S. 242, 248
(1986). Disputes oveirrelevant or unnecessaryacts will not preclude arant of summary
judgment. Anderson477U.S.at 248.“In considering a motiofor summaryjudgment, a istrict
courtmay notmakecredibility determinations or engageanyweighing of the evidenc@jstead,
the non-moving party’s evidends to be believed andll justifiableinferencesreto bedrawnin
his favor.” Marino v. Indus. CratingCo., 358F.3d 241, 247 (3cCir. 2004) (quotingAnderson
477U.S.at 255));seealso MatsushitaElec. Indus.Co. v. ZenithRadio Corp, 475U.S.574, 587,
(1986); Curley v. Klem, 298 F.3d 271, 276-77 (3dir. 2002).“Summaryjudgmentmay not be
granted . . if thereis adisagreemendverwhatinferencecanbereasonablgrawnfrom thefacts

evenif thefactsare undisputed.’Nathansorv. Med.Coll. of Pa,, 926 F.2d 1368, 138@rd Cir.



1991)(citing Gansv. Mundy, 762 F.2d 338, 340 (3@ir.), cert. denied 474U.S. 1010 (1985));
Ideal Dairy Farms,Inc.v. John LabattLtd., 90 F.3d 737, 744 (3@ir. 1996).

Theparty movingfor summaryjudgment has thimitial burden of showing thieasisfor its
motion. CelotexCorp. v. Catrett 477U.S. 317, 323 (1986):If the moving party will bearthe
burden of persuasioat trial, that party must supportits motion with credible evidence . . . that
would entitle it to adirectedverdictif not controvertedttrial.” Id. at 331.0n the other handf
the burderof persuasiomttrial would be on the nonmoving party, tharty movingfor summary
judgmentmay satisfy Rule 56’s burden of production bgither (1) “submit[ting] affirmative
evidencethat negatesn essentiaklementof the nonmoving party’slaim” or (2) demonstrating
“that the nonmovingparty’s evidenceis insufficient to establishan essentialelementof the
nonmoving party’slaim.” Id. Oncethe movant adequately suppadtsmotion pursuanto Rule
56(c), the burdershifts to the nonmovingparty to “go beyond the pleadings and hgr own
affidavits, or by the depositionsanswersto interrogatoriesand admissions ofile, designate
specificfactsshowingthatthereis a genuinassuefor trial.” 1d. at 324;seealsoMatsushita 475
U.S.at 586; RidgewoodBd. of Ed. v. Stokley 172 F.3d 238, 252 (3€ir. 1999).In deciding the
meritsof a party’s motiorfor summaryjudgment, the court'sle is notto evaluatehe evidence
and decidehe truth of the matter,but to determinewhetherthereis a genuindassuefor trial.
Anderson477U.S.at 249.Credibility determinationsrethe province of thé&actfinder.Big Apple
BMW,Inc.v.BMWof N. Am.,Inc., 974 F.2d 1358, 1363 (3ir. 1992).

Therecanbe “no genuineissueasto anymaterialfact,” howeverjf apartyfails “to make
a showingsufficientto establishthe existenceof an elementessentiato that party’scase,and on
which thatpartywill bearthe burden of proddttrial.” Celotex 477U.S.at322-23."[A ] complete

failure of proof concerningnessentiatlementof the nonmoving party’sasenecessarilyenders



all otherfactsimmaterial.”1d. at 323; Katzv. AetnaCas. & Sur. Co., 972 F.2d 53, 55 (3@ir.
1992).
[11.  DECISION

A. CEPA Claim

JClargues Pochopin canmaistainaclaim underCEPAbecausde cannot prove @ausal
connectionbetweenthe adverse employmeaiction alleged and his alleged whistle-blowing
activity. (ECF No. 23-1 at 7.) JCI argues Pochopinvas terminatedin conjunctionwith a
nationwide RF, not for whistleblowing. (d.) Pochopin contendsICI's justification for
terminatinghim is pretextual Instead, hargueshe wasterminatedoecause(l) he wasthe most
vocalactiviston theissueof workplacesafetyatthe Raritanfacility; (2) hewas theonly employee
at the Raritanfacility who put uppermanagemenbn notice through counsel of variosafety
policiesand procedurethatwereviolated;and(3) hewas“coincidentally” the only employeat
the Raritanfadlity laid off dueto theRIF. (ECFNo. 27 at5.)

CEPA was enacted‘to protect and encourage employaeseportillegal or unethical
workplaceactivitiesandto discourage public anativatesectoremployee$rom engaging’in such
activity. Abbamontv. PiscatawayTwp. Bd. of Educ, 650 A.2d 958, 971N.J. 1994). CEPA
provides,in relevantpart,that:

[aln employer shall not take anyretaliatory action againstan
employeebecause¢he employee does any of the following:

a. Discloses or threatengo discloseto a supervisor oto a public
body an activity, policy or practiceof the employer . . that the
employeeeasonablyelieves:

(1) is in violation of alaw, or arule or regulationpromulgated
pursuanto law . . .

(2) is fraudulentor criminal . . . or



c. Objectsto or refusesto participatein any activity, policy or
practiee which the employeeeasonablypelieves:

(1) is in violation of alaw, or arule or regulationpromulgated
pursuantolaw([;] . ..

(2) is fraudulentor criminal; or

(3) isinconpatiblewith aclearmandate of public policy concerning
the public healthsafetyor welfareor protectionof the environment.

N.J.Stat.Ann. § 34:19-3.

To succeedn aCEPA claim, a plaintiff mustprove fourelements(1) that theplaintiff
reasonablybelievedthe employer's conduct violatedlaw or regulation; (2)that the plaintiff
performed‘whistle-blowing activity” asdefinedin CEPA,; (3) thatanadverseemploymentction
has beentaken againsthim; and (4) that thewhistle-blowing activity causedsuch adverse
employment actionSeeKolb v. Burns 727 A.2d 525, 53@N.J. Super.Ct. App. Div. 1999);
Dzwonarv. McDevitt, 828 A.2d 893, 90(0N.J. 2003).CEPA covers employee complaints about
activitiesthe employeeeasonablyelievesare: (i) in violation of aspecificstatuteor regulation;
(i) fraudulent orcriminal; or (iii) incompatiblewith policiesconcerning public healtisafetyor
welfareor the protectionof theenvironmentSeeEstateof Roachv. TRW,Inc., 754 A.2d 544550
(N.J. 2000).However, “CEPA does not requiréhat the activity complained of . . . banactual
violation of alaw or reguation, only that the employee ‘reasonabslieves’thatto be thecase.”
Id. at 552.

Onceaplaintiff hasestablishedprimafaciecaseunderCEPA, courts employ the burden-
shifting analysighatis usedin federaldiscriminationcasesnvolving “pretext” claims.Blackburn
v. United Parcel Sens., Inc, 179 F.3d 81, 923d Cir. 1999).Under this test, “the burden of

productionshiftsto the defendartb ‘articulatesomelegitimate,nondiscriminatory reasofor its



actions.”"Woodsorv. Scott PapeCo. 109 F.3d 913, 920 n.2 (Zir. 1997) (quotingicDonnell
Douglas Corpv. Green 411U.S.792, 802 (1973))Oncethe defendantrticulatesa legitimate
reasorfor theadverse employment action, the burdbiftsbackto theplaintiff. Sead. Then, the
plaintiff mustconvincethefactfinder‘both thatthereasorigiven by the employesyasfalse,and
that[retaliation] wastherealreason.” 1d. (quotingSt.Mary’s HonorCtr. v. Hicks, 509U.S.502,

515 (1993). For summaryjudgment purposethe Courtmustdeterminewhethertheplaintiff has
presentedufficientevidenceor a reasonablgiry to find that the employer’profferedreasorfor

theterminationwas pretextual andhatretaliationfor the whistleblowingwasthereal reasorfor

thetermination See Sempier. Johnson & Higgins45 F.3d 724, 728 (3@ir. 1995)(“[T]o defeat
a summaryjudgment motiorbasedon a defendant’groffer of a nondiscriminatoryeason,a
plaintiff who hasmadea prima facie showing ofdiscriminationneedonly pointto evidence
establishinga reasonhle inference thathe employer’'sproffered explanationis unwathy of

credence.”)A plaintiff canpointto “inconsistencies canomalieghatcould supporaninference
that the employedid notactfor its statedreasons.'ld. at 731.

To satisfythe elementof causationaplaintiff mustdemonstrat¢hat“a causalconnection
existsbetweenthe whistle-blowing activity andthe adverseemployment action.Dzwonar 828
A.2d at 900. Aplaintiff mustshow that théretaliatory discriminationwasmorelikely than not a
determinativdactorin thedecision."Donofryv. Autotote Sys., Inc795 A.2d 260, 27IN.J.Super.
Ct. App. Div. 2001) ¢itationsomitted).In analyzingthe causalink betweena protectedactivity
ard adverseemploymat action, courtsoften look to chronologicalproximity and evidence of
ongoingantagnism. Abramsonv. William PattersonColl., 260 F.3d 265, 288 (3@ir. 2001).
Tempaal proximity raisesan inferencethattheir protectedactivity wasthe likely reasorfor the

adverseaction.Campbellv. Abercrombie &Fitch, Co,, No. 03—3159, 2003VL 1387645at *7



(D.N.J.June 9, 2005{citing Kachmarv. SungardData Sys, 109 F.3d 173, 177 (3dir. 1997));
Jalil v. AvdelCorp, 873 F.2d 701, 708 (3dir. 1989).The SupremeCourt hasemphasizedhat
“caseswhich acceptmere temporalproximity betweenan employer’s knowledge obrotected
activity andanadverseemploymentctionassufficientevidence otausalityto establisha prima
faciecaseuniformly hold that theemporalproximity mustbe veryclose.”Clark Cty. SchDist. v.
Breeden532U.S.268, 273 (2001).

However, [ i]t is importantto emphasizehatit is causation, not temporptoximity itself,
that is an elementof plaintiff’ s prima facie case,and temporaproximity merely providesan
evidentiarybasisfrom which aninferencecanbe drawn.”JohnsonWintersv. Redner'sMkt. Inc.,
610F. App’x 149, 154 (3dCir. 2015).In addition,“[w]hen theremay bevalid reasonsvhy the
adverseemploymentactionwas not takenimmediately,the absenceof immediacybetweenthe
causeandeffectdoes not disprove causatiod:

In satisfyingcausationa plaintiff need“only provethatretaliationplayeda role in the
decision and that madeanactualdifferencein defendant’s decisionPugliav. EIk Pipeline,Inc.,
141 A.3d 1187, 120(N.J.2016).However, if the employer would haveadethesamedecision
in the absenceof the plaintiff's whistleblowingactivity, thenthe employer wins.1d.; see also
Donofry, 795 A.2dat 273 (“Plaintiff’ s ultimateburden of proofs to prove by a preponderance of
the evidence thahis protected,whistleblowing activity was a determinativeor substantial,
motivatingfactorin defendant'slecisionto terminatehis employment—that madea difference.
Plaintiff neednot provethat his whistleblowingactivity wasthe only factorin thedecisionto fire
him.”).

Pochopinseekgelief underthreesectionsof CEPA He argues:

[Pochopin] disclosed activities, policies, and practices of his
employerto his supervisorsthat [Pochopin]reasonablybelieved

10



violated laws, rules, and regulations governing workplasafety.

N.J.S.A. 34:18(a)(1). [Pochopin] objected to and refused to

participatein activities, policies, and practiceswhich [Pochopin]

reasonabléelieved,violatedlaws, rulesand regulations governing

workplace safety. N.J.S.A. 34:1%8(c)(1). Finally, [Pochopin]

objectedto and refusedto participatein activities, polices, and

practiceghatincompatiblewith a the[sic] clearmandate of public

policy concerningsafety.N.J.SA. 34:193(c)(3).
(ECFNo. 27at 3.) For purposes athis Motion, JClconcede$ochopin hasatisfiedthefirst three
elementof aCEPAclaim. (ECFNo. 23-1at 7.) Therefore the onlyelementbeingchallengeds
the fourthelement,requiring that Pochojm establish“a causalconnectionexists betweenthe
whistle-blowing activity and theadverseemployment action.Klein v. Univ. of Med. & Dentistry
of N.J, 871 A.2d 681, 68{N.J. SuperCt. App. Div. 2005).

The Court finds Pochopin has not providedficient evidenceto establishcausation
betweenhis whistle-blowing and hislayoff. The recordestablishes?ochopinwasterminatedn
conjunctionwith a nationwideRIF, where over 800employeesverelaid off nationwide.(ECF
No. 23-2 1 14.)it further establishese was chosenfor terminationdueto his low rankingin
comparisorto the othetthreeelectriciansin determining whictelectricianwasgoingto belaid
off, aswell asother positionsn the ProjectMozart RIF, JCI rankedthe electicians under four
categoriesBestPerformanceTeamworkand Leadershipand Possessionf Unique orSpecial
Skills, with “1” beingthebestratingand “4” theworst.(Id. 22 andECFNo. 23-10at7.) Pochopin
wasrankedast.(ECFNo. 23-10at 7.) In addition to the rankingsystem Babikianreviewedeach
electricians'craft utilization” score which measureshe percentage odtal mechanidime thatis
attributableto productivework orders.(ECF No. 23-10at 13.) Again, Pochopin had thewest
craftutilization score,demonstrating hevas“the leastproductive of the #lectricians."(ECFNo.

23-10at 13.) BecausdPochopinwasa unionmember his layoffwasalsoreviewedby theLabor

RelationsDirectorto assurehe CBA wasfollowed and layofivasapprgriate (Decl. of George
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Mullane(ECFNo. 23-11) 1 3. After reviewingtheranking analysis and speakiwgh Pochopin’s
supervisorsthe LaborRelationsDirector concurredwith the decisionto layoff Pochopin. I@d.
7.)

Pochopinhasfailed to providearny evidencedemonstratindnis safetyconcernsvereatall
relatedto his termination.He fails to presentany evidence tying hisaisingof safetyconcerngo
management’s ranking of his performance akdls in the RIF. Thereis no evidenceany
supervisor ormanagerconsideredPochopin’ssafety concerns orsaid anything negativeo
Pochopinfor raising such concerns. Moreovetthereis no evidencehe nationwideRIF was
createdonly as way to terminate Pochopin. Pochopin has not provided amgterial facts to
discreditJCI’s decisionto downsize andelectPochopinfor RIF. Indeed, Pochopiadmitshe
could notrecallanystatemenby anymanageior supervisor that would suppdnis beliefthathe
waslaid off dueto hissafetyconcerns(ECFNo. 30-2at2006-203:14.)insteadhecontendsnany
managercommemoratedim for raising suchconcernsand that theywere surprisedhe was
terminated(ld.)

Pochopirhasprovidedno evidencdo contradict theeasongivenfor histerminationover
theotherthreeeledricians,otherthanhis personabeliefthathewasabetterperformer However,
he does not poinb any deposition testimony or other evidence establisisinch. Instead, he
admitsAndre had “théestknowledge ofll theelectriciansof the high voltaggrid for thesite.”
(ECF No. 23-5 at 183:2-7.)As to Clark, he alsoadmitshe had thémost knowledge about the
outsidesites.”(ld. at 185:1-4.) Pochopin, however, contemdisCartneydid nothaveany unique
skills. (Id. at 185:15-186:19.pespitehis contentionMcCartneywasranked the highest three

of the fourcategoriemndrankedasthe bestof the four electricians(ECFNo. 23-10at 7.)
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Moreover, the Courtinds no evidence othéghanPochopin’sbald assertions that heas
“coincidentally” theonly employeeat the Raritanfacility laid off dueto the RIF. (ECFNo. 27 at
5.) In fact, in his CounteiStatemenbf Factsheadmitshe“was one of onlythreeemployeesdid
off at the Raritanfacility” at thattime, but statesthe othertwo employeesverefor performance
reasons(ECFNo. 27-1 1 14.)n addition, headmitsotherswerereshuffledto otherfacilities asa
resultof theRIF, but notlaid off. (Id.) However,Pochopin toavas providedan opportunityto
work at anotherfacility but declined(ECFNo. 23-2 1 45 andECFNo. 27-1 { 45.)

Additionally, Pochopinwasnever a supervisar manageof JCI andfails to provide any
evidenceotherthan hismerespeculatiorasto his belief that hewasthe onlyenployeelaid off at
theRaritanfacility oronly employee noteshuffledio aNew Jerseyfacility during theRIF. Sellers
v. Schonfeld637 A.2d 529, 53(N.J. Super Ct. App. Div. 1993)(“Onewho has no knowledge of
a fact exceptfor what he hasreador for what anotherhastold him cannot provide evidende
support a favorabldispositionof a summaryjudgment.The absenceof competentadmissible
evidence precluded resolution of tianmaryjudgments.”)

Lastly, Pochopin’sassertionthat Babikian terminded him becausehe had“animus”
towards him and “did ndike” him becauseof a differenceof opinion thatoccurredregarding
whether difting toolwasneededor a manhole cover aite,is equally unsupportelly therecord.
In fact, therecorddemonstriesBabikian and Pochopiamicablyresolvedheir differencesAfter
Babikianinspectedhe manholecover aboutwhich Pochopinwas concernedPochopinsentan
emailstating:“Thank you Preston, Frank, and [Babikidof taking afew minutesto witnessthe
taskat hand.Frankwill checksomethingsout and| havesomeideasmoving forward. Thanks
againall for asafetytime out discussion.{(ECFNo. 30-2,Ex. B at 3.) After Babikian authorized

the purchase of a magnetic dolly, Pochggmmailedhim and othemanagementtating:“Thanks
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againfor approving the order ahistool for amuchsaferand could be aharedestpracticeJHA

for JCI moving forward. Thanks again.ld( at 1.) Moreover,thereis no evidencehat Babikian
wasawareof any otheof Pochojin’s safetyconcernsindeed,Pochopinestifiedhewasunaware
if Babikian knew about any of his otteafetyconcerns(ECFNo. 30-2,Ex. A at 391:4-6.)

Nevertreless evenassumingPochopin didneethis prima facie burden undeCEPA, he
has notprofferedany evidencedemonstratinglCl’s profferedexplanationfor his termination—
Pochopinwas laid off dueto a companywide RIF, and having théowest ranking out ofall
electriciansat the Raritan facility—is unworthy of credence.Indeed, other than Pochopin’s
unsupported and conclusoajlegationthat JCI's statedreasonfor Pochopin’sterminationwas
“pretextual,” he has not provideshexplanatiorfor how or whyJClI's statedeasorwaspretextual
nor has he pointetb any “inconsistencie®r anomalieghat could supporaninference thathe
employer did noactfor its statedreasons.'Sempier 45 F.3dat 731.

Therecordis repletewith evidencehatPochopinvasterminateddueto aRIF andbecause
hewasthelowestrankingelectrician To the extent Pochopin argues teisninationwasapretext
becausehe hadskills superiorto the threeelectricianswho were rankedhigherthan him, that
argument has nmerit. See Swidev. Ha-Lo Indus., Inc,. 134F. Supp. 2d 607, 628.N.J.2001)
(finding that “a plaintiff’ s disagreemenwith a defendant’s evaluation of tperformancepr the
plaintiff's own perception of hiperformancegdoes not demonstrate pretext uniterMcDonnell
DouglasframeworK); Cosgrovev. Cranford Bd. of Educ, 813 A.2d 591, 596¢N.J. SuperCt.
App. Div. 2003)(statingthe plaintiff's “disagreementvith evaluations of his performance does
not demonstrate pretextfor discharginghim, nor establisha prima facie casefor retaliationor
wrongful discharge [undehe CEPAY’), abrogatdin part on other groundsDzwonar 828 A.2d

at893.
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Lastly, “a firm’s business judgment of highly subjectiesteria, exercisedn goodfaith,
will not besecondguessedn theabsencef impermissble motives.”Jasonv. ShowboaHotel &
Casing 747 A.2d 802, 809N.J. Super.Ct. App. Div. 2000.)Pachopin hadailed to establishICI
had“impermissiblemotives.” Accordingly,JCI's Motion for SummaryJudgment on Pochopin’s
CEPAclaimis GRANTED.

B. Breach of CBA Claim

In CountTwo of theComplaint,Pochopirallegesacommonlaw breachof contractclaim,
thatJCl breachegaragrapht.4 of theCBA. (ECFNo. 1-19129-32.)JCI contendghis argument
fails because(l) it is preemptedy 8§ 301 of the LabdvlanagemenRelationsAct (“LMRA” ), 29
U.S.C.185(a); (2)t istime barred (3) Pochopin did not exhautstegrievanceprocedurerovided
in the CBA; and (4) Pochopin cannot demonstrdbe union breachedits duty of fair
representation(ECF No. 23-1 at 11-12.) Pochopin does not oppoges argumentin his
opposition.Nevertheless;[a] movantis notautomaticallyentitiedto summaryjudgmentsimply
becausehe non-movantails to oppose the motionFinkelv. U.S.Dep’t of Labor, No. 05-5525,
2007WL 1963163at*3 (D.N.J.June29, 2007)Insteadthe Courtmayonly grant the unopposed
motion “if appropriate.ld. (citationsomitted).“An unopposed motiois appropriately granted
whenthe movants entitledto judgmentasa matterof law.” Id. Therefore theCourtwill address
the meritsof this claim.

“It iswell-settledthat § 301 of th€ MRA is subjectto thecompletepreemption doctrine.”
Nortonv. Stop & Shop Store # 8380. 16-9385, 201WL 3610492at*3 (D.N.J.Aug. 22, 2017);
seeJohnsorv. NBC Universal,Inc., 409 F.App'’x 529, 531 (3dCir. 2010).Section301 of the
LMRA, 29U.S.C.8 185(a) states:

Suits for violation of contractsbetweenan employerand a labor
organization representingmployeesin an industry affecting
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commerceas defined in this Act, or betweenany such labor

organizationsmay be broughtin any district court of the United

Stateshaving jurisdiction of the parties, without respectto the

amo_untin controversy or withoutegardto the citizenshipof the

parties.
In its application, 8301 “provides for federaljurisdiction over disputes regardingpllective
bargainingagreementsand mandatesthe application of uniform federal law to resolvesuch
disputes.”TransPennWaxCorp.v. McCandless50 F.3d 217, 228 (3dir. 1995).In other words,
“[w]hen asuitstatingaclaim under gction301is brought,statecontractiaw is displaced, and the
collectiveagreemenis interpretedunderthis federalcommonlaw.” Berdav. CBSinc., 881F.2d
20, 22 (3dCir. 1989).The Supreme Court haonstruedhe preemptivéorce of § 301lasbeingso
powerfulthatit “not only preemptfs] statelaw butalsoauthorize[sfemovalof actions thafseek]
relief only understatelaw.” BeneficialNat'l Bankv. Anderson539U.S. 1, 6-7 (2003)![Ijndeed
anystatelaw causeof actionfor violation of collecive-bargainingagreements entirelydisplaced
by federallaw under § 301.UnitedSteelworkeref Am.,AFL-CIO-CLCv. Rawson495U.S.362,
368 (1990).

Becausd”ochopinis seekingelief understatelaw for a violation of daborcontractrelief
which must be evaluatedin accordancewith the provision of theCBA, Pochopin’sbreachof
contractclaimsis preemptedy LMRA § 301.Seeg.g.,Serittiv. MinersMem1 Med. Ctr., No. 3-
1748, 2001WL 830329,at *3-4 (M.D. Pa.July 24, 2001)“A statelaw claim for breaching the
termsof aCBA is entirely preemptedby § 301 of theeMRA.”). Whena courtdetermineghat a
statelaw claimis preemptedy LMRA 8 301,it caneithertreattheclaimasaLMRA § 301claim
or dismisssuchclaimaspreemped. SeeAllis-ChalmersCorp.v. Lueck 471U.S.202, 220 (1985).

SincePochopin did not oppose thdesmissalof hisbreachof contractclaim, the Court choosds

dismissit aspreemptedBergenReg’l Med.Ctr., L.P.v. HealthProfessionalsNo. 05-2596, 2005
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WL 3216549,at *5 (D.N.J. Nov. 29, 2005)dismissingstatelaw claim dueto preemption by
LMRA § 301).

Evenif this Courtwereto treat Pochopin’sbreachof contractclaim asa 8§ 301claim,
Pochopin has not completed the approprateinistrativegrievance procedunaior to filing the
instantmatter.Seege.g. Allis—Chalmers471U.S.at220-21; Adkinsv. U.S.WestComne'ns, Inc,
181F. Supp. 2d 1189, 1199-12QD. Colo. 2001)Myersv. AK SteelCorp, 156F. App’'x 528,
530 (3dCir. 2005)(“An employeeallegingbreachof thecollectivebargainingagreement .. .must
exhaustontractuallymandatedyrievanceandarbitrationprocedureseforehe or shes permitted
tofile suitunder § 301.”) Pochopadmitshefiled a grievancén January2015 through the Union,
but withdrew it in March 2015.(ECF No. 23-11  8.) ThereforelCl's Motion for Summary
Judgmentasto CountTwo is GRATNED.

V.  CONCLUSION
For the reasonsetforth aboveJCI's Motion for SummaryJudgment{ECF No. 23) is

GRANTED.

Date: March29, 2018 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE

17



