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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

THE HANOVER INSURANCE

COMPANY,
Civil Action No. 16-1751BRM-TJB
Plaintiff,
V.
OPINION
RETROFITNESSLLC,
Defendant.

MARTINOTTI, DISTRICT JUDGE

Before the Court is Plaintiff The Hanover Insurance Company (“Hanovarainse”)
Motion for Partial Judgment on the Pleadings, pursuant to Federal Rule of Civiléne®de(c).
(ECF No. 14.) Defendant Retrofitness, LLC (“Retrofitness”) opposes them¢@ECF No. 18.)
Pursuant to Federal Rule of Civil Procedure 78(b), the Court did not hear oral arguméme. For
reasons set forth below, Hanover Insurance’s Moti@@R&ANTED.

l. BACKGROUND

Forthe purposef this Motion, the Courteviews the factspresentedn the pleadingsand
the inferences to be drawn therefrom in the light most favorable to the nonmoving Bae
Rosenaw. Unifund Corp, 539 F.3d 218, 22(Bd Cir. 2008);Jablonskiv. PanAm.World Airways,
Inc., 863 F.2d 289, 290-91 (3d Cir. 1988).

This dispute arises out of a claim by Retrofitness for insurance benefitg arnig of an

underlying lawsuit. Hanover Insurance issued two identical clamdeandreported

1The underlying lawsuit initiated originally in the Superior Court of NewejefSssex County,
and after being dismissed without prejudiced was re-filed in Middlesex Courty esrtent
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Miscellaneous Professional Liability Policies (the “Hanover Policies”) eétrditness: (1) No.

LH4 8902745 02, with a policy period of October 10, 2012 to October 10, 2013; and (2) LH4
8902745 03, with a policy period of October 10, 2013 to October 10, 2014. (ECF No. 5 1 31-32;
Hanover Policy 2012013 (ECF No. 148); Hanover Policy 2022014 (ECF No. 149) andeCF

No. 18 at 4.) The Hanover Policies provide:

A. COVERAGE ~ WHAT THIS POLICY INSURES
1. Professional Services Coverage

We will pay on your behalf those sums which you become legally obligated to pay as damages and c!aim
expenses because of any claim made against you arising from a wrongful act in the rendering or failure
to render professional services by you.

The following additional requirements and limitations shall apply to coverage provided under A.1 above and
A.3.and A4. below:

a. The wrongful act must have first occurred on or after the applicable retroactive date(s);

b. You had no knowledge of facts which could have reasonably caused you to foresee a claim, or any
knowledge of the claim, prior to the effective date of this policy; and,

¢. The claim must first be made and reported to us in writing during the policy period or any extended
reporting period, if applicable, and must arise from any wrongful act to which this policy applies.

(ECF Nos. 148 and 149 at 2 of 11.) Professional services is defined as “those sedesessbed
in Item 6. of theDeclarationwhich you performfor otherdfor afee.” (Id. at6 of 11.)ltem 6 defines
professional services as “Franchisor of Retro Fitness Health Cludhsat (L of 2.) Wrongful act
is defined as “any actual or alleged negligent act, error, omission, dat@msent committed in
your professional services.” (Id. at 6 of 11.) However, the Hanover Policies do not apply to, in
part, claims “[a]rising out of falsadvertising, misrepresentation in advertising, antitrust, unfair
competition, restraint of trade, unfair or deceptive business practices, indhudingt limitedo,

violations of any local, state or federal consumer protection laws.” (“Exclusign(id."at 7 of

11.) The policy further provides:

underlyinglawsuit(“Underlying Lawsuit”). (Am. Compl.(ECFNo. 5) 1118-21,ECFNo. 18at5
n.1, Underlying Lawsuit Compl. (ECF No-3.) This lawsuit will be explained in greater detalil
below.



We have the right to investigate and the exclusive right to defend
any claim made under thigolicy, even if the allegations are
groundless, false or fraudulent until there is a final adjudication
against you. We are not obligated to defendny criminal
investigation, criminal proceeding or prosecution against you. If a
claim is not covered under thigolicy, we will have no duty to
defend it.

(Id. at 3 of 11.)

On approximately January 16, 2014, Joseph Ardino, Samantha Ardino, Krista DeFazio,
ScottRticher,JamedHeaneyandPhillip Mazucco(the“Underlying Plaintiffs”) filed aclassaction
complaint in the Superior Court of New Jersey, Middlesex County (the Underlyawguit),
against Retrofitness, ABC Financial Services Company, Inc., Z Times Tlu€ed/b/a
Retrofitness of Kenilworth, Britcarianna, LLC d/b/a Retrofitness F&ilfieJ’'s Fithess Express,
Inc. d/b/a Retrofitness of Bordentown; PRJ Holdings, LLC d/b/a Retrofioféd&ll, John/Jane
Does1-100,DefendanRetrofitness-ranchised-75,andXYZ Corporation 1-1Qthe“Underlying
Defendants”). (ECF No. 5 1 22 and ECF Ne3.p The complaint alleges the Underlying
Defendants violated the: (1) New Jersey THintiConsumer Contract, Warranty and Notice Act
(“TCCWNA"); (2) New Jersey Retail Installment Sales Act ("RISA”); (8w Jersey Consumer
FraudAct ("NJCFA”); and(4) New JerseyHealthClub ServicesAct ("HCSA”). (ECFNo. 5 23

and ECF No. 8.) Hanover Insurance alleges the Underlying Plaintiffs did not tender @ssdef

to and demand indemnification from Hanover Insurance for the Underlying La(i&S0F No. 5

1 30.

2 Hanover Insurance was allegedly notified of the Essex County action and tRes®formally
tenderedts defensdo anddemandedndemnificationfrom Hanover Insurance undire Hanover
Policies. Hanover allegedly accepted the defense under a reservation of righteedet ao
Retrofitness’ choice of independent counsel. (ECF No. 5 129.)



On March 30, 2016, Hanover Insurance commenced this action seeking declaregbry rel
contendinggenerallyHanoverinsurancdiasno dutyto defend or indemnifiRetrofitnessandother
defendants in connection with the Underlying LawsustegECF No. 1.) On July 25, 2016,
Hanover Insurance filed an Amended Complaint dismissing all defendants buitRetsfstill
seeking declaratory reliefS€eECF No. 5.) Specifically, the Amended Complaint contains eight
counts seeking declaratory judgmeonly two of which are relevant to this Motibn(1)
declaratory judgment based on the absence of “Wrongful Acts”; and (2) atecyajudgment
based on the Hanover Policies Exclusion 11. (ECF No. 5.)

On December 21, 2016, Hanover Insurance filed a Motion for Partial Judgment on the
Pleadings. (ECF No. 14.) Retrofitness opposes the Motion. (ECF No. 18.)

. L EGAL STANDARD

FederalRuleof Civil Procedurd 2(c)provides:‘After the pleadingareclosed- butearly
enough noto delaytrial — apartymaymovefor judgment on theleadings.’Fed.R. Civ. P.12(c).
Pursuant to Rule 12(c), the movant for judgment on the pleadings must establish: (I that
material issue of fact remains to be resolved; and (2) the entitlement to judgnaemiaster of
law. See Rosena®39 F.3d at 221 (citingablonskj 863 F.2d at 29@1). In resolving a motion
made pursuant to Rule 12(c), the Court must view the facts in the pleadings and tineesfere

therefrom in the light most favorable to the non-mov8ee Rosena®39 F.3d at 221.

3Hanover Insurance only seekarpal judgment on the pleadings declaring it is not obligated to
defendRetrofitnesbasedntwo of theeightcounts ofts AmendedComplaint,Count landCount

IV. (SeeECFNo. 14-1at4 n.3.) Count &sksthis Courtto declareHanover Insurandeasno duty

to defend or indemnify Retrofitness in connection with the Underlying Lawsuéchsrthat are
not “Wrongful Acts.” (ECF No. 5 1 392.) Count IV asks this Court to declare Hanover
Insurance has no duty to defend or indemnify Retrofitness in therlymd) Lawsuit because all

of the underlying allegations arise out of violations of consumer protection lawd) atec
excluded under Exclusion 11d(1151-54.)



Furthermore, even though a motion for judgment on the pleadings is api@aiea the
pleadings have been closed, such a motion is reviewed under the same standards tloa& apply t
motion to dismiss made under Rule 12(b)&)e Szczurek v. Prof| Mgmt. In627 F. App’x 57,

60 (3d Cir. 2015) (citindRevell v. Port Auth. of N.Y. & N, 598 F.3d 128, 134 (3d Cir. 2010));

see also Muhammad v. Sark@914 WL 4418059 (D.N.J. Sept. 8, 2014) (“Where a defendant’s
motion is one for judgment on the pleadings pursuant to Federal Rule of Civil Proceduré 12(c)
is treated under theame standards as a Rule 12(b)(6) motion where it alleges that a plaintiff has
failed to state a claim.”) (citingjurbe v. Gov't of V.| 938 F.2d 427, 428 (3d Cir. 1998ebhart

v. Steffen574 F. App’x 156, 157 (3d Cir. 2014)).

“While a complaint attacked by a Rule 12[] motion . . . does not need detailed factual
allegations,”Bell Atlantic v. Twombly550 U.S. 544, 555 (2007), the “plaintiff’'s obligation to
provide the ‘grounds’ of his ‘entitlement to relief’ requires more than labels@mdusions, and
a formulaic recitation of the elements of a cause of action will notldo(titing Papasan v.
Allain, 478 U.S. 265, 286 (1986)). A court is “not bound to accept as true a legal conclusion
couched as a factual allegatiorPapasan 478 U.S. at 286. Instead, assuming the factual
allegationsgn the complaintrretrue, those[flactual allegationamust be enougto raisearight to
relief above the speculative levelivombly 550 U.S. at 555.

“To survive a motion to dismiss, a complaint must contain sufficient factual matter
accepted as true, to ‘state a claim for relief that is plausible on its fasécroft v. Igbal556
U.S.662, 678 (2009{citing Twombly 550U.S.at 570).“A claim hasfacial plausibilitywhenthe
pleaded factual content allows the court to draw the reasonable inferenceetbafehdant is
liablefor misconductlleged.”ld. This“plausibility standardrequireshe complainallege‘more

than a sheer possibility that a defendant has acted unlawfully,” but it “is matoeki‘probability



requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations” are not
required, but “more than ‘an unadorned, the deferdamhedme accusation” must be pled; it
must include “factual enhancements” and not just conclusory statements dlatoredf the
elements of a cause of actidd. (citing Twombly 550 U.S. at 555, 557).

“Determining whether a complaint states a plausible claim for relief [is] . . nt@x¢to
specific task that requires the reviewing court to draw on its judicial experiand common
sense.”Igbal, 556 U.S. at 679. “[W]here the wglleaded facts do not permit the court to infer
more than the mere possibility of misconduct, the complaint has alldg&dit has not
‘show[n]'—'that the pleader is entitled to reliefld. at 679 (quoting Fed. R. Civ. P. 8(a)(2)).

[11.  DECISION

A. Rulesof Insurance Policy Construction

ThepartiesagreeheHanoverPoliciesareto beconstruedindeNew Jerseyaw. (SeeECF
No. 141 at 8 and ECF No. 18 at1D.) Under New Jersey law, the interpretation of an insurance
contract is a question of laBimonetti v. Selective Ins. C859 A.2d 694, 698 (N.J. Super. Ct.
App. Div. 2004).

“[W]hen interpreting an insurance contract, the basic rule is to determineténgon of
the parties from the language of the policy, giving effect to all parts so as ta gdasonable
meaningo theterms.”ld. (citing Stonev. Royalins. Co, 511 A.2d 717, 718N.J. SuperCt. App.
Div. 1986);Tookerv. Hartford Acc. & Indemn. Ca.319 A.2d 743, 745-74@\.J. Super Ct. App.
Div. 1974)).Generally,“insurancepoliciesareliberally construedo afford coveragehatanyfair
interpretation will allow.”Am. Wrecking Corp. v. Burlington Ins. C846 A.2d 1084, 1088 (N.J.
Super. Ct. App. Div. 2008) (citingongobardi v. Chubb Ins. Co. of N.582 A.2d 1257, 1260

(N.J. 1990) (citation omitted)). “Consistent with that principle, courts also endeavonteérpret



insurance contracts to accord with the objectively reasonable expectationsnsiitiee 'Sealed
Air Corp. v. Royal Indem. C0961 A.2d 1195, 1203 (N.J. Super. Ct. App. Div. 2008) (citations
omitted.

Nevertheless, “the words of an insurance policy should be given their ordieaning,
and in the absence of ambiguity, a court should not engage in a strained construction to support
the imposition of liability.”Longobardj 582 A.2d at 1260 (citatioomitted); Simonetti 859A.2d
at 698 (“When the terms of the contract are clear and unambiguous, the court must enforce the
contract as it is written; the court cannot make a better contract for partighehame that they
themselveagreedo.”) (citationsomitted).TheCourt’sroleis notto write for the insureda better
policy of insuranceghanthe ongourchased.¥WalkerRoggeJnc. v. Chelseadritle & Guar. Co, 562
A.2d 208, 214 (N.J. 1989) (citation omitted). However, “[w]hen the provisions of the text, read
literally, wouldlargelynullify the protectionsaffordedby the policy, we restricttheir meaningso

as to enable fair fulfilment of the stated policyjexttive.” Auto Lenders Acceptance Corp. V.
Gentilini Ford, Inc, 854 A.2d 378, 397 (N.J. 2004) (citatiomitted).

However wherea genuine ambiguitgxists,it mustberesolvedagainstheinsurer.DiOrio
v.N.J.Mfrs. Ins.Co, 398 A.2d 1274, 128(N.J.1979).If the language of the policy suppons
meanings, one favorable to the insurer and one favorable to the insured, the interpretation
supportingcoveraganust be appliedCorcoranv. Hartford Fire Ins. Co, 333 A.2d 293, 296\.J.

Super. Ct. App. Div. 1975). Nevertheless, an insurance policy is not ambiguous simply because
two conflicting interpretations have been offered by the paRiesario ex rel. v. Haywood99

A.2d 32, 3738 (N.J. Super. Ct. App. Div. 2002) (citimpwell v. Alemaznic., 760 A.2d 1141,

1147 (N.J. Super. Ct. App. Div. 2000)). “[l]n establishing ambiguity, the insured must do more

than suggest a possible alternative reading of the contract; it must alsaoffabjectively



reasonable reading die disputed passagePittston Co. Ultramar Am. v. Allianz Ins. Cd.24

F.3d 508, 520 (3d Cir. 1997). A clear ambiguity exists when the “phrasing of the policy is so
confusingthattheaveragepolicyholder cannot make out the boundaries of coveragev. Gen.
Accident Ins. C.767 A.2d 985, 987 (N.J. Super. Ct. App. Div. 2001).

When exclusionary provisions are involved, it is well settled that the court shouldybroadl
read coverage provisions, and narrowly read exclusionary proviS§easch EDP vAm. Home
Assur, 632 A.2d 286, 289 (N.J. Super. Ct. App. Diegrtif. denied 640 A.2d 848 (N.J. 1994);
Aviation Charters, Inc. v. Avemco Ins. C663 A.2d 312, 314 (N.J. Super. Ct. App. Div. 2000),
aff'd as modified 784 A.2d 712 (N.J. 2001). “However, exclusions are presumptively valid and
will be given effect if ‘specific, plain, clear, prominent, and not contrary toi@ualicy.”
Princeton Ins. Co. v. ChunmuamgP8 A.2d 9, 17 (N.J. 1997) (quotimpto v. Russol659 A.2d
1371, 1378 (N.J. 1995)Therefore, “where the words of an exclusionary clause are clear and
unambiguous, ‘a court should not engage in a strained construction to support the imposition of
liability.” AviationCharters,Inc., 763 A.2dat 314 (quoting-.ongobardj 582 A.2dat 1260;Cobra
Prods., Inc. v. Fed. Ins. Cor22 A.2d 545, 549 (N.J. Super. Ct. App. Div. 19@@)tif. denied
733 A.2d 494 (N.J. 1999)).

Accordingly, the first step in examining an insurance policy is determiningtheh
ambiguity existsPittston Co. Ultramar Am.124 F.3d at 520.

B. Analysis

Hanover Insurance argues it has no duty to defend Retrofitness in the Undiealyisigjt
becausehe complaintn the Underlying-awsuitdoes nostateclaimscoveredunder the Hanover
Policies. SeeECF No. 141.) Specifically, Hanover Insurance argues (1) Exclusion 11 of the

Hanover Policies is “clear and unambiguous in excluding consumer protection cinse(



exclusionalsoprecludescoveragdor claims‘arising out of’ consumer protectiotiaims,”and(3)
theUnderlyingLawsuitonly allegesbreache®f New Jerseyconsumeprotectionlaws.(ECF No.

14-1 at 10.)It also argues there is no coverage for the NJCFA allegations in the Underlying
Complaint because “intent is an element of” the NJCFA and the Hanover Paleigsited to
claims arising from “Wrongful Acts,” which “is defined to mean only any dctwaalleged
negligent act, error, omission, or misstatement committed in your profakservice.” [d. at 14
(citationomitted).)

Retrofitnessloes not dispute tlaaimsin the Underlying_awsuitareconsumeprotection
claims. (ECF No. 18 at 9.) However,atgues it had an objectively reasonable expectation the
HanoverPoliciescoveredheclaimsin the Underlyind.itigation, andassuch Hanovelnsurance’s
Motion should fail. [d. at 7-10.) Retrofitness also argues coverage is not precluded under
Exclusion 11 or the definition of “Wrongful Actecause

[a]lny viable theory of liability attached to Retrofitness as a
franchisorin the Underlying.awsuitwould bebasedon a theoryf
negligence or vicarious liability because, as franchigetrofitness
does not engage directly with consumers, sell products or services
to consumers, or enter into any contractual agreements with
consumers. Notably, [the Underlying Plaintiffs] present a theory of
negligence in the Underlying Lawsuit, alleging that Retrofitness,
“prepared, drafted, dictated and/or controlled” the Membership
Agreementsised by Retrofitnessfranchisees.
(Id. at 11.) Essentially, Retrofitness argues that because the UnderlyintifiRlare by default
allegingRetrofitnessvasnedigentin its dutiesasafranchisor theallegationsagainsiRetrofitness
in the Underlying Lawsuit are covered under the Hanover Policies’ definitiowadrigful Act”

and not excluded under Exclusion 1. @t 1112.) Lastly, Retrofitness argues determination on

the pleadings is premature because there are outstanding questions of raatefaldt17-18.)



The Court recognizes the wkttled principles governing the interpretation of insurance
policies that mandate a broad reading of coverage provisions, narrow readxausfoaary
provisions, resolution of ambiguities in the insured’s favor, and earigin consistent with the
insured’s reasonable expectations. However, none of these principles warrading that
Hanover Insurance is obligated to defend Retrofitness in the Underlyingiitalse Hanover
Policies clearly state, “If elaim is not covered under thpolicy, we will have no duty to defend
it.” (ECFNos.14-8and14-9at 3 of 11.)SeeVoorheew. PreferredMut. Ins. Co, 607 A.2d 1255,
1259 (N.J. 1992) (“[T]he duty to defend comes into being when the complaint statema clai
constituting a risk insured against. Whether an insurer has a duty to defend is detegmined b
comparing the allegations in the complaint with the languagéhefpblicy. When the two
correspond, the dutg defendarisesjrrespectiveof theclaim’s actualmerit.” (citationsomitted)).
Exclusion 11 is unambiguous and unequivocal and there is no inherent inconsistency thetween
scope of the included risks and the excluded risks, and there is no indication that reading the
exclusion as written frustrates the insured’s reasormaxiplectations.

Exclusion 11 unambiguously and unequivocally provides the policy does not apply to
claims ‘{a]rising out of false advertimg, misrepresentation in advertising, antitrust, unfair
competition, restraint of trade, unfair or deceptive business practices, inchudingt limitedo,
violations of any local, state or federal consumer protection .lagECF. No. 149 at 7 of 11
(emphasis added).) The phrase “arisingofut

which frequentlyappearsn insuranceolicies,hasbeeninterpreted

expansively by New Jersey courts in insurance coverage litigation.
“The phrase ‘arising out of’ has been defined broadly in other
insurance coverage decisions to mean conduct ‘originating from,’

‘growing outof’ or having a ‘substantialexus’with theactivity for
which coverage iprovided.”

10



Am. Motorists Ins. Co. v.-C-A Sales C9.713 A.2d 1007, 1010 (N.J. 1998) (citiRegcords v.
Aetna Life & Cas. Ins683 A.2d 834, 837 (N.J. Super. Ct. App. Div. 1996) (qudlirestchester
Fire Ins. Co. v. Cont'l Ins. Cos312 A.2d 664, 669 (N.J. Super. Ct. App. Div. 19&3jd o.b,
319 A.2d 732 (N.J. 1974)¢ertif. denied 700 A.2d 876 (N.J. 19973ee also Allstate Ins. Co. v.
Moraca, 581 A.2d 510, 514 n.(N.J.SuperCt. App. Div. 1990) (noting thexclusionaryanguage
in the homeowner’s policyarringcoveragdor injuries“arising out of” ownership or usef motor
vehiclewasenforceabléf “accidentor injury ‘was connectedvith,” ‘had its origins in,’‘grew out
of,” ‘flowed from,” or ‘was incident to’ the use of an automobile”) (citation ¢edi}). Therefore,
Exclusion 11 excludes coverage for claims alleging direct violations of conguatection laws
and claims of negligence “arising out of” violations of consumer protelcios

In the Underlying Lawsuit, the Underlying Plaintiffs allege the fraseds and
Retrofitness violated the: (1) TCCWNA; (2) RISA; (3) NJCFA; and (4) HCE&R No.53 11
182-214.)All statutesareNew Jerseyconsumer protectiolaws. The NJCFA“was intendedo be
‘one of the strongest consumer protection laws in the nati®mith v. Citimortgage, IncNo.
15-7629, 2013VL 12734793at*6 (D.N.J.Dec.22, 2015) (quoting GovernorRresReleasdor
Assembly Bill No. 2402, at 1 (June 29, 19748p also Gennari v. Weichert Co. Reali@g1
A.2d 350, 364N.J.1997)(“The historyof the[NJCFA] is one of constant expansion of consumer
protection.”). “The TCCWNA, like NJCFA, is a statue consumetqution statute.Gordon v.
United Cont’l Holding, Inc. 73 F. Supp. 3d 472, 480 (D.N.J. 201g9eN.J.S.A. § 56:1216. It
wasenactedto preventdeceptivgoracticesn consumecontractdy prohibitingthe use oillegal
terms or warranties in consumer contrac&helton v. Restaurant.com, InZ0 A.3d 544, 549
(N.J. 2013). The New Jersey Supreme CouRearez v. RepA-Ctr., Inc, 892 A.2d 1255 (2006),

clarified on denial of reconsideratipi88 902 A.2d 1232 (N.J. 2006), characterized RISA as

11



“consumer protection statute[Jld. at 1257. The HCSA states, “[a] health club services contract
shall specifically set forth in a conspicuous manner on the first page of the ttmréciyer’s
total payment obligatiofor healthclub servicego bereceivedpursuanto thecontract.”N.J.S.A.

8 56:8—-42It wasenactedn 1987to supplementheNJCFA,andthusis alsoa consumer protection
statute Martina v. LA Fitness Int’l, LLCNo. 122063, 2012 WL 3822093, at *3 (D.N.J. Sept. 4,
2012); Truglio v. PlanetFitness,Inc., No. 15-7959, 2016NVL 4084030,at *4 (D.N.J. July 28,
2016),reconsideratiordenied 2017WL 1197813 D.N.J.Mar. 31, 2017) (holdingHCSA is one

of several expansions to the [NJCFA] made by New Jersey’s Legislatuicd were added ‘to
address particular areas of concern and to include them specifically witeilNJEFA’s]
protective sweep.” (quotin@zar, Inc. v. Heath198 N.J. 195, 201 (2009))). Inde&ktrofitness
does not dispute the claims in the Underlying Lawsuit are consumer protectios. (&CF No.

18 at 9.) Because the allegations in the Underlying Lawsuit are for violationsvofJsrsey
consumer protection laws, the Court finds Hanover Insurance is not obligated tm defe
Retrofitness in the Underlyingawsuit.

Retrofitness’ argument that coverage is not precluded under Exclusion 11 because the
UnderlyingPlaintiffsareby defaultallegingRetrofitnessvasnegligenin its dutiesasafranchisor,
andthereforetheallegationsagainsRetrofitnessn the Underlying.awsuitarecoveredunder the
Hanover Policies’ definition of “Wrongful Act” and not excluded under Exclusion 11 (ECF No.
18 at 1112), is without merit. Retrofitness’ argumehat because it does not offer membership
agreements to the general public the allegations in the Underlying Lawsuit coulteofdy
negligence or vicarious liability, is also without meritl. @t 11.) Nowhere does the Underlying
Lawsuitseekrelief onthebasisof negligenceagainsRetrofitnessor allegenegligenceon thepart

of Retrofitness. Instead, the Underlying Plaintiffs only seek the adfi@fded by the four

12



consumer protection statutes. Nonetheless, even if the Underlying LawsggidaRetrofitness
was negligent or vicarious liable for actions “arising out of” the franchisesations of the
consumer protection statutes, that too is excluded under Exclusion 11.
Retrofitness also argues that regardless of the exclusion, it had an objedoeabba
expectation the Hanover Policies covered the claildsa{ 7-10.) It further argues:
As a franchisor, Retrofitness may be subject to liability
arising out ofthe ‘special risk’ inherent in a franchisor/franchisee
relationshipj.e. therisk of beingsuedfor its franchiseesllegedbad
acts. This is precisely the risk against which Retrofitness sought to
protect itself by purchasing the Hanover Policies, amd ts
precisely the type of cost for which it currently seeks coverage.
Accordingly, a reasonable interpretation of the Policies would
provide coverage, and as such, [Hanover Insurance’s] Motion for
Judgment on the Pleadings shofiaiidl
(Id. at 10.) Italso contends because the Hanover Policies provide coverage for claims fesising
a wrongful act in the rendering or failure to render professional sefyycfRetrofitness]” and
professional services defined as “Franchisor of Retro Fitness healttb§” Hanover Insurance
“cannot limit the scope of its coverage to a narrow definition of Retrofitnestggsional services
while simultaneously and conveniently attributing to Retrofitness a rdrsggwices so broad that
coverage does not apply inighinstance.” Id. at 11.) Retrofithess contends é@spectations
reasonabléecausehis matteris analogouso SearchEDP, Inc.. The Courtdoes noagree.
First, Exclusion 11 is unambiguous and unequivocal and could be understood by anyone
who picked up the document and was able to reddaitrison v. Am. Int’l Ins. Co. of Am887
A.2d 166, 170 (N.J. Super. Ct. App. Div. 2005) (stating that “[w]hen an insured purchases an

original policy ofinsurancehemaybeexpectedo readit andthelaw mayfairly impose upon him

suchrestrictions,conditionsand limitations as the averageinsured wouldascertainfrom such

13



reading”);see Edwards v. Prudential Prop. & Cas. (814 A.2d 1115, 1120 (N.J. Super. Ct. App.
Div. 2003)(stating“an insuredis chargeablavith knowledge of the contents afiinsurance policy
in theabsencef fraud or inequitable conduct on tipartof thecarrier”) (citing Merchants Indem.
Corp. v. Eggleston179 A.2d 505, 508 (N.J. 1962pertif. denied 822 A.2d 608 (N.J. 2003)).
EventhoughRetrofitnessllegest procured the Hanové@&woliciesto shielditself from the liability
arising out of the “special risk” inherent in a franchisor/franchisee oekdttip, coverage is
determinedywhatRetrofitnessactuallypurchase@ndis whatis writtenin the policy, notvhat it
hoped to purchasdlorrison, 887 A.2d at 170 (“[l]t is . . . well settled that notwithstanding the
unequal bargaining power between an insurance company an insured, [i]f the pgiagkmns
clear, the policy should be interpreted as written.” (citations omitted)). Hrereouriess of
causes of actions that may flow from the franchisor/franchisee relagoastdimay be covered,
however, consumarotectionclaimsareexplicitly excludedrom coverageThereforejt wasnot
objectively reasonable for Retrofithess to expect thadder Policies to cover the Underlying
Lawsuit.

Second, irSearch EDP, Ing.the insurance policy in dispute was an errors and omissions
policy thatcoveredprofessionahegligencebutexcludedcoveragdor bodily injury. SearchEDP,
Inc., 632 A.2d at 28-290. The plaintiff, who was insured under both a general liability insurance
policy and an errors and omissions policy issued by the defendant, hired an envalingeit
performing an adequate background chétkat 288. That employee subsequently cottedan
assault against a aworker, who sued, asserting her injuries were directly attributable to the
agency’s professional negligendd. The court concluded the agency had been professionally
negligent in failing to perform a background check, arad such negligence was the proximate

causeof thevictim’s injuries.ld. at289-90.The purpose of therrorsandomissiongolicy wasto
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protect an insured who commits an act of professional negligence, but excludeayeoioe
bodily injury arising from such negligenckl. at 290. Thus, the court stated “[i]f an act of
professional negligence causes actionable damage to another, but if the inglivetd protection
depends not on the nature of Hutbutratheron the nature of thesultingdamagewe believehat
the statedpolicy objective would bsubstantiallynullified.” 1d. Thereforethe Search EDP, Inc.
court concluded the errors and omissions policy woiuilill its stated objective only by reading
the bodily injury exclusion asxceptingbodily injury claims alleged to have resulted from an act
of professional wrongdoingld. Accordingly, the court found the victim’s damagesrecaused
bythe agency’professionahegligenceandcoveragevasjustifiedpursuant to the proximate cause
doctrine, notwithstanding a policy exclusion for bodily injudy.at 290-91.

Here, unlikeSearch EDP, In¢.at issuen the Underlying Lawsuit are alleged statutory
violations of consumeprotectionlaws—not coveredclaimsof professionahegligenceThis case
is moreakinto Sherwoodr. Kelido,Inc., No. A-1585-07T3, 2009VL 1010988at*1 (N.J.Super.
Ct. App.Div. Apr. 15, 2009gt*4-5, in which the court concluded the insuredsianceon Search
EDP, Inc.was misplaced becauseS$earch EDP, Inche court determined the victimdamages
were caused by the agency’s professional negligenc&hénwoodthe peril thataused Daniel
Sherwood’s injuries was expressly excluded from coverbjeat *4. Therefore, the Court
concluded the actions that led to the peril were not covered under the jalielere, even
assuming Retrofitness was negligent in its oversighh@fftanchisees, the peril that caused the
alleged claims and damages of the Underlying Plaintiffs is expressly exdhatedoverage
under Exclusion 11, unlike in th®earch EDP, Incmatter. Notably, there is no claim by the

franchisees for negligent supervision.
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The Court finds Exclusion 11 is unambiguous and unequivocal, there is no inherent
inconsistency between the scope of the included risks and the excluded risks, andrbere is
indication that reading the exclusion as written fruefrahe insured’s reasonable expectations.
Because the interpretation of an insurance contract is a question @&itagnetti 859 A.2d at
698, and the Court finds Exclusion 11 is unambiguous and unequivocal, no material iksties of
remain to be resobd and Hanover Insurance is entitled to judgment as a matter oSéwv.
Rosenau 539 F.3d at 221 (citindablonskj 863 F.2d at 29®1). Pursuant to Exclusion 11,
Hanover Insurances notobligatedto defendRetrofitnessn theUnderlyingLawsuitandtherefore
Hanover Insurance’s Motion SRANTED.*

V.  CONCLUSION
For the reasons set forth above, Hanover Insurance’s Motion for Partial Judgment on the

Pleadings iSRANTED.

Date: Septembe29, 2017 (g Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE

4Hanover Insuranceurrentlyseekartialjudgment on the pleadingeclaringit is not obligated

to defendRetrofitnesdasedntwo counts oits AmendedComplaint,Count landCountlV. (See

ECF No. 141.) Count | asks this Court to declare Hanover Insurance has no duty to defend
Retrofitness in connection with the Underlying Lawsuit for acts that aréWhaingful Acts.”

(ECF No. 5 11 3912.) In its Motion, Hanover Insurance argues th€ N4 allegations in the
Underlying Lawsuit are not “Wrongful Acts” because they require int&@F(No. 141 at 14

15.) Because the Court find’s Hanover Insurance is not obligated to defend Retsgfitinguant

to Exclusion 11 (Countv), it neednotdeterminevhethertheNJFA falls within “Wrongful Acts”
(CountI). Indeed, Hanover Insurance admits “the affirmance of Hanover's coveragmrmposit
merely on Count IV will dispose of this entire coverage action.” (ECF NQ. d#4-)
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