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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

GAETANO TIRRI, BRIAN KALMUS,
and KELLY TAYLOR, on behalf of
themselves and the putative class,

Plaintiffs, :
V. : Civil Action No. 3:16ev-1771BRM-TJB

FLAGSHIP RESORT DEVELOPMENT :
CORPORATION d/b/a FANTASEA : OPINION
RESORTS, LA SAMMANA VENTURES,;:

LLC d/b/a FANTASEA RESORTSand :

ATLANTIC PALACE DEVELOPMENT

CORP. d/b/a FANTASEA RESORTS,

Defendants.

MARTINOTTI , DISTRICT JUDGE
Beforethis court isa Motionto Dismiss Plaintiffs’ Amended Complaint for Failure to State

a Cause of ActiorPursuant to Fed. R. Civ.. R2(b)(6) filed by DefendantFlagship Resort
Development Corporatiod/b/aFantaSea ResorfsFlagshig). (Dkt. No. 14) Plaintiffs Gaetano
Tirri (“Tirri”), Brian Kalmus (“Kalmus”), and Kelly Taylor (“Taylor) (collectively, “Plantiffs”)
oppose this motion. (Dkt. No. 16Blaintiffs purchased interest in timeshare propetties
DefendantsFlagship, LaSamanna VenturesC (“LaSamanna”) d/b/a FantaSea Resoasd
Atlantic Palace Development Corp. (“Atlantic Palace”) d/Banta®a Resorts (collectively

“Defendants”)and through thdiling of an Amended Class ActidrComplaint and Jury Demand

1 The Plaintiffs’ potential class action certification is not at issue in this motion
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(“Amended Complaint”) (Dkt. No. 9seekdamages and injunctive relief in connection with
various agreements signed when purchafieg respectivgropertyinteress. (Dkt. No. 9, at

1, 2.) Specifically, Plaintiffs allegeiolations of the New Jersey Consumer Fraud Act, N.J.S.A.
56-8:1,et seq(“CFA"), the New Jersey Trutm-Consumer Contract, Warranty, and Notice Act,
N.J.S.A. 56:12-14¢t seq (“TCCWNA"), and the New Jersey Fair Foreclosure Act, N.J.S.A.
2A:50-53,et seq(“FFA”). (1d.) Upon reviewing the papers submitted by counsel, for the reasons
set forthbelowand for good cause having been shpklagship’smotionis GRANTED in part
andDENIED in part.

|. BACKGROUND

A. Procedural History

On February 11, 2016, Plaintiffs filed a complaint in the Superior Court of New Jersey
Law Division (Dkt. No. WRNL-53-16). On March 31, 2016, Defendants filed a Notice of
Removal to th&Jnited State®istrict Court for the District of New Jersey. (DKo. 1.) On April
21, 2016, prior to filing its answer, Flagship filed a motion to dismiss for éaitustate a claim.
(Dkt. No. 5.) On May 12, 2016, Plaintiffs filed the Amended Complaint (Dkt. No. 9) and the
motion to dismiss the original complaint sveerminated by the court without prejudice (Dkt. No.
10). Defendants were granted an extension until June 9, 2016, to file an answer (Dkt. No. 11) and
Flagship filed the pending motion to dismiss on that deadline (Dkt. No. 14). To date, no defendant
has fled an answer, and only Flagship has filed a motion to dismiss.

B. Factual History

The following acceptas truePlaintiffs’ factual allegations from thetmended Complaint
and draws all inferences in the light most favorable to Plainkfidlips v. Crty. of Allegheny

515 F.3d 224, 228 (3d Cir. 2008).



1. Defendants Alleged Business Practices

Defendants sell timeshare interests in resort propgitidadinga propertyocated in New
Jerse\(“Flagship Property”). (Dkt. No. &t 17.)As part oftheiradvertising practices, Defendants
offer giveawaysincluding free or discounted trips, exchange for attending a presentation about
the timeshare propertiedd(at  19.)Plaintiffs allege attendees aséten “confronted with high
pressure saletactics that involve threats to revoke the ‘free’ gifts if the consumer leaees th
premises.” [d. at 20.)If a timeshare is purchased, Defendants require the purchaser to execute a
Deed of TransfeiDeedin-Lieu of Foreclosure, and an Escrégreement \mereby the consumer
agrees that the mortgage, note, down payment,-ideezli, and all payments will be held in
escrow by Defendants’ ihouse counselld. at 123.)

2. Plaintiffs Kalmus and Taylor

Kalmus and Taylor purchased a timeshare at one of Defendants’ New Jerselygfope
$5295.00in April 2011. (Id. at §29.) On December 12, 2012, Kalmus and Taylor attended
Defendants’ presentation “with the promise of a future-might vacation with a thirgharty
company and discounted event ticket&d))(While at the presentation, Kalmus and Taylor allege
Defendants’ sales representative told them: (1) their current propagywarthless; (2) they
missed a special offer to upgrade their property; (3) Defentadiailed to notify Kalmus and
Taylor of the special offer; and (4) Defendants would make aiomeexception and give Kalmus
and Taylor membership to Defendants’ rewards points progtdnat {29, 30.)

Kalmus and Taylor contentle aforementioned statements by the sales representatie w
made to “pressur[e] and induc[e]” thanto purchasing an upgradeitheshare property, which
theyultimately purchasedld. at 1131, 32.) On or about December 22, 2012, Kalmus and Taylor

executed a Purchase and Sale AgreerfiB8A”) for Flagship Resrt Unit 0308E, Contract No.



101522, for the purchase price of $15,085providing themwith a 1/104th ownership interest in
the unit (Id. at 32.) Kalmus and Taylor made a dowayment of $%79.00and, pursuant to a
note payable to Flagshandsecured by a mortgage on the timeshare property, agreed to pay the
balance to Flagship at a rate of 14.9% per annum in 120 monthly installnhe:ras 33.)

Kalmus and Taylorexecutedthree additionaldocuments First, an Interval Deeevas
executed athe time of purchase aficeflects that the property interest was granted to Kalmus and
Taylor.” (Id. at 135.) However, pursuant to the PSA, title to the timeshare property would not
transfer untilKalmus and Taylor madsix (6) consecutive payments pad off thirty percent
(30%) of the total purchase pricéd.(at 134.)

Also executed at the time of purchase was a Beddeu of Foreclosur€'DIL") pursuant
to N.J.S.A. 2A:5663. (d. at 136.) Kalmusand Taylor assert the DIL granted their ownership
interest back to Flagship and is a mechanism used by Defendants to recoveratolfater
N.J.S.A. 2A:5663. (d. at 1137, 38.)Kalmus and Taylor further assert the DIL divested them of
use interests fowhich they paidiltimatelyconsideration.If. at 179.)

Finally, Kalmus and Taylor executed an Escrow Agreement pursuant to th€l@A
40.) It provided that Flagship’inrhouse counsel would act as Escrow Agent with respdbeto
transaction ad would hold in escrow all deposit moniekysing costs, and mortgage payments
paid by Kalmus and Taylor, along with the original Deed, Mortgilgée, andDIL. (Id.)

Kalmus and Taylor defaulted on May 5, 2018. &t 141.) They maintain they didat
receive any benefit from the transaction and never used or enjoyed thelvatienggerest(ld. at
1 39.)They now seek $61.00representing their owdf-pocket money paid to Defendants in down
payment, monthly payments, monthly mortgage servicing fees, and annual maintenaragpay

for interest in a property they allege was rendered valueless by th@dlat 83.)



3. Plaintiff Tirri

On or about June 1, 201Birri executed a PSAvith Flagship for Flagship Resort Unit
1509, Contract No. 10275Whichprovided Tirri with a 1/52nd ownership interest in the .ufhik
at 143.) Pursuant to a note payable to Flagship and secured by a mortgage on the timeshare
property, Tirri agreed to pay Flagship at a rate of 14.9% per annum in monthlymastafor
seven (7) yeargld. at 144.)

Tirri executed the same three additio@atumentsas Kalmus and Taylor, namely: (1) the
Interval Deed (d. at 1145, 46); (2) the DILifl. at §147-49); and (3) the Escrow Agreemédit.
at 152). Likewise, Tirri maintains he did not receive any benefit and never usegaoyed his
timeshare interestld. at 150.)

Tirri defaulted in November 2014d. at 1154, 56.) By letter dated December 10, 2014,
Flagship advised Tirri his account was delinquét at 56.) On or around February 5, 2015,
Tirri received a Foreclosure Final Demand Notice of Defaldt.af 157, 58.)

Tirri seeks $10,8360 representing his owdf-pocket money paid to Defendants in down
payment, monthly payments, monthly mortgage servicing fees, and annual maintenaragpay
for interest in a property he alleges was rendered valueless by th@dHt 183.)

Il. LEGAL STANDARD

In decidinga motion to dismisspursuanto Fed.R. Civ. P. 12(b)(6), a district courtis
“requiredto acceptastrueall factualallegationsin the complainanddraw all inferencesn the
factsallegedin thelight most favorabléo the[Plaintiff].” Phillips v. Cnty.of Allegheny 515 F.3d
224, 2283d Cir. 2008).“[A] complaintattackedy a . . .motionto dismissdoes noheeddetailed
factualallegations.”Bell Atlanticv. Twombly 550U.S.544, 555 (200) However,thePlaintiff’s

“obligation to providethe ‘grounds’ of his ‘entitle[ment]to relief requiresmorethanlabelsand



conclusionsandaformulaicrecitationof theelementf acauseof actionwill not do.”ld. (citing
Papasanv. Allain, 478 U.S. 265, 286 (1986) A courtis “not boundto acceptastrue alegal
conclusioncouchedas a factual allegation.” Papasan 478 U.S. at 286. Instead,assuming the
factualallegationsn the complainaretrue, those‘[flactual allegationamust be enougto raisea
right to relief abovethe speculativdevel.” Twombly 550U.S. at 555.

“To survive a motion to dismiss, @mplaint must containsufficient factual matter
accepted as truép ‘state a claim for relief that is plausible on its facé&shcroft v.Igbal, 556
U.S. 662, 6782009) (citingTwombly 550 U.S. at 570). “A claim has facial plausibility when the
pleaded factual content allows the court to draw the reasonable inference thefetidault is
liable for misconduct allegedit. “Determining whether a complaint statepkusibleclaim for
relief will . . . be acontextspecific task that requires the reviewing court to draw on its judicial
experience and common sendd."at 679. “[W]here the welpleaded facts do not permit the court
to infer more than the mere possibility of miscortdtize complaint has allegeebut it has not
‘show[n]—*thatthepleader is entitled to relief.Td. (quoting Fed. R. Civ. P. 8(a)(2)).

Additionally, where a complaint alleges a cause of action under the C&A&pthplaint
must meet the heightened pleadneguirements of Fed. R. Civ. B(b): “In alleging fraud or
mistake, a party must state with particularity the circumstances constitutingdirancstake.
Malice, intent, knowledge, and other conditions ofeaspns mind may be alleged generdlly.
Fed. R. Civ. P. 9(bHowever:

[T]he law does not requir@ecificity just for specificitys sake. The
level of particularity required is sufficient details to put Defendants
on notice of the “precise misconduct watthich they are charged.”
Franulovic [v. CocaCola Co], [Civ. A. Nos. 07539 (RMB), 0%
828(RMB),] 2007 WL 3166953, at *1(D.N.J. Oct. 25, 2007)]. In
other words, “[t]o satisfy the specificity requiremenfleéd.R. Civ.

P] 9(b) the pleadings must state what the misrepresentation was,
what was purchased, when the conduct complained of occurred, by



whom the misrepresentation was made, and how the conduct led
plaintiff to sustain an ascertainable los&ébersky v. Bed Bath &
Beyond, InG.No. CIVA 06-CV-1735 PGS, 2006 WL 3454993, at
*4 (D.N.J. Nov. 29, 2006).
Smajlaj v. Campbell Soup C@82 F. Supp. 2d 84, 104 (D.N.J. 2011).
lll. DECISION
FlagshipcontenddPlaintiffs fail to state a claim under the CAAEA, and TCCWNA.

A. New Jersey Consumer Fraud ActCount One)

Flagship contends Plaintiffs fail to allege an ascertainable dossquired element of the
CFA. (Dkt. No. 141, at 9.) In support, Flagship maintains that Plaintiffs must “show][] a causal
link between theffending practice and the claimed loss, with the amount of the ascertdivsbhl
to be demonstrated to aasmnable degree of certaintyld.(at 10 (quotingdabush v. Mercedes
Benz USA, LLC378 N.J. Super. 105, 116 (App. Div. 2006)n other words, the loss must be
pleadwith more specificityandmustbe one caused by Defendahtonduct,not by Plaintiffs
default. (d.)
At this stage, Plaintiffs’ CFA claim as plead in the Amended Complaint satisfies the
pleading requirements set forth aboVbee CFAstates, in pertinent part:
The act, use or employment by any person of any unconscionable
commercial practice, deception, fraud, false pretense, false promise,
misrepresentation, or the knowing, concealment, suppression, or
omission of any material factith intent that others rely upon such
concealment, suppression or omission, in connection with the sale
or advertisement of any merchandise or real estate, or with the
subsequent performance of such person as aforesaid, whether or not
any person has in fabeen misled, deceived or damaged thereby, is
dechred to be an unlawful practice; . . . .
N.J.S.A. 56:&. Courts have interpreted this sectionréguire the following threelementsto

state acause of action under the CFA: “1) unlawful conduct dg@ant; 2) an ascertainable loss

by plaintiff; and 3) a causal relationship between the unlawful conduct and theinabéetkss.”



Bosland v. Warnock Dodge, In@97 N.J. 543, 557 (2009) (citimgt’l Union of Operating Eng’s
Local No. 68 Welfare Fund v. Merck & Co., In£92 N.J. 372, 389 (2007)).

An *“ascertainable loss” is one that is “quantifiable or measuraflkiédemann v.
MercedesBenz USA, LLC183 N.J. 234, 248. (2005plaintiffs need only provide enough
specificity to give the defendanbtice of damageg,orresHernandez v. CVT Prepaid Sols., Inc.
No. 3:08CV-1057FLW, 2008 WL 5381227, at *7, n.3 (D.N.J. Dec. 17, 2008), a@ed not
“provide evidential material to rebut defendant’s contention that [they] sustascedanable
loss” b overcome a motion to dismiddlaniscalco v. Brother Int'l Corp. (USA27 F. Supp. 2d
494, 503, n.8 (D.N.J. 2009) (quotifgrkins v. DaimlerChrysler Corp383 N.J. Super. 99, 111
(App. Div. 2006)). Courts suppcatlegeddamages based on an-@pocket theory or a benefit
of the bargain theoryseeSmajlaj 782 F. Supp. 2d 84, 99-10Bhiedemann]183 N.J. at 248.

Additionally, plaintiffs must set forth allegations sufficient to show those $osse
causally connected defendant’s alleged conduct. It is not sufficient to make conclusory or-broad
brush allegations regarding defendant’s conduct; plaintiff must specifigleifd those facts.
TorresHernandez No. 3:08CV-1057FLW, 2008 WL 5381227, at *7. This requirefr
example, pleading when and to whom the alleged fraudulent statements werSeeddewey v.
Volkswagen AG558 F. Supp. 2d 505, 527 (D.N.J. 2008).

Here, Plaintiffs allegethe DIL requirement constituted unlawful condumcause it
divested them of property for which they pai(Dkt. No. 9at 178-81.) Plaintiffs specifically
allege they suffered an ascertainable loss compriseditedfpocketdown payments, monthly
payments, monthly mortgage servicing fees, and annual maintenance payicheit§83.) They

further set forthspecificfacts pertaining to their execution of the DIL and related agreements,

2The Court, having not been provided with the DIL, accepts as true Rtaialiégations.
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including the PSA settinfprth monthly payments for thespective propertiegld. at 1 3238,
43-49.) Under prevailing case law, this & quantifiable or measurable loss sufficient to put
Flagship on notice of Plaintiffs’ losse&seeSmajlaj 782 F. Supp. 2d 889-103;Thiedemannl83
N.J. at 248.

Flagshipfurther contendsPlaintiffs cannot show a causal nexus becauseds® Was
causedby the default.At this juncturein the litigation Plaintiffs’ pleadings for Count One
sufficiently allege a causal nexuRlaintiffs' loss, as alleged, was caused by the execuainuh
effectof the DIL. Plaintiffs allege they paid for interest they dat possess by virtue of signing
the DIL. This claim would not change evassumingarguendo the plaintiffs fulfilled their
obligations under the PSA.

Accordingly, Plaintiffs’ CFA claim is sufficiently plead and Flagship’stimio to dismiss
is DENIED as toCount One

B. New Jersey Fair Foreclosure ActCount Three)

Flagshipargues, correctlythat the FFAdoes not prvide Plaintiffs with a private right of
action.Rickenbach v. Wells Fargo Bank, N.835 F. Supp. 2d 389, 399 (D.N.J. 20@Rather,
the FFAIs “essentially a notice provision” providing guidance to lenders through thddsuee
process and providing debtors with procedures by which to cure their defauljuoting
Whittingham v. Amended Mortgage Elec. Registration Servs,, Nuc. 06-3016, 2007 WL
1456196, at *5 (D.N.J. May 15, 2007).

Plaintiffs donot seek daages under the FEAId. at 1111.)Plaintiffs allege two causes
of action under the TCCWNA, both of which implicate the FRAdtherefore the FFAeednot
have been raised asiadependent cause of actidr the extent the FFA neglde addressed with

respect to th&@ CCWNA, the Court will do so below.



Accordingly, Flagship’s motion to dismiss@GRANTED as to Count Three.

C. New Jersey Truth-in-Consumer Contract, Warranty, and Notice Act (Counts Two and

Four)

Plaintiffs assertwo causes of action unddre TCCWNA, one based on the DIL and the

other on a Notice of Intention to Foreclosure (“NGihich Plaintiffs allege was sent to members
of the potenial class For both claimstheyallege the FFA establisheghts held by the Plaintiffs
for which the TCCWNA provides damagekl. @t 1 94, 111, 113.) Flagship contenats an initial
matter,Plaintiffs’ allegations are conclusory and are “silent aspicific language [from the DIL
and NOI] that forms the basis of [the FFA] violations.” (Dkt. No-114t 14.)Flagshipfurther
argues the TCCWNA does not apply to residential real estdtet (17.)

The TCCWNA provides:

No seller, lessor, creditor, lender or bailee shall in the course of his
business offer to any consumer or prospective consumer or enter
into any written consumer contract or give or display any written
consumer warranty, notice or sign after the effective date of this act
which include any provision that violates any clearly established
legal right of a consumer or responsibility of a seller, lessor, creditor,
lender or bailee as established by State or Federal law at the time the
offer is made or the consumer contract is signed owdreanty,
notice or sign is given or displayed. Consumer means any individual
who buys, leases, borrows, or bails any money, property or service
which is primarily for personal, family or household purposes. The
provisions of this act shall not apply tesrdential leases or to the
sale of real estate, whether improved or not, or to the construction
of new homes subject to “The New Home Warranty and Builders'
Registration Act,’P.L.1977, c. 467 (C. 46:3B-1 et seq.).

N.J.S.A. 56:12-15.
In order for Plainffs to state a cause of action under TCCWNA, they must allege the
following four elements:
(1) theplaintiff is a consumer; (2) the defendant is a seller; (3) the

“seller offers a consumer a contract” or gives or displays any written
notice, or sign; and (4) the contract, notice or sign includes a

10



provision that “violate[s] any legal right of a consufmer
responsibility of a seller.

Watkins v. DineEquity, Inc591 F. App’x 132, 135 (3d Cir. 2014) (quotiBgsland v. Warnock
Dodge, Inc. 396 N.J. Super. 267, 278 (App. Div. 200a8,d and remanded197 N.J. 543, 964
A.2d 741 (2009)).

1. TCCWNA As Applied To Residential Real Estate

Flagship argues the TCCWNA claims must be dismissed beffuse provisions ofthe
TCCWNA] shall not apply to residential leaser to the sale of real estatéDkt. No. 144, atl7
(quoting N.J.S.A. 56:1215) (citing Allen v. LaSalle Bank, N.ACiv. No. 082240, 2012 WL
1898612, at *4 (D.N.J. May 23, 201pPlaintiffs contendrlagship’s argument is a red herring
becauseheir claims are not related to the sale of real estate and instead are based on the DIL an
the NOI. (Dkt. No. 16, at 25.)
The Court inAllen found a mortgage agreemefell outside the scope of TCCWNA,
stating:
Although the mortgage at issue is technically the loan agreement
between the parties, as opposed to the actual contract for the sale of
red estate, these two agreements are inextricably intertwined. A
“consumer” is defined under the Truth Act as “any individual who .
. . borrows or bails any money .which is primarily for personal,
family or household purposes|[N.J.S.A. 56:1215] A purchase
mortgage, such as that at issue here, involves an individual who
borrows money to consummate the sale of real estate. Therefore, the
Court believes that the mortgage agreement, and by consequence,
efforts to collect on that mortgage agreement, ballhotitside the
protections of the Truth Act.

Allen, Civ. No. 08-2240, 2012 WL 1898612, at *4.

Here, the Court has not had been provided with the DILs and NOIs and therefore is unable

to make an independeufetermination withrespect to whether TCCWNA plies to these

documents as a matter of law.
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2. The DIL (Count Two)

Plaintiffs argue the FFA provides, “Waivers by the debtor of rights providedgntrso
this act are against public policy, unlawful, and void,” N.J.S.A. 2&50and that Defendants’
DIL, which operates under the optional foreclosure procedures set forth by N2JAS5863,
includes provisions which violate the prohibition against the waiver of Plainidfsts. (See
generally Dkt. No. 9, CounfTwo.) Plaintiffs’ opposition sets fth specific references to the
Amended Complaint in which they maintain they adequately plead all elemengsTa GWNA.
(Dkt. No. 16, at 19 (citing Dkt. No. 9, at 1 88; 96100).)

Flagshipargues the “Amended Complaint fails to identify the specifavigions of the
debt documerit— not just the DIL— “that violated clearly established rights” and have therefore
“failed to assert a valid cause of action.” (Dkt. No-114at 16 (citingAllen, Civ. No. 8-2240,
2012 WL 1898612, at *4Skypala v. Mortgatd&lec. Reg. Sys., In®G55 F. Supp. 2d 451, 459
(D.N.J. 2009)andPerkins v. Washington Mutual, FS&55 F. Supp. 2d 463, 47D.N.J. 2009)).)

The cases cited by Flagship are not persuaBivalien and the cases to which tAden
court citesthe issie waswhether a payoftonstituteda notice within thefCCWNA. The ourt
ultimately found it need not make such a determination becétise correct focus of the court
should be upon the underlying debt instrument, ndherefforts to collect the debtAllen, Civ.
No. 082240, 2012 WL 1898612, at *#ere, the DIL, which was executed at the same time as
and as a requirement of the underlying debt documents, is not-dgbaslt effort to collect the
debt.

Similarly, in bothSkypalaandPerkins the ourtsdismissed plaintiffsTCCWNA clains
for their failure to cite specific portions of the mortgage or note in the complaistnot clear

from the brief portios of thosedecisionsvhat documents plaintiffallegedformed the basis for

12



their TCCWNA claim. Skypala 655 F. Supp. 2d at 458erking 655 F. Supp. 2d at 47Blere
Plaintiffs have allegedaolation their FFA rights antring a cause of action under the TCCWNA
based on the DIL.

Regarding the specificity of thBIL claim, Paragraph 96 of the Amended Complaint
specifically references and quotes the portions of the DIL that Plaintifessbeeliolate the FFA
and public policy. Whether they are violative is not at issue at this time. ThustifRldiave
sufficiently plead a ause of action for the TCCWNA with respect to the DIL, and Flagship’s
motion to dismiss as to Count TwoD&ENIED.

3. The NOI (Count Four)

Plaintiffs allegeDefendants issued a standard form letter purporting to bEO&nwhich
fails to comply with the statutory requirements of N.J.S.A. 2A6(c)(1)}(11). Specifically,
Plaintiffs argue it failedo make certain identifications, failed &olvise Plaintiffs of certain rights
and made affirmative misrepresentations as to Plaintiffs’ riglotsat § 118 see generallyDkt.
No. 9, Count Fouj Plaintiffs’ opposition sets forth specific references to the Amended Cormplain
in which they maintain they adequately plead all elements of the TCCWNA. (Dkt. Na.118, a
19 (citing Dkt. No. 9, at § 113-15, 119)22

Flagship’s sole argumehas tothe NOI is thathe TCCWNA only applies to affirmative
acts and does not apply to omissions or failures to give notices. (Dkt. Noal4415 (quoting

Jefferson Loan Co. v. Sessi@7 N.J. Super. 520, 5411 (App.Div. 2008)).) It follows, Flagship

3 Flagship generally argued that Plaintiff's TCCWNA claims were not allegéh particularity, to which Plaintiff
cited specific portions of the Complaint which allege facts supmpegaich TCCWNA cause of action. The issue not
raised by Flagship with respt to Plaintiff's NOI claim is that the pleadings may be defit as to each named
plaintiff. The Court will not address this here but permits Plaintifeeék the appropriate relief under Fed. R. Civ. P
15(a)(2).
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arguesthat a cause of action cannot be maintained for Defendant’s alleged omissionreflrequi
statutory languageld. at 15.)

Plaintiffs counter by arguing the TCCWNA applies to omissions made in an difietya
provided document, such as the NOI. (Dkt. No. 1&@22 (citingPosey v. NJR Clean Energy
Ventures Corp.Civ. A. No. 146833 (FLW)(TJB) 2015 WL 6561236, at *14 (D.N.J. Oct. 29,
2015) anKendall v. Cubesmart LFCiv. A. No. 156098 (FLW)(LHG) 2016 WL 1597245, at
*4 (D.N.J. Apr. 21, 2016)) RegardlesspPlaintiffs argue, the Amended Complaint alleges
affirmative misrepresentationsd(at 22.)

The Court agreewith Plaintiffs. Accordingly, TCCWNA asapplied toPlaintiffs’ NOI
claimsis sufficiently plead, anBllagship’s motion to dismisas to Count Fous DENIED.

V. CONCLUSION
For the reasons set forth abofggship’smotion iISGRANTED as to Count Threeand

DENIED as to Counts One, Two, and Four.

/s/ Brian R. Martinotti
BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE

Dated: October 19, 2016
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