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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

GAETANO TIRRI, BRIAN KALMUS,
and KELLY TAYLOR, on behalf of
themselves and the putative class,

Plaintiffs, :
V. : Civil Action No. 3:16ev-1771BRM-TJB

FLAGSHIP RESORT DEVELOPMENT :

CORPORATION d/b/a FANTASEA : OPINION
RESORTS, LA SAMMANA VENTURES;:

LLC d/b/a FANTASEA RESORTSand :

ATLANTIC PALACE DEVELOPMENT

CORP. d/b/a FANTASEA RESORTS,

Defendants.

MARTINOTTI , DISTRICT JUDGE

Before this courtare (1) DefendantFlagship Resort Development Corporatidfb/a
FantaSea ResortS-lagshig), La Sammana Ventures, LLC (“La Sammana”), and Atlantic Palace
Development Corp.’s (“Atlantic Palace”) (collectively, “Defendant®ption for Summary
Judgment ECF No. 36),(2) Plaintiffs Gaetano Tirri (“Tirri”), Brian Kalmus (“Kalmus”), and
Kelly Taylors (“Taylor”) (collectively, “Plaintiffs”) CrossMotion for Discovery pursuant to
Federal Rule of Civil Procedure 56(@nd(3) Plaintiffs’ CrossMotion for Remand pursuant to
28U.S.C. 81332(d)(3)(ECF No. 41) All motions are oppose@ECF Nc. 41and 48) Having
reviewed the parties’ submissions filed in connection with the motion and havingedetdihold

oral argument pursuant to Federal Rule of Civil Procedure 78(b), for the reastorthskeelow
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and for good cause having been showrefendants’ Motion for Summary Judgments
GRANTED, Plaintiffs’ CrossMotion for Discoveryis DENIED, andPlaintiffs’ CrossMotion to
Remand iDENIED AS MOOT.

l. FACTUAL AND PROCEDURAL BACKGROUND !

This lawsuit arises out of Plaintiffs’ purchase of timeshare ownerstierestsin a
condominium in Atlantic City, New Jersdsom Defendants. (Ds.” Statement of Material Facts
(ECF No. 362) 11); Bs.” Resp. to Ds. Statement of Material Facts (ECF Nel}11.)? In
connection with those purchases, Plaintiffs proviBedchase Mney Mortgages and/lortgage
Notes to Flagship. (ECF No. 36112-3; ECF No. 411 112-3.) Plaintiffs also executed Deeds in
Lieu of Foreclosure (“DILs”). (ECF No. 38 14; ECF No. 411 {4.) Plaintiffs executed Escrow
Agreements, which provided the DILs would be placed in escrow. (ECF Na. 186)°
Defendants maintain the DILs have never left escRaintiffs dispute this. (ECF No. 36 6;
ECF No. 411 16.) Defendants contend Plaintiffs “have the right to rescind their [DILtbjowi
penalty; Plaintiffs dispute this. (ECF No. 36 {7; ECF No. 411 7.) Defendants also state

Flagship never commenced a foreclosure action against any of the Plamditfsat Plaintiffs still

1 A more substantial summary of the facts alleged in Plaintiffs’ Amended Com&ifto. 9)

can be found in the Court’s October 19, 2016 Opinion, which granted in part and denied in part
Defendant’s motion to dismiss. (ECF No. 25.) For the purposes of the pending motions, the Court
incorporates that summary and recounts only those facts that the partieseidémtifieir motion

papers as relevant to these motions.

2 Plaintiffs did not submit a supplemental statement of material facts, which is permittect bu
required under Local Rule 56.1.

3 Plaintiffs dispute this fact, arguing Defendants’ Exhibit 5, which accompé#méestatement,
“contains copies of an EscroAgreement only.” (ECF No. 41 5.) However, the attached
Escrow Agreements, which Plaintiffs signpthinly state the DILs and all closing documents will
be held in escrow. (ECF No. 36-3 at 23, 25.)
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own the property they purchased. (ECF No238[8-9) Plaintiffs dispute these factéeCF No.
41-1 118-9.)

On February 11, 2016, Plaintiffs fled a complaint in the Superior Court of New Jersey
Law Division, Warren County(ECF No. 11.) On March 31, 2016, Defendants filed a Notice of
Removalto thisCourt. ECFNo. 1.) On April 21, 2016, prior to filing its answer, Flagship filed a
motion to dismiss for failure to state a claf@CFNo. 5.) On May 12, 2016, Plaintiffs filed the
Amended Complaint§CFNo. 9) and the motion to dismiss the original céam was terminated
by the Court without prejudice ECF No. 1Q) The Amended Complaint assedlaims for (1)
violations of the New Jersey Consumer Fraud Act, N.J.S.A-B68 seq.(Count One);(2-3)
violations of the Truthin-Consumer Contact, Warranty, and Notice Act, N.J.S.A. 5641 2t seq.
(“TCCWNA") (Counts Two and Fouy; (4) violations of the New Jersey Fair Foreclosure At,
N.J.S.A. 2A:5053, et seq(the “Fair Foreclosure Act,” or the “Act”) (Count Threahd (5) breach
of the duty of good faith and fair dealing (Count Five).

On June 9, 2016;lagshipfiled a motion to dismissECFNo. 14) On October 19, 2016,
the Court denied Flagship’s motion to dismiss Counts One, Two, and Four, and granted the motion
to dismiss Count Three. (ECF No. 25 and 26.) Flagship did not seek dismissal of Count Five. (ECF
No. 14.)On November 21, 2017, the Hon. Tonianne J. Bongiovanni, U.S.M.J. stayed discovery
and granted Defendants leave to file a dispositive motion. (ECF No. 33arary26, 2018,
Defendantsiled their Motion for Summary Judgment. (ECF No. 36.) The motion was fully briefed

on March 19, 2018.



Il LEGAL STANDARD

A. Summary Judgment

Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatoriesand admissions offile, togetherwith the affidavits, if any, showthatthereis no
genuindassueasto anymaterialfactandthatthe movingpartyis entitledto a judgmenasamatter
of law.” Fed.R. Civ. P.56(c).A factualdisputels genuine onlyf thereis “a sufficientevidentiary
basisonwhich a reasonable jury coufahd for the non-moving party,andit is materialonly if it
hastheability to “affect the outcome of the suit under governiag.” Kaucherv. Cty. of Bucks
455 F.3d 418, 4283d Cir. 2006);seealso Andersorwv. Liberty Lobby,Inc., 477U.S. 242, 248
(1986). Disputes oveirrelevant or unnecessaryacts will not preclude a gramf summary
judgment. Anderson477U.S.at 248.“In considering anotionfor summaryjudgment,adistrict
courtmaynotmakecredibility determination®r engagén anyweighingof theevidencejnstead,
the non-movingarty’sevidenceéis to bebelievedandall justifiableinferencesareto bedrawnin
his favor.” Marino v. Indus. Crating Cq.358 F.3d 241, 24{3d Cir. 2004) (quotingAnderson
477U.S.at 255));seealso Matsushit&lec. Indus. Cov. ZenithRadio Corp,475U.S.574, 587,
(1986);Curleyv. Klem 298 F.3d 271, 276-773d Cir. 2002).

Thepartymovingfor summaryjudgmenthastheinitial burden of showing thieasisfor its
motion. CelotexCorp. v. Catrett 477U.S. 317, 323 (1986):If the movingparty will bearthe
burden ofpersuasiorat trial, that party must supporits motion with credibleevidence. . .that
would entitleit to adirectedverdictif notcontrovertecattrial.” Id. at 331.0n the other handf
the burden opersuasiomttrial would be on the nonmovingarty, theparty movingfor summary
judgmentmay satisfy Rule 56’s burden of productiooy either (1) “submit[ting] affirmative

evidencehat negatesan essentiablementof the nonmovingparty’sclaim” or (2) demonstrating



“that the nonmovingparty’s evidenceis insufficient to estdlish an essentialelementof the
nonmovingparty'sclaim.” Id. Oncethe movantdequatelysupportsts motion pursuanto Rule
56(c), the burdershifts to the nonmovingparty to “go beyond thepleadingsand by her own
affidavits, or by the depositionsanswersto interrogatoriesand admissions oriile, designate
specificfactsshowingthatthereis a genuinassuefor trial.” 1d. at 324;seealsoMatsushita 475
U.S.at 586; Ridgewoodd. of Ed. v. Stokley 172 F.3d 238, 253d Cir. 1999).In decidingthe
meritsof aparty’smotionfor summaryudgment,thecourt’'srole is notto evaluatethe evidence
and decidethe truth of the matter, but to determinewhetherthereis a genuindassuefor trial.
Anderson477U.S.at249.Credibility determinationsirethe province othefactfinder.Big Apple
BMW,Inc.v.BMWof N. Am.,Inc., 974 F.2d 1358, 1363d Cir. 1992).
Therecanbe“no genuingssueasto anymaterialfact,” however f apartyfails “to make
a showingsufficientto establishthe existenceof an elementessentiato that party’scaseandon
whichthatpartywill bearthe burderof proofattrial.” Celotex 477U.S.at322-23."[A] complete
failure of proofconcerninganessentiatlementof the nonmovingarty’scasenecessarilyenders
all otherfactsimmaterial.”Id. at 323; Katz v. AetnaCas. & Sur. Cq.972 F.2d 53, 5%3d Cir.
1992).
Pursuanto FeceralRule ofCivil Procedure 56(d),

[i]f a nonmovant shows laffidavit or declaratiorthat,for specified

reasonsit cannotpresenfactsessentiato justify its opposition, the

courtmay:

(1) deferconsidering thenotion or denyit;
(2) allow time to obtainaffidavitsto takediscovery; or

(3) issueany other appropriaterder.



A partywho submitsan affidavit pursuanto Rule 56(d),'specify[], for example whatparticular
informationis sought; howjf uncoveredit would preclude summaryjudgment;andwhy it has
not previouslhjbeenobtained.Penn. Dep’t of PubWelfarev. Sebelius674 F.3d 139, 15BdCir.
2012) (quoting>owlingv. City of Phila, 855F.2d 136, 139-4(q3d Cir. 1988)).If the nonmovant
files an affidavit that addresseghese three requirementswith
specificity,andespeciallywhenparticularinformation,necessaryo
the successfuloppositionto summaryjudgment,is in the sole
possessiomf the movingparty, the Third Circuit hasheld that ‘a
continuance of anotion for summaryjudgmentfor purposes of
discovery should bgrantedalmostasamatterof course.’
Malouf v. Turney 814 F. Supp. 2d 454, 459 (D.N.J. 2011) (quoBages v. Gableg32 F.2d 49,
51 (3d Cir. 1984)). However, the nonmovant cannot defeat summary judgment by offering
“[v]ague or general statements of what [it] hopes to gain through a deldigdorvery.”ld. at 459
60 (quotingHancock Indus. v. Schaffe811 F.3d 225, 230 (3d Cir. 1987)).
B. Motion to Remand
A notice of removal of a civil action must be filed by a defendant within thirty (3¢ day
of receiving the complaint. 28 U.S.C1846(b)(1). However, where it is not evident from the face
of the complaint that a caseremovable, “a notice of removal may be filed within thirty [(30)]
days after receipt by Defendants . . . of a copy of an amended pleading, motiomr arther
paper from which it may be first ascertained that the case is one which is or hawe beco
removable.” 28 U.S.C. § 1446(b)(3).
Upon the removal of an action, a plaintiff may challenge such removal by maving t
remand the case back to state court. 28 U.S1348. Grounds for remand include: “(1) lack of
district court subject matter jurisdicticor (2) a defect in the removal proced3AS v. Travelers

Ins. Co, 7 F.3d 349, 352 (3d Cir. 1993). A motion for remand on the basis of a procedural defect

in the removal must be filed within thirty (30) days of the notice of removal, 28 U.S4€17&c)



whereas “a motion to remand based on lack of subject matter jurisdiction may bd aradérae
before final judgment,Foster v. Chesapeake Ins. €833 F.2d 1207, 12123 (3d Cir. 1991)
(citing 28 U.S.C. § 1447(c)).

“The party asserting jurisdictiobears the burden of showing that at all stages of the
litigation the case is properly before the federal co@afmuelBassett v. KIA Motors America,
Inc., 357 F.3d 392, 396 (3d Cir. 2004). Federal courts rigorously enforce the congressional intent
to restrict federal diversity jurisdiction, and therefore removal statutes aietl{sttonstrued
against removal” and “doubts must be resolved in favor of remé&hdat 396-403. Additionally,
when a case is removed, “all defendants who have been properly joined and servethnmust |
consent to the removal of the action.” 28 U.S.C. § 1446(b)(2)(A).

1. DECISION

A. Defendants Motion for Summary Judgment

Defendants argue “[a]ll four remaining counts of Plaintiffs’ [Clomplameti@ased on two
alleged violations of the New Jersey Fair Foreclosure Act.” (Ds.” BruppSof the Mot. for
Summ. J. (ECF No. 36) at 2.) Plaintiffs do not dispute thiS¢eECF No. 41.)The first alleged
violation of the Fair Foreclosure AetDefendants’ failure to issue noticekintent to foreclose
(“NOIs”) that comport with the Act'sequirements-s the basis of Plaintiffs’ claim that
Defendants violated the TCCWNA (Courdur). (ECF No. 361 at 23 (citing Am. Compl. (ECF
No. 9) Y123)) The second alleged violation of tlk@ir Foreclosure Acts that Defendants
deprived Plaintiffs of their righto redeem their ownership interest by requirdis to be
escrowed.Ifl. at 3 (citing ECF No. 9 119, 84, 88. 95, 1334).) That alleged violation is the basis
of Plaintiffs clains under the Consumer Fraud Act (CoOmie, the TCCWNA (CounfTwo), and

the implied covenant of good faith and fair dealing (Cdtiw€). (Id.) Defendants maintain the



record shows they did not violate the Fair Foreclosure Act and are thereftesldosummary
judgment on all remaining claimdd(at 24.)
1. Defendants’ Alleged Failure to Provide a Notice of Foreclosure

Defendants do not dispute Plaintiffs’ assertion that, pursuant to the fair foreckhd,
“the holder of the mortgage is required &g a[NOI] . . . before instituting foreclosure Jt( at
3 (citing ECF No. 9 1108-11).) The Fair Foreclosure Act states, in relevant part, “[B]efore any
residential mortgage lender may . . . commence any foreclosure . . . leatiesmortgage leret
shall give the residential mortgage debtor notice of such intention at least 30 dalysmnce of
such action.” N.J.S.A8 2A:50-56(a). Defendants argue they never commenced foreclosure actions
against Plaintiffs and therefore were never subject td-#neForeclosure Act’'s requiremett
send a NOI. (ECF No. 36 at 4.) Defendants support their motion with an affidavit from Roxanne
Passarell&'Passarella”)the Escrow Agent on the transactions between Defendants and Plaintiffs.
(ECF No. 363.) Passarella stateDefendant, Flagship, has never commenced a foreclosure
action against any of the Plaintiffs, Tirri, Kalmus or Taylokd’ ] 10.) Defendants make the same
assertion in their Statement of Material Facts. (ECF N& 8@ (citing ECF No. 36-3 1 10).)

In opposition,Plaintiffs argue Defendants sent NOIs that violated the requirements of
N.J.S.A. 2A:5056. (ECF No. 41 at 290.) However, Plaintiffs do notrefute Defendants’
argument that they never commenced foreclosure actRlagtiffs respad to Defendants’
assertiornthatno foreclosure was ever commenbgdarguing’[t] he purported fact is not supported
by competent evidence pursuant to 28 U.S.C745(2).” (ECF No. 441 18.) Pursuant to 28
U.S.C. 81746(2)an unsworn statement may substitute for a sworn statement if the person offering
the statement “declare[s] . under penalty of perjury that the [content of the statement] is true and

correct.”



Plaintiffs’ argument-that Defendants’ offered proof does not comply with 28 U.S.C.
8§ 1746(2)—s without merit. Passarella’s affidavit is sworn and notarized. (ECF N8.&3&);
see Turner v. New Jersey State Polide. 085163, 2017 WL 1190917, *3 (D.N.J. Mar. 29, 2017)
(finding 28 U.S.C. 8746 does not apply to a sworn affidavitirther, Plaintiffs’ mere denial of
Defendants’ assertion that there has been no foreclosure is inad€pfatedantsadequately
supporttheirmotionpursuanto Rule 56(c)thereforethe burdershiftsto Plaintiffsto “go beyond
the pleadinggndby [their] own affidavits, or by the depositionsanswergo interrogatoriesand
admissions offile, designatepecificfactsshowingthatthereis a genuinessuefor trial.” Celotex
Corp., 477U.S. at 324.Plaintiffs cite no evidenceto support the contenticthat Defendant$ave
commencedoreclosure actiong.he Court finds Defendants are entitled to summary judgment on
Count Four because Defendants had no obligation to serve NOIs. Under New Jerség law,
foreclosure plaintiff must send a [NOI] to a defendant before commencing sofrexhction,”
butif there is no foreclosure action there is no need for a M@mington Trust, N.A. v. Assoulin
2017 WL 1422875, *4 (N.J. Super. App. Div. Apr. 21, 2017).

The Court finds there is no dispute of fact as to whether Defendants wereddqugerve
Plaintiffs with NOls, and therefore Defendants are entitled to judgmentredter of law as to
Count Four.

2. Defendants alleged deprivation of plaintiffs’ right to redeem their
ownership interest byrequiring DILs to be escrowed

Pursuant to N.J.S.A. 2A:50-61, “[w]aivers by the debtor of rights provide pursuant to [the
Fair Foreclosure Act] are against public policy, unlawful, and void unless gftemdeafailt
pursuant to a work agreement in a separate written document signed by the debtderseaw

courts have held[a] mortgagor may not deprive himself of a right to redeem even by anssxpre



agreement for that purpose if such agreement is a part of, or may contempoyawébyshe
conveyance.Mallozzi v. CerciellpNo. G07-472009 WL 303326, *3 (N.J. Super. Ct. App. Div.
Feb. 10, 2009)quoting Smith v. Shatt|]s169 A.2d 503 (N.J. Super. Ct. App. Div. 1961)). A
mortgagor may sell or release her equity oeragtion to the mortgagee by a separate and distinct
transaction any time after the execution of the mortgalgécitations omitted). Here, the parties
dispute whether the DILs, which were executed contemporaneously with the mortgaigeddep
Plaintiffs of their right to redeem.

Defendants argue they are entitled to summary judgment as to Gnenisvo, andFive,
which are based on Defendants’ alleged transfer of Plaintiffs’ propertgshteack to Defendants
by way of theDILs. (ECF No. 361 at 4.) efendantgontend Plaintiffs were not deprived of their
right to redeem becausike DILs have never left escrawid. at 5 (citing ECF No. 3@ 16).)*
DefendantgmaintainPlaintiffs have not been deprived of their right to redeem their ownership
interestbecause title reports show Plaintiffs still own the property they purchased N&EG641
at 6 (citing ECF No. 32 9).) Finally, Defendants point out the Escrow Agreemenegi
Plaintiffs “the right to rescind thejDILs] without penalty.” (ECF No. 3@ at 5 (citing ECF No.
36-2 17).)

Plaintiffs acknowledge thate title documents Defendants attach to their motion indicate
Plaintiffs own their respective properties, but Plaintiffs contest the valitittyaotitle.(ECF No.

41-1 19.) Plaintiffs aguethere are issues of material fact aB&fendantsescrow process (ECF

4 Passarella also attests to the fact the DILs havéeft escrow. (ECF No. 36-3 1 8.)

® Plaintiffs also contend Passarella may not qualify as an escrow ageniueder “her multi
hatted executive roles for the Defendants.” (ECF No. 41 at 28.) Defendants citetoslgyport
this claim, which the Catiaddresss at greater length in its analysis of Plaintiffs’ Rule 56(d)
motion.
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No. 41 at 28.) Specifically, Plaintiffs poioiut the Escrow Agreement statesSeller may give
notice to Escrow Agent to break escrow at any time prior to the satisfactidreptindition’
noted in the Escrow Agreementd.(at 2829 (quoting ECF No. 38, Ex. 5, 12).) Plaintiffs
contendadditional discovery into Defendants’ escrow process and their use of DILs evedd r
Plaintiffs were in fact deprived of their right tedeem their property interestd.(at 27-28.)
Plaintiffs offer no response Befendantsassertiorthat Plaintiffs have the right to rescind their
DILs without penalty other than to challenge Passarella’s affidavit pursuant to 28 U.S.C.
§ 1746(2). As the Court has found, 28 U.S.C. § 1746(2) does not apply to Passarella’s affidavit.
The Court finds Defendants are entitled to summary judgment on Googt3wo, and

Five, becaus¢he plain language of the Escrow AgreensatedPlaintiffs could rescind the DILs
at any timeThe Escrow Agreemetrovides, in relevant part:

Buyer acknowledges that Buyer has signed and delivered a [DIL] to

Escrow Agent for the purposed of permitting Seller to reacquire the

[property] in the event #t Seller is entitled to foreclose upon the

[property]. The Buyer understands that Buyer may, without penalty,

rescind (withdraw and cancel) the Deed in Lieu of Foreclosure

within seven (7) days, excluding Saturdays, Sunday and legal

holidays . . . . The Buyer further understands that in the event that

Buyer defaults under the Mortgage on the [property], the Seller shall

first provide at least thirty (30) ddsjs notice of its intention to

foreclose, during which time the Buyer shall the right to cure the

default . . . . If the default is not cured by BuyBuyer shall have

an additional seven (7) day period, excluding Saturdays, Sundays

and legal holidays, after an additional notice from Seller sent to the

foregoing address, to rescind the Deed in LieuFofeclosure

without penalty. . . .
(ECF No. 363 at 24(emphasis added)The Court finds significance in Plaintiffs’ lack of a
response to Defendah@rguments abowRlaintiffs' right to rescind Plaintiffs do not attempt to

explain how the DIL degved them of their right to redeem when they retained the right to rescind

the DIL without penaltyPlaintiffs relyon Mallozzi which they argue stands for the proposition
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“that New Jersey law prohibits the practice of requiring a borrower to &xexupIL]
contemporaneously with the conveyance of the property.” (ECF No. 41 &\v&n)if the Court
were to accept Plaintiffs’ interpretation bfallozzi the fact Plaintiffs could rescind the DILs
distinguishes this case from the fact$fallozzi where here was no mention of a right to rescind
The Court finds DILs did not constitute a waiver of rights in violation of N.J.§.2A:50-61,
because the Escrow Agreement granted Plaintiffs the right to rescind théenixthaut penalty.”

Because the DILsid not deprivePlaintiffs of their right to redeem, the Court finds
Defendants are entitled to summary judgment as a matter of law as to Oagntsvo, andFive.
Therefore, Defendaritdotion for Summary Judgment (ECF No. 36 3RANTED.°

B. Plaintiffs’ Rule 56(d) Motion

Thoughthe Court has granted Defendants’ Motion for Summary Judgnitesill explain
why Plaintiffs CrossMotion is denied See Smith v. Depuy Orthopaedics, Iho. 1:4139, 2013
WL 1108555, *15 (D.N.J. Mar. 18, 2013 laintiffs seek discovery into two main ared$)
Defendants’ practices regarding DILs, escrow, and foreclosure; and (2) a idepafsRasarella
“in order to test the unverified statements in her supporting Affidavit.” (EGFAN at 1611.)
Plaintiffs have failed to demonstratehdw, if uncovered,[this information] would preclude
summaryjudgment.”Penn.,Dep’t of Pub Welfare 674 F.3d 139, 157 (3@ir. 2012) (quoting
Dowling, 855 F.2dat 139-40.The two maindeficienciesn Plaintiffs’ oppositionto Defendants’
Motion for SummaryJudgmentalso compeldenial of Plaintiffs’ CrossMotion. First, Plaintiffs

offered no responséo Defendants’evidencethat they nevercommencedoreclosureagainst

® The Court need not address the parties’ arguments regarding Defendditishal grounds for
summary judgmentSeeECF No. 361 at 69.)
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plaintiffs. SecondPlaintiffs offeredno responst Defendantsargumentsoncerning th&scrow
Agreement’'ggrantof aright to rescind.

Plaintiffs arguethe discoverysought “would confirmthat Defendantsentnoncompliant
NOlsto Plaintiffsthatwereneversubsequently cured(ECFNo.41at11-12.)AstheCourt found,
however Plaintiffs nevercommencedoreclosureandthereforehadno obligationto sendNOlsin
thefirst place.See Assoulirk017 WL 1422875 &#. Plaintiffs offered no response to Defendants’
argumentgoncerninghe absencef foreclosureproceedings.

Plaintiffs claim additional discovery “woul@stablisnthe[DILs] arenot escrowed.{(ECF
No. 41lat11.)Again, Plaintiffs failed to respondo DefendantsargumentgoncerningPlaintiffs’
rightto rescind.The Courtcannotdeterminenow additional discovemyto theDILs ortheescrow
processvould raiseanissueof materialfact asto whetherPlaintiffs were deprived oftheir right
to redeentheir propertyinterestwhenPlaintiffs did notcontestthefact theyhadaright to rescind
theDILs withoutpenalty.

Finally, as to Plaintiffs’ argument concerning Passarella, Plaintiffs cite no @ythor
support the contention that Passarella’s affiliation with Defendants would preodudieom
serving as escrow agent. Under New Jersey daattorney for one party may serve as escrow
agent on a transaction involving the represented p&ggBowman v. Brown99 A. 839 \.J.
Super. CtCh.), aff'd, 100 A. 1070 N.J. 1917) Mangani v. Stadium Bowling Academ) A.2d
289, 300 (N.J. 1944)Also, as noted, Passarella’s Affidawitas sworn and not unverified as
Plaintiffs state. Therefore, Plaintiffs’ basis for seeking to depassarella is groundless.

Because Plaintiffs have not demonstrated the discovery sought would precludeysumma

judgment, Plaintiffs’ CrossMotion for Discoveryis DENIED.
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C. Plaintiffs’ Cross-Motion for Remand

Plaintiffs also move for remand pursuant to 28 U.S.C. § 1332(ah(i}h states a district
court shall decline to exercise jurisdiction over a class action in vitvi@ithirds or more of the
members othe proposed class and the primary defendants are citizens of the state in which the
action was originally filed. Because the Court has granted Defendants’ Moti@ufomary
Judgment, Plaintiffs’ Cross-Motion to RemandENIED AS MOOT .
IV.  CONCLUSION

For the reasons set forth above, Defendants’ Motion for Summary Judgment (ECF No. 36)
is GRANTED, Plaintiffs’ CrossMotion for Additional Discovery (ECF No. 41s DENIED, and
Plaintiffs’ CrossMotion to Remand (ECF No. 41)3ENIED AS MOOT . The case iI€LOSED.

An appropriate Order will follow.

/s/ Brian R. Martinotti
BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE

Dated:August30, 2018
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