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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

GAETANO TIRRI, BRIAN KALMUS,
and KELLY TAYLOR, on behalf of
themselves and the putative class,

Plaintiffs, :
V. : Civil Action No. 3:16ev-1771BRM-TJB

FLAGSHIP RESORT DEVELOPMENT :

CORPORATION d/b/a FANTASEA : OPINION
RESORTS, LA SAMMANA VENTURES,;:

LLC d/b/a FANTASEA RESORTSand

ATLANTIC PALACE DEVELOPMENT

CORP. d/b/a FANTASEA RESORTS,

Defendants.

MARTINOTTI , DISTRICT JUDGE
Beforethis Courtis Defendantd-lagship Resort Development Corporat{¢iRlagship”),
La Samman&/entures, LLC, and Atlantic Palace Development Corp.’s (“Defendaistjon
for Attorney Fees. (ECF No. 5Z2)aintiffs Gaetano Tirri and Brian Kalmus (“Plaintiffs”) oppose
the Motion. (ECF No. 54.) Having reviewed the parties’ submissions filed in cioomevith the
Motion and havingheld Oral Argument pursuant to Federal Rule of Civil Procedure)/&(
January 29, 2019, for the reasons set forth below and for good cause having been shown

DefendantsMotion for Attorney Fees i®ENIED.
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BACKGROUND ?

On February 11, 2016, Plaintiffs filedGomplaint in the Superior Court of New Jersey,
Law Division, Warren County(ECF No. 11.) On March 31, 2016, Defendants filed a Notice of
Removalto this Court. ECFNo. 1.) On April 21, 2016, prior to filing its answer, Flagship filed a
motion to dismiss for failure to state a claf@CF No. 5.) On May 12, 2016, Plaintiffs fileah
Amended Complaint ECF No. 9) and theMotion to Dismiss the originalComplaint was
terminated by th€ourt without prejudiceECFNo. 10) The Amended Complaint assectaims
for (1) violations of the New Jersey Consumer Fraud Act, 8tal. Ann. 56:81, et seq(“CFA”")
(Count One);(2) violations of the Truthn-Consumer Contact, Warranty, and Notice Act, N.J.
Stat Ann. 56:1214, et seq.(“TCCWNA”") (Counts Two and Fouy; (3) violations of the New
Jersey Fair Foreclosure At, NSat Ann. 2A:50-53, et seq.(the “Fair Foreclosure Act,” or the
“Act”) (Count Three) and (4) breach of the duty of good faith and fair dealing (Count Five).

On June 9, 2016;lagshipfiled a Motion toDismiss (ECFNo. 14) On October 19, 2016,
the Court denied Flaggis Motion to Dismiss Counts One, Two, and Four, and granted the
Motion toDismiss Count Three. (ECF No. 25 and 26.) Flagship did not seek dismissal of Count
Five. (ECF No. 14.Dn November 21, 2017, the Hon. Tonianne J. Bongiovanni, U.S.M.J. stayed
discovery and granted Defendants leave to file a dispositive motion. (ECF No. Jah@my26,
2018, Defendants filed their Motion for Summary Judgment. (ECF No. 36.) On Aug2&1®0),
the Court granted Defendants’ Motion for Summary Judgment. (ECF NoDéfehdants seek

attorney fees as a prevailing party to the Motion for Summary Judgment. (ECF No. 52.)

1 A more substantial summary of the facts alleged can be found in the Court’s Qd@pB616
and August 30, 2018pinions which granted in part and denied in part Defenddntstion to
Dismissand granted Defendants’ Motion for Summary Judgm@&®@F Nc. 25 and 49.)



Il. DECISION

A. Attorney Fees Pursuant to CFA

Defendants argue they are #etl toattorneys’ fees as prevailing parties under the CFA
regardless ofvhetherthey brought a CFA counterclaim. (ECF No. 52 at 1.) There auttoority
directly supporting this proposition. Plaintiffs contend “that in order to bedsddees under the
CFA, the requesting party must have sued and obtained relief under the CFA.” (ECF N&.) 54 at
The Court agreePDefendants’ rquest for attorneys’ feesimply because thegre aprevailing
partyin an action involving a CFA claim, even though they dil raise a CFA counterclaim,
undermineghe fundamental remedial purpose of the Act. Indeed, such a decisiorcoeatiel a
chilling effect and discourageggrieved individuals from seeking the protections afforded under
the CFA.

“The Consumer Fraud Actriginally enacted in 1960, is aimed basically at unlawful sales
and advertising practices designed to induce consumers to purchase merchaedisesteate.”
Francis E. Parker MefhHome, Inc. v. GeorgiPac. LLG 945 F. Supp. 2d 543, 552 (D.N2013)
(citations omitted)It was passed “to combat the increasingly widespread practice of defrauding
the consumer.Cox v. Sears Roebuck & C647 A.2d 454, 46(N.J. 1994 citation omitted):It
is designed to address sharp practices and dealings in the market of merchandiat estdte
whereby the consumer could be victimized by being lured into a purchase through fraudulent,
deceptive, or other similar kind of selling or advertising practicésahcis E. Parker Menh
Home, Inc, 945 F. Supp. 2d at 552iation omitted).The CFA

has three main purposes: dcompensate the victifior his or her
actual loss; tqunish the wrongdoethrough the award of treble
damagesand, by way of the counsel fee provisidn, attract
competent counsel to counteract the community scourge of fraud by

providing an incentive for an attorney to take a case involving a
minor loss to the individual.



Lettenmaier v. Lube Connection, In¢41 A.2d 591, 594N.J.1999) (internal citations omitted
and emphasis addégdIn fact “[tlhe fundamental remedial purpose of the Act dictates that
plaintiffs should be able to pursue consusfraud actions without experiencing financial
hardship” Cox, 647 A.2d at 465 (emphasis addéd).
The CFA makes cledhat

Any person whosuffers any ascertainable loss of moneys or

property, real or personal, as a result of the use or employment by

another persoonf any method, act, or practice declared unlawful

under this act or the adtereby amended and supplememntealy

bring an action or assert a counterclaim therefor in any court of

competent jurisdictionln any action under this section the court

shall, in addition to any other appropriate legal or equitable relief,

award threefold the damages sustained by any person in inberest.

all actions under this sectignincluding those brought by the

Attorney General, the court shall also award reasonable attbrneys

fees, filing fees and reasonable costs of suit.
N.J. Stat. Ann. 8 56:89 (emphasis addedimply put, to recover attorney®es under the CFA,
Defendantsmust have successfully brought a CFA claamcounterclaim See Skeer v. EMK
Motors, Inc, 455 A.2d 508, 512 (N.J. Super. Ct. App. Div. 1982) (stating fthakt Stat Ann. §]
56:89 not only sanctions but requires the awaifrtteble damages to a successful plaintiff in an
action under the [CFA]"). Accordingly, Defendants’ request for attorneys’ gaesuant to the

CFA isDENIED.

2 A recent New Jersey Supreme Court case confirms “[tlhe CFA’s history has been one of constan
expansion of consumer protectioAll the Way Towing, LLC v. BuglCty. Int’l, Inc, No. 080700,

2019 WL 303091, at *7 (N.J. Jan. 24, 2019) (citation omitted). In fache[TFAs reach
presently protects the public even when a merchant acts in good li@iitcitation omitted).
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B. Attorney’s Fees Pursuant to28 U.S.C. § 1972 or Court’s Inherent Power
Defendants also move for sanctions pursuant to 28 U.S.C. § 1927 or the Court’s inherent
power. (ECF No. 52 at 2.) Section 1927 provides:
Any attorney or other person admitted to conduct cases in any court
of the United States or any Territory thereof who so multiplies the
proceedings in any case unreasonably and vexatiously may be
required by the court to satisfy personally the excess, &gisnses,
and attorneys’ fees reasonably incurred because of such conduct.
28 U.S.C. §1927. “Section 1927 requires a court to find an attorney has (1) multiplied prgseedi
(2) in an unreasonable and vexatious manner; (3) thereby increasing the cost of thingsicee
and (4) doing so in bad faith or by intentional miscondustit Chem. Corp. v. Fike CoyNo.
13-4069, 2018 WL 3492143, at *4 (D.N.J. July 20, 20t8x(ion omitted).
“The principal purpose of sanctions under § 1927 is the deterrence of intentional and
unnecessary delay in the proceedingg.(citations omitte§l Sanctiongannot be imposed under
this statute against attorneys for vexatious and unreasonable multiplichproceedings absent
a finding that counsel’s conduct resulted from bad faith, rather than misamdingf, bad
judgment, or welintentioned zeal.'Grider v. Keystone Health Plan Cent., In680 F.3d 119,
142 (3d Cir. 2009). An attorney’s conduct “must be of an egregious nature, stamped by bad faith
that is volative of recognized standards in the conduct of litigatitsh."Indications of this bad
faith are findings that the claims advanced were meritless, that counsedksiesuld have known
this, and that the motive for filing the suit was for an imprguepose such as harassmeht.re
Prudential Ins. Co. Am. Sales Practice Litig. Agent Acti@¥8 F.3d 175, 188 (3d Cir. 2002)
(citation omitted).

The Third Circuit has advised that “[tjhe power to sanction under § 1927 necessagly carr

with it the potential for abuse, and therefore the statute should be construed narrowly and with



great caution so as not to stifle the enthusiasm or chill the creativity that is thefeldooll of

the law” See LaSalle Nat. Bank v. First Connecticut Holding GrpC., 287 F.3d 279, 289 (3d
Cir. 2002) Baker Industr. Inc. v. Cerberus, Lid64 F.2d 204, 208 (3d Cir. 1985) (“Th[e] bad
faith requirement is . . necessary to avoid chilling an attorneys’ legitimate ethical obligation to
represent his client zealoyEl”).

The Court also “retains inherent powers, independent from any Rule or statute,itmsanct
litigants.” Patel v. Cole Schotz, P,QNo. 174868, 2018 WL 585764, at *3 (D.N.J. Jan. 29, 2018)
(citation omitted) A court may*“resort to its inherent pav to impose sanctions even if much of
the misconduct at issue is also sanctionable under statute or rules oflco@tPrudential Ins.

Co. Am. Sales Practice Litig. Agent ActipP88 F.3cat189 (citation omitted). “However, because

of their very potency, inherent powers must be exercised with restraint and cddti¢citation
omitted). As such, “a court’s inherent power should be reserved for those cases in which the
conduct of a party or an attorney is egregious and no other basis for sagxists8ld. (citation
omitted)

Defendants arguie “lawsuit was baseless from inception” because “[t]he public records
reflected that no foreclosure proceedings had commenced and tliNstioe of Intent]was
required under thg-air Foreclosure Act] (ECF No. 52 at 2.However,although not dispositive,
Defendants’Motion to Dismiss the Complaint was largely den{€bunt Three being the only
count that was dismissgddefense counsel did not serve Plaintiffs with a Rule 11 magiod
Defendants did noadvise Plaintiffs that they considerdaeir matter to be frivolousMore
significantly, at Oral Argument the parties entered into a merits anafgsi® why Plaintiffs
believed there was a foreclosurgaedless of the public records and as to why Plairtéfended

the summary judgment motion the winey did. The fact that the parties entered into a merits



analysis demonstrates Plaintiffs had a basis for allowing the matter to proceemn@argu
judgment and defending it on summary judgment. This cannot be viewed as an abusgoofrtise
process by Plaintiffscounsel Accordingly, Defendants’ Motion for Attorneys’ feesD&ENIED
under 28 U.S.C. § 1972 and the Caletlines to exercise its inherent powers to award attorneys’
fees
[1I. CONCLUSION

For the reasons set forth above, Defendants’ MotioAttmrneys’ fees iDENIED . (ECF

No. 52.)

Dated: February 8, 2019 /s/ Brian R. Martinotti
BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE




