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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

MICHAEL J. BATTISTA, THE MARLIN
RESTAURANT AND BAR, INC., and Civ. No. 16-1918
THE CATCH, INC. t/a THE KETCH,

OPINION
Plaintiffs,

V.
BOROUGH OF BEACH HAVEN,

Defendant.

THOMPSON, U.S.D.J.

This matter comes before the Court on aiamofor judgment on the pleadings brought
by Defendant Borough of Beach Haven (“the Boroggh{ECF No. 14). Plaintiffs Michael J.
Battista, The Marlin Restaurant and Bar, Inc., and The Catch, Inc. t/a The Ketch (“Plaintiffs”)
oppose. (ECF No. 16). The Court haseskthe opinion below based upon the written
submissions of the parties and without oral argminpursuant to Federal Rwf Civil Procedure
78(b). For the reasons stated herthia,Borough’s motion will be granted.

BACKGROUND

This case involves a dispute between a locahbd restaurant owner, Michael J. Battista
(“Battista”), and the Borough ovéhne transfer of an alcoholieverage license. The Borough's
governing body issues alcoholic beverage licensdslacides matters related to the transfer and
renewal of licenses pursuant to New égis Alcoholic Beverage Control LavBattista is the

owner of two restaurants in the Borough that seteoholic beverages in accordance with their
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licenses: a bar and restaurknbwn as The Ketch, as well asother bar and restaurant known
as The Marlin. Both restaurants are i in this action, along with Battista.

At some point prior to December 2015, Battistatracted to sell The Ketch to William
Burris and his business partners (“Burris”). Hoee the sale of The Ketch was contingent on
certain conditions being met. ©gondition was that Battista olbtaapproval from the local land
use board to make certain changes to the ige=m To fulfill this condition, Battista sought
approval to build additional decking at The Ketand to build a pedestrian bridge connecting
The Ketch to a restaurant across the strdktdc@he Boat House. Burris also intended to
purchase The Boat House, which does not haaaamolic beverage license. On December 7,
2015, the land use board granted approval for Bagiplan, but on the condition that The Ketch
receive a place-to-placeatisfer of its alcoholibeverage license to cavine expansion to The
Boat House.

Battista, Burris, and The Ketch then appliedhe Borough for a place-to-place transfer
of The Ketch’s alcoholic beverage licensghe Borough held hearings on the transfer
application on February 8, 2016 and Februafy2016. On February 17, 2016, the Borough
voted to deny the application. Consequertlyfebruary 29, 2016, Plaintiffs filed a notice of
petition and appeal of the transti@nial with the Director of Ne Jersey’s Division of Alcoholic
Beverage Control. That agal is currently pending.

Meanwhile, on April 6, 2016, Plaintiffs fileal complaint against the Borough in federal
court. The complaint alleges two federal claitaking without just compensation and violation
of due process under the United States Constitutidie complaint also alleges five state

claims: breach of contract, claim in lieu gb@erogative writ, violation of due process under the



New Jersey Constitution, violation of the Alcohdeverage Control Lawgand violation of the
Open Public Records Act.

Plaintiffs allege that thBorough improperly considerexk parte communications in
making its February 17, 2016 decision, denied thesteardespite the factdl Plaintiffs met all
of the requirements, and failed to provide the reglfive days’ notice ahe denial. Plaintiffs
further allege that the Borough has treatedrotbgtaurants and bars, namely The Boat House
and a restaurant called The Baldwin Grill, LLC,maavorably when making similar decisions.
Plaintiffs previously sued the Boroughl1A97, alleging discrimination in favor of other
businesses, restaurants, and bars. The partiesigbe 1997 lawsuit with a stipulation resulting
in the payment of money damages and a wristgreement in which the Borough promised not
to discriminate against Plaintiffs. Plaintiffdege that the denial dhe place-to-place license
transfer violated this agreementt to discriminate against them.

The Borough filed an answer on May 10, 2016. Then, the Borough filed a motion for
judgment on the pleadings on May 31, 2016. Taion is presently before the Court.

DISCUSSION
A. Legal Standard

Federal Rule of Civil Procedure 12(c) statest “[a]fter the pleadings are closed—but
early enough not to delay trialaparty may move for judgment on the pleadings.” A court will
grant judgment on the pleadings oiflthe movant clearly establiss that there are no material
issues of fact and he is entitledjudgment as a matter of lav@&ikirica v. Nationwide Ins. Co.,
416 F.3d 214, 220 (3d Cir. 2005). The standard igiwg a Rule 12(c) motion is the same
standard governing motionsdasmiss under Rule 12(b)(6%pruill v. Gillis,372 F.3d 218, 223

n.2 (3d Cir. 2004). The court will accept the cdat’'s well-pleaded allegations as true, and



construe the complaint in the light most faalole to the nonmoving party, but will not accept
unsupported conclusory statemenBsCarlo v. St. Mary Hosp530 F.3d 255, 262 (3d Cir.
2008) (citingAllah v. Brown,351 F. Supp. 2d 278, 280 (D.N.J. 2004)).
B. Analysis

The Borough moves for judgment on the pleadings on a variety of legal theories.
Because the Court finds that one of these isisugispositive, the Court will not address the
other arguments. The Court agréest Plaintiffs’ federal claimare not ripe for adjudication, as
an appeal of the denial of transfer is catiepending with the Director of New Jersey’s
Division of Alcoholic Beverage Control.

1. Plaintiffs’ Federal Claims: Counts | and IV

The ripeness doctrine serves “to det@e whether a party has brought an action
prematurely and counsels abstention until such tineedaspute is sufficiently concrete to satisfy
the constitutional and prudential requirements of the doctrikbddara Envtl., Inc. v. Blakey,
376 F.3d 187, 196 (3d Cir. 2004). Williamson County Regional Planning Com. v. Hamilton
Bank,473 U.S. 172, 186, 194-95 (1985), the Supremertheld that an as-applied takings
claim such as the one brought by Plaintiffads ripe until (1) the government entity charged
with implementing the regulatiorgs reached a final decision regarding the application of the
regulations to the property &sue, and (2) the plaintiff has wiesessfully exhausted the state’s
procedures for seeking “just compensation,” smlas the procedures provided by the state were
adequate Cty. Concrete Corp. v. Town of Roxbusy2 F.3d 159, 164 (3d Cir. 2006). The
Third Circuit has extendedilliamsonto cover due process clairtisat are related to the

underlying takings claimTaylor Investment, Ltd. v. Upper Darby Townsi®g3 F.2d 1285 (3d



Cir. 1993);see also Ash v. Redevelopment Auth. of Philadelpd&F. App’x 439, 442 (3d Cir.
2005).

Plaintiffs argue thatvilliamson Countyloes not apply to purpied takings of private
property such as this action, becawliamson Countynly applies to actions involving real
property. However, Plaintiffs do not cite any eashat adequatelyigport this position. The
language oWilliamson Countyloes not support this contention,ths case discusses “property”
and not “real property.’'See Williamson Count$#73 U.S. at 194-95. Moreover, the Borough
cites several cases suggesting Wdliamson Countyloes apply to other actionSee CBS
Outdoor Inc. v. New Jersey Transit CqriNo. 06-2428, 2007 WL 2509633, at *10 (D.N.J. Aug.
30, 2007)aff'd sub nom. Carole Media LLC v. New Jersey Transit C&H0 F.3d 302 (3d Cir.
2008) (applyingWilliamson Countyo a case involving billboard licenseRizzo v. ConnelNo.
10-4136, 2012 WL 32206, at *4 (D.N.J. Jan. 5, 2012) (appMiilamson Countyo a case
involving a lease for shellfish haesting). Consequently, theo@rt finds Plaintiffs’ argument
unpersuasiveé.

In the alternative, Plaintiffs claithat this case satisfies two exceptiongitliamson
County First, Plaintiffs argue that they meet the exception that a plaintiff need not apply for a
site plan or land use approvakiich application would be futilé&Second, Plaintiffs argue that
they meet the exception that exists when a mpaiity acts maliciously or in bad faith. In
making their first argument, Plaintiffs argue thather advocacy to the Borough would be futile

given the Borough'’s vigorously defended positionthe transfer application. But Plaintiffs

1 n rejecting Plaintiffs’ assé&ion, the Court does not makedetermination on the Borough'’s
argument in the alternative that no taking occulrechuse an alcoholic beverage license is not
property. Such a determination would impropgytyto the merits of #ncase while the case is
not yet ripe, as the Court concludes below.



ignore the necessity of pursuing remedies at otlvetdecourts in this ctuit “have consistently
applied [the] finality rule to bar constitutionglhims by property owners or tenants who have
challenged the denial of a permit by an initial decision-maker but failed to take advantage of
available, subsequent proceduresduderbaugh v. Hopewell Tw@@19 F.3d 568, 573-75 (3d
Cir. 2003). As for Plaintiffs’ second argumettite Court finds thathis exception is
inapplicable. Some federal courts have recognized an exceptdilitonson Countyg ripeness
requirement for malicious behavior in the catébona fide equal mtection claims” arising
from land-use decisionsSee, e.gFlying J Inc. v. City of New HaveB49 F.3d 538, 543 (7th
Cir. 2008);Rumber v. D.C.487 F.3d 941, 945 (D.C. Cir. 2007). However, Plaintiffs do not
assert an equal protection claim in this mat@onsequently, Plaintiffsatisfy neither of the
claimed exceptions.

In light of the above, the Court finds thaitlliamson Countyapplies to Plaintiffs’ takings
claim as well as their related fadedue process claim. Applyingilliamson Countyo the facts
of this case, it is clear thatebe claims are not yet ripe. Pi@#ifs’ appeal is currently pending
before the Director of the Division of AlcoholReverage Control. The Director may still
reverse the Borough’s decision, thhesdering a ruling from this Court premature. Moreover,
even if Plaintiffs fail to receie redress through the state’s adiistrative mechanisms, Plaintiffs
may not file an as-applied takings claim in fedeliatrict court until theyhave first filed a claim

in state court. See ISP Envtl. Servs., Inc. v. Morris Comparias 05-4249, 2007 WL

2 Plaintiffs argue that this gelirement does not apply as tha only seeking equitable relief,
not compensation. This argument is contradibie@laintiffs’ complaint, which explicitly seeks
“just compensation” and “monetary damages”tfar denial of the tragfer application. $ee
Compl. 16, 24, ECF No. 1). In any case, the applicatidfifiamson Countys not restricted to
cases involving monetary damagé&ee Unix Sys. Labs., Inc.Berkeley Software Design, Inc.
832 F. Supp. 790, 806 (D.N.J. 1993).



1302995, at *7 (D.N.J. May 3, 200Aff'd sub nom. ISP Envtl. SexyInc. v. City of Linder287
F. App’x 999 (3d Cir. 2008)}eir v. Del. River Port Auth218 F. Supp. 2d 627, 633 n.5 (D.N.J.
2002);Unix Sys. Labs., Inc832 F. Supp. at 806. Plaintiffs\gano indication that they had
pursued remedies in state court before turnirt@isocourt. Given this, the Court finds that
Plaintiffs failed to exhaust the procedures provided by the state.

Plaintiffs might still pass the second prong ofWidliamson Countyest if the state’s
procedures were found to be inadequate. Howélere was no indication that the procedures
were inadequate in this case. Because Plgifdiiled to exhaust the state’s procedures for
receiving just compensation, ane tstate’s procedures appeabtadequate, the Court will
dismiss Plaintiffs’ takings claim and the relatederal due process claim for lack of ripeness.

2. Plaintiffs’ State Claims: Counts II, I, %V, and VI

Given that both of Plaintiffs’ federal ctas will be dismissed, only Plaintiffs’ state
claims remain. However, jurisdiction ihis Court was premised upon federal question
jurisdiction under 28 U.S.C. 8§ 1331. Becauserfilés’ federal claims will be dismissed, and
the case was premised on federal question jurisdiction, the Court no longer possesses original
subject matter jurisdiction over the matt&ee28 U.S.C. § 1331/urimindi v. Wyeth Pharm.
447 F. App’x 426, 427 (3d Cir. 2011). Ordinarilyisthvould mean that the remaining state law
claims should be dismissed, unless the Courtsd®to exercise supplemental jurisdiction over

them?

3 Count IV included claims under both theitéd States Constitution and the New Jersey
Constitution.

4 As an alternative to the exeseiof supplemental jgdliction, Plaintiffs rquest that this Court
remand some of the claims to the state court foogexny and trial. This epest must be denied.
Remand is not permitted where a complaint was Ihitided in federal court, as it was in this
case.Levin v. Commerce Energy, In660 U.S. 413, 428 (2010).
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Under 28 U.S.C. § 1367, the Court may choosxarcise supplemental jurisdiction over
the state law claims, but only if consideratiofgudicial economy, conveence, and fairness to
the parties provide an affirmee justification for doing soBorough of W. Mifflin v. Lancaster
45 F.3d 780, 788 (3d Cir. 1995). “Absent extraordinary circumstances, jurisdiction [over
plaintiff's state law claims] shodlbe declined where the fedec&ims are no longer viable.”
Kalick v. United States35 F. Supp. 3d 639, 649 (D.N.J. 2014)'d, 604 F. App’x 108 (3d Cir.
2015) (citation omitted) (adtation in original)see also Carnegie-Mellon Univ. v. Coh#B4
U.S. 343, 350 (1988Mattern v. City of Sea Isld31 F. Supp. 3d 305, 319-20 (D.N.J. 2015).
Generally, if the underlying federguestion claim is dismissed befdral, the federal court will
decline to exercise supplemental jurisdicti@ee, e.gLancaster 45 F.3d at 788ylattern, 131
F. Supp. 3d at 320. This helps the Court avoilinganeedless decisions sifate law “both as a
matter of comity and to promojestice between the partiesUnited Mine Workers v. Gibbs
383 U.S. 715, 726 (1966).

Because Plaintiffs must pursue their takiogsm in the state court system before
coming to federal court, exercising supplemejutasdiction would spli Plaintiffs’ claims
between two courts. Therefore, judic@ionomy weighs against this Court exercising
supplemental jurisdiction. Given the earlgg of litigation, neither party will be unduly
inconvenienced or prejudiced by this decisidforeover, no extraordinary circumstances
appear to be present that wojudtify exercising supplemental juristion. Plaintiffs argue that
given the forty-five day limitatin on filing an action in lieu gérerogative writ, Count Il of this
action had to be filed promptly or deemed veaiyeven though the administrative appeal is
pending. But it is not clear thatishCourt would have jurisdictioover such a claim, even if the

Court found it prudent to exercise supplemental jurisdiction: this Court previously found that



“[flrom the history and plain langge of the provisions allowinfpr a plaintiff to assert an
action in lieu of prerogative wriglong with the tenants of variofederal comity doctrines, it is
highly questionable that plaintiff can maintain action in mandamus in lieu of prerogative writ
in this Court to compel a municipalitytewn council to act in a certain wayArmano V.
Martin, No. 15-2634, 2016 WL 184418, at *10 n.9 (D.Nidn. 15, 2016). Therefore, the Court
does not find that the fortyve day limitation on filing an don in lieu of prerogative writ
created extraordinary circumstances.

Consequently, the Court will déne to exercise supplemehjarisdiction over Plaintiffs’
remaining state law claims, and the entire matter will be dismissed without prejudice.

CONCLUSION
For the reasons stated above, the Borouglo®on will be granted, and Plaintiffs’ claims

will be dismissed without prejudice. A corresponding order follows.

/s/ Anne E. Thompson
ANNEE. THOMPSON,U.S.D.J.

Dated: July 15, 2016



