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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

EMCONASSOCIATES, INC,

Plaintiff,
Civ. Action No. 16-1985 (FLW)
V.
ZALE CORPORATION, STERLING : OPINION
JEWELERS INC., and JOSEPH :
ALBANESE,
Defendants.

WOLFSON, District Judge:

Plaintiff Emcon Associates, Inc. (“Plaintiff” or Emcorf) filed this action against
Defendants Sterling Jewelers, Inc. (“Sterling”), Zale Corporation €2aland Joseph Albanese
(“Albanese”) (collectively, “Defendants”¥or breach of a written contract(the “Vendor
Agreement”) as well as violatios of the New Jersey Consumeaéd Act (“CFA”) and the New
Jersey Racketeer Influenced and @pt Organization Act (“RICO”). In lieu of an answer,
Defendants movéo staythe proceedingsand compel arbitration. In their motioBefendang
arguethat Plaintiff is bound by the arbitrah clause in the Vendor Agreement to arbitrigte
cortractual and statutory claims. In response, Plaintiff challenges the ywalfdite arbitration
agreement and Defendants’ contractual rights to seek arbitration under dehegt. For the
reasonsset forth below, the Court finds that a valid arbitration agesgrbetween the parties

exists, and therefore, Defendants’ motioGRANTED.
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1 FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Plaintiff Emconis a New Jersey corporation thatovides facilities management and
maintenance serviceGomplaint(“*Compl.”) 1 6.Defendants Sterling and Zaleorporationsire
retail jeweler companigbatoperate retail storeSince the acquisition of Zaddy Signet Jewelers
Limited (“Signet”) on May 29, 2014Sterling and Zale bothshareSignet asa corporate parent
Declaration of Bruce D. Meller (dated June 2, 2016) (hereinafiée)lér Dec.”) T 3, Ex. A
Currently,DefendanAlbanese is Signet’s VieBresident of Store Planning. Declaration of Joseph
Albanese (dated April. 29, 2016) (hereinafteklldanese Dec.”)Y 3. During theelevantperiod
of time tothis dispute, Albanese was the Director of Facility Maintenémc8terlingandZales.
Albanese De¢.y 4 Comp. § 30. His job duties included directing and managing the repair and
maintenance activity for the Sterling and Zlfacilities located throughouhé United States.
Albanese Dec¢ 1 45.

On February 1, 2012, Emcand Sterling entered into a written Vendor Agreement.
Albanese Dec¢ 6, Ex. A. Pursuant to the Vendor Agreemé&mbconagreed to provide facilities
management services, including plumbing, electrical, and handyman serviceg|ty l@vations
operated by Sterling and its affiiés throughout the United Statédbanese Dec 7.The parties
agreed in th&/endor Agreementhat Sterling affiliates, which, at the time of contract, included
Sterling Inc., Sterling of Ohio, Inc., and Sterling Jewelers Lh&ctlthe right to receive goods and
services, as well as thight to enforce the provisions of tMendor Agreement. Albanese Dgg.

6, Ex. A G In or about October 2014, at the request of Z&encon began performing facilities
management services for Zalgtores located in the United States and Canadaaiidn of

Kelly Davis (dated June 2, 2016) | 5.



The Vendor Agreement contains a choice of law provision requinaeighe Agreement
be construed in accordance with Ohio law, and an arbitration clause setting fquaintige
rights and obligations in the event of a dispute. In pertinent pafrdovisions statas follows:

Each and every Order shall be construed and enforced pursuant to the laws of the
State of Ohio, without giving effect to the principles of conflicts of law thereof.

Except asotherwise provided in this Section, any and all disputes arising under
each and every Order that cannot otherwise be resolved as between the parties shall
be determined through binding arbitration to be determined as set forth in this
Section and shall be generally conducted in accordance with the Commercial
Arbitration Rules of the American Arbitration Association
Albanese De¢. 1 6, Ex. A, T 24. The Vendor Agreement also contained an
“Availability of Information/Audit” provision thatgave Sterling “the right to audit any and all
invoices and/or charges from” Plaintifilbanese De¢.y 6, Ex. A, 1 23More gecifically, the
provisionstates thatSterling’s duly authorized representatives shall have, during the term of this
Order and thereafter, acceas all reasonabldimes to all of [Plaintiff's] and [Plaintiff's]
subcontractor’s, personal, accounts and records that mat be needed to verify antchadges
to Sterling” Albanese Dec¢y 6, Ex. A, T 23.
After Sterling and Zakepurportedlyoecane concerned with Plaintiff’s invoicing, Sterling
exercised its right, under the Vendor Agreement, to audit all of Plaintiffigebalbanese Deg.
11 1611. Before the audit was completed, however, Plaintiff filleel instant stateourt
Complaintin New Jersey state coufthe first four counts of the Complaint are claimsgayment
with regard tcservices that Emcaprovided to Sterling and ZaeCompl.ff 527, while the final
two counts of the Complaint assert statutory and tort claims agafestdantsaverring thatZale

and Sterling, through and/or including Albanese, engage[d] in unconscionable commercial

practices, deceptions, fraud and misrepresentations in violation of common law j@iedyskawv



including, but not limited tdN.J.S.A56:8-1,et seq [(“NJ CFA”)] andN.J.S.A2C:4%1, et seq
[(“NJ RICQO")].” Compl. 11 28-58.

In the present matter, Defendant moves to dismiss the complaint and compel @mbitrati
arguing that Plaintiff's claim arise under the Vendor Agreement. Howeweran attempt to
circumventthe Vendor Agreement’s arbitration clause, Plaintiff arguetr alia, that the
arbitration clause is unenforceableould result in an impermissible waiver of Plaintiff's right to
litigate its statutory and common law clainasd that neither Zadenor Albanese can compel
arbitration because they are not signatories t&/tdmelor Agreement
. STANDARD OF REVIEW

The Federal Arbitration Act (“FAA”) “creates a body of federal substantive law
establishing and governing the duty to honor agreements to arbitrate displates™v. Green
Tree Fin. Corp,. 183 F.3d 173, 1789 (3d Cir. 1999) (citingloses H. Cone Mem’l Hosp. v.
Mercury Constr. Corp.460 U.S. 1, 25 n.32 (1983)). The FAA was designed by Congress “to
reverse the lagstanding judicial hostility to arbitration agreements that had existed at English
common law and had been adopted by American courts, and to place arbitration agnegoments
the same footing as other contract®&&ery v. Quest Diagnostics, In653 F. Supp. 2d 531, 536-
37 (D.N.J. 2013) (quotinilmer v. Interstate/Johnson Lane Cqrp00 U.S. 20, 24 (1991))n
achieving this end, the FAA provides that contract provisions containing adntciuses “shall
be binding, allows for the stay of fedecalurt proceedings in any matter referable to arbitration,
and permits both federal and state courts to compel arbitration if one party résofatamply
with an agreement to arbitrate.” 9 U.S.C. 88.Zollectively, “those provisions [of the FAA]
‘manifest a liberal policy favoring arbitration agreementBé&ery 953 F. Supp. 2d at 537 (quoting

Gilmer, 500 U.S. at 24). In that connection, “as a matter of federal law, any doubts concerning the



scope of arbitrable issues should be resolved in favabdfation.” Id. (Mercury Constr. Corp.
460 U.S. at 24-25(internal quotations omitted).

Although federal law presumptively favors the enforcement of arbitratioremgres,
when a district court is presented with a motion to compel arbitration, it must affirmainssver
the following two questions before compelling arbitration pursuant to section 4 oAtkegH
whether the parties entered into a valid arbitration agreement; and (2) whetbepute at issue
falls within the scope of the arbitration agreem@amntury Indem. Co. v. Certain Underwriters at
Lloyd's 584 F.3d 513, 523 (3@ir. 2009). When performing this inquiry, the Court applies
“ordinary statelaw principles that govern the formation of contradkSiteis v. Dickie, McCamey
& Chilcote, 560 F.3d 156, 160 (3d Cir. 2009), and, when determining whether [a] particuldedispu
falls within a valid arbitration agreement’s scope, ‘there is a presumtashitrability[:] an order
to arbitrate the particular grievance should not be denied unless it may be said wite posi
assurance that the arbitration clause is not subtejpti an interpretation that covers the asserted
dispute.” Century Indem. Cb84 F.3d at 524 (citingT&T Techs. v. Communs. Workers of Am.
475 U.S. 643, 650 (1986)).
1. ANALYSIS

A. Ohio Law Governs This Dispute

As a preliminary matter, th€ourtnotes that the Vendor Agreemeaxipresslystateshat

the parties selected Ohio lat govern the interpretation of the contract. Indeed, the first sentence

! Although Ohio law governs this dispute, the Court will, nonetheless, apply New Jerse

procedural law, where appropriaté. Bergen Rex Transp. v. Trailer Leasing , (&8 N.J. 561,
569 (1999) (finding that “the procedural law of the forum statedegpplen when a different state’
substantive law must goveri(titations omitted).



of the Vendor Agreement’s arbitration provision states as follows: “Each and @xeey shall

be construed and enforced pursuant to the laws of the State of Ohio, without givingcetfezt t
principles of conflicts of law thereofAlbanese Dec. | 6, Ex. A, 1 24. Therefore, the Court will
honor the parties’ choice of law agreement, apply Ohio law in resolving this disputé. Bergen

Rex Transp.158 N.Jat 568 (*‘Ordinarily, when parties to a contract have agreed to be governed
by the laws of a particular state, New Jersey courts will uphold theacturdt choice if it does not
violate NewJerseys public policy.”) (citing Instructional Sys., Inc. v. Computer Curriculum
Corp. 130 N.J.324, 341 (1992)).

Plaintiff, nonetheless, argues that New Jersey law should apply, despite thegi@nbit
agreement’s choice of law clausscase (1) it has asserted violations of New Jersetutes
including CFA andRICO claims; and2) New Jersey has a “pervasive interest” in protecting its
citizens from fraudulent practices against out of state corporations, sDelieaslantPlaintiff's
Opposition to Defendants’ MotidfiPI's Opposition Brief), at 17 Neither of thesargunentsare
persuasive.

First, whilePlaintiff correcly notesthat theVender Agreement’shoice of law provision
does not contain language that prevetamBff from asserting claimander New Jersestatutory
law, the assertion of these statiyt claims is irrelevant to th€ourt’s choice of law analysiss-
a-visthe choice of law provision in the Vendor Agreemémileed the issudo be resolvedhere
is not whether the Vendor Agreement bars Plaintiff from filing steyutlaims under New Jersey

law; rather, the partiesgprimary disputeconcernswhether the Vendor Agreementbitration

2 Plaintiff incorrectly argues that the terr@fdef’ pertains to the individual service order

forms, as opposed to the Vendor Agreement. However, pursuant to the partiesitctime term
“Order” is defined as the Vendor Agreeme®eeAlbanese Dec{ 6, Ex. A 1 1(“Vendor has read
and understands this contract (‘Order’) . ...").



provision is valid andenforceablge and whether said provision @nding upon Sterling and
Albanese, nossignatories to theontract In making these determinatior®¥aintiff’'s assertions of
statutory claimsinder New Jersey lalaas no relevance to the Court applying Ohisto contract
related claims arising out of the Vendor Agreement, as specified by thee dfdaw provision
Seee.qg, Zavecz v. Yield Dynamics, IntZ9 Fed. Appx. 116, 120 (3d Cir. 2006) (holdthgt “a
court’s application of one state’s law to one issue in a case does not preclude theooourt f
deciding that another state’s law governs another issue sathe case”) (citin@erg Chilling
Sys. v. Hull Corp.435 F.3d 455, 4623d Cir. 2006); Blain v. Smithkline Beecham Cor40
F.R.D. 179, 194 (E.D. Pa. 2007Mherefore, the Vendor Agreement’s choice of lpravision
cannot be invalidatesimply based on Plaintiff' $nclusion ofNew JerseYCFA and RICO claims.

SecondPlaintiff, without addressing the appropriate standesgdentially argues that the
Court should invalidate the parties’ choice of law provisioecause it is a violation dfiew
Jersey’'spublic policy. PI's Opposition Brief, at 1¥8. In support, Plaintiff inappropriately relies
on Eastman v. First Data Corp292 F.R.D. 181 (D.N.J. 2013Eastman however,is easily
distinguishabldrom this casgas it does not discuss contractual choice of law provisiRasher,
accordingto theRestatementhe factors to consider in deciding whether to uphotdraract’s
choice of law provisiomre as follows

(a) the chosen state has no substantial relationshigetparties or the transaction
and there is no otheeasonable basis for the partieRbice, or

(b) application of the law of the chosen state would be contrary to a fundamental
policy of a state which has a materially greater interest than the choseim stat
the determination of the particular issue and which would be the state of the
applicable law in the absence of an effective choice of law by tiiega

3 The issue irEastmanprimarily concerned whether the commonality requirement of Fed.
R. Civ. P. 23(a)(2) was satisfied in a putative class action by plaintiff Neeydeerchants against
defendant providers of credit card pointsafleterminals.



N. Bergen Rex Transpl58 N.J. at 58-69 ((iting Instructional Sys.130 N.J. at 342) (quoting
Restatement (Second) of Conflicts of L&87 (1969)).

In the instant mattePlaintiff asserts thahe Vendor Agreement’s choice of law provision
cannot be enforcetbecauséoth Sterling and Zales do not have “significant contacts with Ohio.”
PI's Opposition Brief, at 18. Plaintiff, however, is mistaken. New Jersayscbave held that the
substantial relationship tesinder the first factor dheRestatemenis satisfiedwhere a contract’s
choice of lanagreemenhas selected the substantive law of the state in which one of the parties is
incorporatedSeeN. Bergen Rex Transdl58 N.J. at 569 (“The substantial relationship standard
under theRestatemeritas been met in the present case becfbstendant Corporatignis
headquartered in lllinoiy; see also Prescription Counter v. AmerisourceBergen Chiq. 04
5802, 2007 U.S. Dist. LEXIS 8410&t *29(D.N.J. Nov. 9, 2007(holding thatalthough Plaintiff
Corporation “is incorporated in New Jersey and the parties executed [treiemAent] in New
Jersey, [Defendant Corporation’s] principal place of business is in Geoagiardingly, Georgia
has asubstantial relationshife the partiegnd the transaction, and there is a reasonable basis for
the paties’ choice of law.”).Thus the substantial relationship test has been satisésglbecause
Sterlingis headquartered in Ohio.

With regard to theRestatement’'second factor, Emcon argué¢hatNew Jerseyhas a
substantially greater intera@lian Ohian connection with thiglispute, becaugemcon ‘performed
work under its agreementsrf stores located in New Jerseyl's Opposition Brief, at 18.
However, whileEmcon may have serviced stores in New Jenseger the Vendor Agreement,
Emconalso “agreedo provide goods and services .for retail jewelry locations operated by
Sterling and Zalethroughout the United StatésAlbanese Dec., § 7 (emphasis added).

Significantly, Emcon’sobligationsunder the Vendor Agreement did not solpértain to jewelry



stores located in New JerseyatRer, Emcon was required togee jewelry stores nationwide
some of which were located in Ohio, and other states. Consequdmitlyersey’s interegt this
actionis, at best, equal to, not greater thtaaf of Ohio’s, or that of any other state in whitthcon
provided service to Defendantg@welry store pursuant to the Vendor Agreement. Because
neither of theRestatemerfactors are methe Court upholsltheVendor Agreement’slesignation
of Ohio law?

B. The Arbitration Clauseis Enforceable

Plaintiff next disputes the validity of the arbitration agreemenésjiite the Vendor
Agreement’s selection dDhio law, Plaintiff argues that “tharbitration clause in the Vendor
Agreement violates New Jersey law and is unenforceable with respect to’&statutory and
common law claim$ PI's Opposition Brief, at 9. In that connection, Plaintiff contends that the
Vendor Agreement’s arbitrationgrision cannobe enforcedbecause thedrbitration clause fails
to speifically give notice that Emcds claims for statutory violations would be determined by
arbitration and/or that Emcon would be deprived of itghts to litigate its disputes.Pl's
Opposition Brief, at 9.

Plaintiff's challengeto thelanguage of th&endor Agreement’s arbitration provisias
without merit First, he Court cannot find, nor does Plaintiff cite, any applic&i law that
requiresan arbitrationagreement-entered into by two sophisticated commercial entiti¢s

containeither of the following: (adn explanation with regard te differencdetweerarbitration

4 Emcon also argues thZalescannotenforce the provisions of the Vendor Agreement
because “there is no written agreement, forum selection or choice of law agreemeenbetwe
Emcon and Zales.” PI's Opposition Brief, at 18. However, as further discugsgdthe Court

finds that the Vendor Agreement is binding upon both Emcon and Zales, notwithstanding the fact
that Zales is not a signatory to the contract.



and litigation; and(b) languagespecificallyindicating thata party’sstatutory claimsannot be
pursuedin a judicial forum.Under Ohio law, a statutay claim may be arbitrated, even tifiat
statutory claim is not specifically identified by the arbitration agreement intdisgalong as the
exceptionsarticulated by the Supreme CowoftOhio in Acad. of Med. v. Aetna Health, IRare
not presentindeed Ohio courtsoutinely uphold anénforcearbitration agreements similarttee
oneat bar, even where a plaintiff has asserted violations of statutory law nonhocef@rathe
parties’arbitraton agreementSeeg.g, Accuride Corp. v. Forgitron, LLNo. 1:07 CV 833, 2007
U.S. Dist. LEXIS 60508 (N.D. Ohio Aug. 17, 2007) (requiring statutory claims to beaaeloitr
even though the parties’ arbitration provision did not specifically indicatéhiatatutory claims
were subjectto arbitration);Wetli v. Bugbee & Conkle, LL.LANo. L-15-1009, 2015 Ohio App.
LEXIS 4069 (Ohio Ct. App., Oct. 6, 2015) (enforcing an arbitration provision whe raeimaiff
asserted statutory claims, although the arbitration provision did not spegificditate that the
plaintiff's statutory claims were subject to arbitratiortjere the enforcement of t arbitration
agreement igppropriateparticularly sincePlaintiff does not arguthat the Vendor Agreement’s
arbitraton provision violates Ohio law, and the Court cannot independently find that Acpdf
of Med's exceptions apply.

However in an attempt to invalidate the parties’ arbitration agreement, Plgintifarily
cites New Jersey law. Plaintiff's arguments based on New Jersey’s public policy are wholly

misplaced, becauses discussed aboydNew Jerseylaw is inapplicablegiven thatOhio law

5 Specifically, inAcad. of Med. v. Aetna Health, Ind.08 Ohio St. 3d 185 (2006), the
Supreme Court of Ohio held thatstatutory claim may be subject to arbitration, if the statutory
claim: (a) was not explicitly excluded from the arbitration provision’s sadpeCongress did not
intend for the statutory claim to be litigated; and (c) the statutory claim cannoaib&imed
without reference to the contract. Significantly, the Supreme Court of Ohio doesqnotra
statutory claim to be specifically identified by the arbitration clausesatipatty seeks to enforce.

10



governs. Nonethelesseven if New Jersey law applied, would appear that the Vendor
Agreement’s arbitration provision woustill be valid® Plaintiff argueghat the parties’ arbitration
provision cannot be enforcediting Atalese v. U.S. Legal Services Group, LZF.9 N.J. 430
(2014) andGarfinkel v. Morristown Obstetrics & Gynecology Associates,,PLBS N.J. 124
(2001).PI's Opposition Brief, at-49. More specifically Plaintiff relieson AtaleseandGarfinkel
for the proposition that arbitration provisiomastinclude language indicating that a plaintiff is
waiving its right to seek relief in courand thatany statutory claims to be arbitrated must be
specifically identified in the agreement; these types of language are aloserthé arbitration
agreement ére.PI's Opposition Brief, at949. Althoughthe New Jersey Supreme Court has yet
to give guidance on the application Afaleseand Garfinkel New Jersey stateourtsand courts
in this district haveall limited the holdings inAtalese and Garfinkel to the consumer and
employmentcontexs in which those cases were decided. Indeed, neitedesenor Garfinkel
involved acommercal transactiorwith two sophisticated entitiesuch as théransaction here
involving Emcon and SterlingAccording to at lest one subsequent Appellate Division decision
in Gastelu v. MartinAtalesés analysisshould be confinetb arbitration agreementbatseekto
bind “an average member of the publidtalese 219 N.J. at 442 (emphasis addddje Gastelu
court noted

“Parties to a commercial contract can express their intention to arbitrate their

disputes rather than litigate them in court, without employing any special language

. ... Inthe present case . . . we are dealing with commercial businesstioansa
and, therefore, the standard is not as stringent [as the one put fornasatesg.”

6 Although the Court is summarily addressing ifti#é's New Jersey policy related
arguments, | note that the decisions made in this Opinioncaréependent upon my discussion
of New Jersey’s public policy in the context of arbitration clauses.

11



No. A-0049-14T2, 2015 N.J. Super. LEXIS 1639, at &.4.4, (App. Div. July 9, 2015).

Similarly, the weight of authority in this district undermines Plaintiff's relianoe o
Garfinkel Indeed,numerousNew Jersey courts havefrained fromapplyingGarfinkel a case
which sought to “abolish discrimination in the workplad8drfinkel 168 N.J. at 13Gqutside of
the employment contex$ege.g, Hayden v. Hartford Life Ins. CaNo. 103424,2010 U.S. Dist.
LEXIS 130079, at *18 (D.N.J. Dec. 8, 2010) (“Thus, it was only in the context of a statutory
employmenclaimthatGarfinkelrequires a clear and explicit waiver of a statutory righ@lfano
v. BDO Seidman, LLFRB93 N.J. Super. 560, 576 (Appiv. 2007) (concluding thaBGarfinkels
clear waiver requirement only applicable where a plaintiff seeks to enfortse statutory
employment rights);EPIX Holdings Corp. v. Marsh & McLennan Companies,,|dd.0 N.J.
Super. 453, 476 (Apiv. 2009) (finding that the requirements set fortisGiarfinkeldo not apply
outside the special area ophintiff' s enforcementf statutory emmyment claims”) (citations
and quotations omitted).

| note that the Third Circuit, in a nonbinding, unpublished decisidgdaghouse, Inc. v.
Prosource Dev., Inc528 Fed. Appx. 186 (3d Cir. 2013), has, without any discussion of the prior

authorities that | have just referenced, applBatfinkles standardo an arbitration agreement

! In a supplemental letter, Plaintiff refers f@eut to the unpublished decision Blackman

& Co. v. GE Bus. Fin. SerydNo. 157274, 2016 U.S. Dist. LEXIS 87904 (D.N.J. July 7, 2016),
noting that the court, there, applidthleseto a dispute between commercial entitiésel etter
from Emcon to the Court (dated Sept. 26, 2016). The Court, however, disagrB&s;kasan
primarily relies on ordinary principles of contract interpretatiorot the standard articulated in
Atalese—in resolving the parties’ disputBlackman & C9 2016 U.S. Dist. LEXIS 87904, at *7
(merely noting, in a parenthetical, thatalesewas cited by a case which tBackmancourt
referenced in support of a general contract principle). Therefore, therdasis to invalidate the
Vendor Agreement’s aitoation provision based dalackmars limited discussion ofAtalese

12



within a commercial contract| recognize thafhe Third Circuit found thatin a commercial
arbitration provision; statutory remedies not explicitly included in an arbitration clause are not
subject to arbitratin.” Id. at 190. But, such a holding is seemingly contrary to New Jersey state
court decisions that were decided afgarfinkle Seesupra In any event, é&cause my finding

as to whether the arbitration clause here is valid is not based on New ld&rsé need not
definitively reach a resolution of these issues. Instead, since the abitialise here does not
offend Ohio contract principles, the pagi agreement to arbitrate is valid.

C. Zales and Albanese may Enfor ce the Arbitration Agreement

Finally, both Zales and Albanese seek to enforce the Vendor Agreement atianipitr
provision against Plaintiff. In thatgard Zales argues thatig an affiliate of Sterling, and may
compel arbitrationas a thirdparty bendtiary to the Vendor Agreement. DefendgnReply
Memorandum of Law (“DefsReply”), at 811. Similarly, because Albanese is an agent of
Sterling, a signatry to the Vendor Agreemeribefendants contenithat Emcon’s claims against
Albaneseare ato subject to arbitration. DefReply, at 1112.

In responsgePlaintiff argues that Zales and Albanessmnotcompel arbitration under the
Vendor Agreement becausthe agreement to arbitrate, at mosatas only made as between
Emcon Sterling and the three (3) specific Sterling affiliates identified iadgtaph 6 of the Vendor
Agreement.”PI's Opposition Brief at 20. In other wordsPlaintiff contendsthat Zale and
Albaneseare notsignatoriesto the Vendor Agreemengnd neither of themare third-party
beneficiaries in the AgreemerRl's Opposition Briefat 21 Specifically, as to Zales, &htiff
contendgthat Zalesis nota thirdparty beneficiary to the Velor Agreementgdespite language
contained in the Vendor Agreemt indicating that Sterling’s affiliates “shall benefit from the

provisions of [the] Agreement,” because “public records reveal that Signetin@teparent

13



company) only purchased the ass#tZales in May 2014-more than 2 years after the Vendor
Agreement became effective?l's Opposition Briefat 21. As such, Plaintifissers that Zales
wasnot within the contemplation of the parties when the artraigreement was execut&d's
Opposition Brief at 21. And, withrespect to Albanese, Plaintifontendghat Albanese is not
covered by the Vendor Agreement’s arbitration provision because “he is a Sigpletyee [as
opposed to Sterling’s employee] . . . and is not necessarily au @g8terling or Zales.” P
Opposition Briefat 25.The Courtdisagreesandfinds that both Zakkand Albanese can enforce
the arbitration provision of the Vendor Agreement.

Ohio courts have used the “intent to benefit” testaterminingwhether a third partis an
intended beneficiargf a contract, as opped to an incidental beneficiawyho does not have any
enforceable rights undarcontract.See Huff v. FirstEnergy Corpl30 Ohio St. 3d 1962011);
Hill v. Sonitrol of Southwestern Ohio, In@6 Ohio St3d 36(1988) Norfolk & Western Co. v.
United States641 F.2d 12016th Cir. 1980)Underthis test, “if the promisee . . . intends that a
third party should benefit from the contract, then that third party is an ‘intended beryefidio
has enforceable rights under the conttaduff, 130 Ohio St. 3ét 200 (citingHill, 36 Ohio St.
3d at 40 (internal quotations omittedRplternatively, “if the promisee has no intent to benefit a
third party, then any thirgarty beneficiary tdhe contract is merely an ‘incidental beneficiary,’
who has no enforceable rights under the contréatt.(citing Hill, 36 Ohio St. 3d at 40) (internal
guotations omitted)'hus “Ohio law . . . requires that for a third party to be an intended bengficia
under a contract, there must be evidence that the contract was intended toluBresfit that third
party.” Id. Typically, “the parties’ intention to benefit a third party will be found in thguage

of the agreementId.

14



Here, the plain language of the Vendor Agreencemtemplateshat the partigsSEmcon
and Sterlingjntended for Zalgto benefit from the contrad®laintiff contends that Zaseloes not
have standing to compel arbitration because the Vendor Agreemgntefimes other than
Sterling,three of Sterling’s affiliates that can enfotbe Agreement’grovisions, and Zaas not
among themHowever, Plaintifiseemingly misconstruesrelevant portiomf the text contained
within the Vendor Agreement’s “thirparty beneficiaries” paragraph, which states:

6. Third Party BeneficiariesThe parties agree and acknowledge that some of

the goods may be provided to, some of the premises involved and, some of the

confidential information provided, may be provided by or belong to, affiliates of

Sterling, including without limitationSterling Inc., Sterling of Ohio, Inc., and
Sterling Jewelers LLC (collectively, “Sterling Affiliates”) . . . .

Albanese Deg¢.j 6, Ex. A 1 6 (emphasis added)Vhile this paragraph identifies threpecific
Sterling affiliates, theaforementionedist is explicitly without limitation In other words, the
providedlist of affiliates is not exhaustive @xclusive rather, it is illustrativeAccordingly the
plain and ordinary language of the Vendor Agreement does not exclude those atfitintes not
mentionel, such as Zas from enforcing i arbitration provisiomasa thirdparty beneficiarySee
Auer v. Commonwealtl6 Va. App. 637, 645/a. Ct. App. 2005) (“Generally speaking, the word
‘include’ implies that the provided list of parts or components is not exhaustive and, thus, not
exclusive.”) (citingFed. Land Bank of St. Paul v. Bismarck Lumber, @b4 U.S. 95, 1001941).
Nor does the thing of Zalesbeing acquiredy Signet preclude Zadrom beinga thirdparty
beneficiary, as Plaintiff contendélthough Signet purchased Zaleassets after the Vendor
Agreement became effective, the language of the Vendor Agreenseificiently broad to cover
those entities that aracquired after the execution of the Agreemdnteed, the Vendor
Agreement states thaaffiliates of Sterling . . . shall benefit from the provisions of [the Vendor]

Agreement.”Albanese Dec¢ 6, . A, T 6(emphasis added). Such benefits allawy Sterling

15



Affiliate injured or affected by any breach hereof by Vendor [to] enforce [the Vendaekhgnt
against Vendor,” including the right to compel arbitration pursuant to the terms and corafitions
the Vendor Ageement. Albanese Ded] 6, Ex. A § 6 (emphasis addedpignificantly, the
Agreement is silent as to timinghus, he fact that Zalewas acquired after the Vendor Agreement
wasin effectdoes nothange Zalg status as an affiliate of Sterling, alhintiff citesno authority

to support its contention thaparty must have existed at the timeen aragreement was executed
to beconsidered thirdparty beneficiaryRaher, Zals qualifies as a thirgharty keneficiary to

the Vendor Agreement because the contract contgatpkhat Sterling’s affiliatespresent or
future—would benefit undetthe contract term& Therefore,Zales may enforcethe Vendor
Agreement’sarbitration provision.

This Court also rejects Plaintiff's assertion tidintiff is not bound to arbitrate with
Defendant Albanese. Ohio Courts hasensistently held that nesignatories of arbitration
agreements may be bound by the agreement under traditional contrageaoy principlesSee
Arnold v. The Arnold Corp920 F.2d 1269, 12882 (6th Cir. 1990)Manos v. VizarNo. 96 CA
2581-M, 1997 Ohio App. LEXIS 3036 (Ohio Ct. App., July 9, 19G8naw v. Liep20050hio-

807 (Ohio Ct. App., Feb. 25, 2005)1ore specificlly, these courts have reasoned that, since a

principal is bound under the terms of a valid arbitration clause, its agents, eesplayel

8 Emcondisputes whether Zadés a wholly owned subsidiary of Sterling. However, Emcon
concedes thabterling and Zakeareunder the control of the same corporate parent, Sigven
with that concession, Emcon insists that two sibling corporations are niatadfiinder traditional
contract terms. This is incorrect. Under Ohio |aalesis an affiliate of SterlingBond Safeguard
Ins. Co. v. Dixon Builders I, LLR0120hio-3313, 138 (Ohio CApp.,July 23, 2012) (“The term
affiliate is commonly defined to include a company effectively controllemhioyheior associated
with others under common ownership or contjo{emphasis in original) (citingv/ebsters Third
New International Dictionary(1993); Black's Law Dictionarys3 (8th Ed.2004) (“defining
‘affiliate’ to include a ‘corporation that is related to another corpomndby shareholdings or other
means of control; a subsidiary, parent, or sibling corpor&gion.
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representatives are also covered by the terms of such agreeftrapntd, 920 F.2dat 128182
(finding that theplaintiff's securities law and RICO claims against +signatory officers of the
defendant corporaticaind an independent broker deal@re arbitrable)Manos 1997 Ohio App.
LEXIS 3036,at*5 (finding that the plaintiff's negligence action against a-smmatory employee
of the defendant horAa@spection companwerearbitrable);Rivera v. Rent A Center, InQ015
Ohio-3765, R4 (Ohio Ct. App., Sept. 17, 2015) (finding that the plaintiff's discrimination action
against his employer and his non-signasugervisor were arbitrable).

Here, the recordeflectsthat Albanese was an employee of Sterling, a signatory to the
Vendor Agreement. In a conclusory fashion, Plaintiff contends that “with rtetgpAtbanese, he
is a Signet employee. . and is not reessarily an agent of Sterling or ZaleBI's Opposition
Brief, at 25.However, at the time Emcassued the invoices that are the subject of this dispute,
Albanesewas the “Drector of Facility Maintenancefor Sterling and Zake Albanese Decf 4
Compl. § 30. In fulfilling that role, Albanese “was responsible for directing and/oagizg the
repair and maintenance activity for the Sterling and<falslitates located throughout the United
States.” Albanese Ded] 5. This entailed “wding with vendors such as Emceém, among other
things, ensure that the Vendor Agreent was being properly servicadd invoiced.”Albanese
Dec, 1 8. In other wordsAlbanese'was involvedn the review of invoices that Emcon issued to
Sterling and Zale and the dtermination of whether they were payable under the Vendor
Agreement.” Albanese Decf 8. Accordingly, Albanese’s responsibilities as the Director of
Facility Maintenanceclearly demonstrat¢hat he was an employee of Sterlifjaintiff even
acknowledgeshis fact—that Albanese served as a representative eflidg—in its Complaint
“In August 2014, Albanese was named Director of Facilities for Stealmygfor Zale’ Compl.

30. Count Five of the complaint alstatesthat “[flrom August 2014 and theafter, Zals and
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Sterling, through and/or including Albanesengaged in unconscionable commercial practices,
deceptions, fraud and misrepresentations in violation of common law, and statutory law . . . .
Compl. 1 3Xemphasis addedPlaintiff cannot teat Albanese as a representative of Sterling when
drafting its Complaint, then later argue that Albanese “is not necgsaardgent of Sterling or
Zales for the purposes of circumventing the Vendor Agreement’s arbitration provision.

Nor can Plaintiffcontend thathe claims against Albanese are not arbitrable since “his
personal liability (apart from any corporate liabi)itg . . . at issué.Although Plaintiff asserts
claimsagainst Albanesia his individual capacityRlaintiff's allegations, regardless of Albanese’s
own motivesare in connection withisrole and responsibilities as the Director of Facilities
Opposition Briefat 25. HenceRlaintiff cannoftcircumventthe arbitration agreemeby asserting
clams againslbanesean his individual capacityif Albanese’s alleged wrongful conduct relates
to hiswork obligationsas a representative Sterling. Arnold, 920 F.2d at 12882. (quoting
Arnold, 668 F. Suppat629). Indeedif the Court were to findtherwise Plaintiff couldpotentially
avoid the practical consequences of an agreement to arbitigitefly asserting individual claims
against agents of signatorieSeeArnold, 920 F.2d at 128JAccordingly, based on the foregoing
reasonsthe Courtfinds that Albanese served as a representative of Steaglisgnatory to the
Vendor Agreemengand like Zales, hemayalsocompelarbitration against Plaintiff.

D. The Arbitration Clause is not Unconscionable

Finally, without addressing the law on unconscionabilEymcon asserts that “[tlhe
arbitration clause is . . . illusory and impossible to perform such that it would besammnable
to be enforced in the manner Defendants suggest.” PI's OppositionaB2&27. In support,
Emconpoints to section 24 or the arbitration provision, which states:

The need for and scope of formal discovery will be determined by agreement of the
parties or, if the parties are unable to agree, the Arbitration Panel .the.duent
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of a formal hearing, each party shadlly be allowed a maximum of eight (8) hours
to pregnt evidence and/or witnesses.

Albanese De¢{ 6, Ex. A, T 24Plaintiff reasons that, given the nature of its business, it cannot be
denied discovery, nor can it can it reasonably present its claim and defense iticarkitranly
eight hours. However, Plaiffts unconscionability argument failsis it only focuses on the terms
of the arbitration provisigrand cites to very little Ohio law.

Under Olo law, “a contract clause is unconscionable where there is the absence of
meaningful choice on the part of one of the parties to a contract, combined with contra¢h&er
are unreasonably favorable to the other pa®ykes v. Ganley Pontiac Hondagc., 20040hio-
155, 110 (Ohio Ct. App., Jan. 15, 2004giting Collins v. Click Camera & Video, Inc86 Ohio
App. 3d 826, 834 (Ohio Ct. App., Mar. 2993)).Stated differently,n establishing that a contract
is unconscionable, “the complaining party must demonstrate: 1) ‘substantive uncongtignabi
i.e. contract terms are unfair and unreasonable, and 2) ‘procedural unconstygnaéilithe
individualized circumstances surrounding the contract were so unfair as to leangstotbe no
voluntary meeting of the mindsSikes 20040hio at 10.diting McCann v. New Century Mortg.
Corp., 20030hio-2752,1 41(Ohio Ct. App., May 29, 200B)Accordingly;[s]atisfying one prong
of the test and not the other precludes a finding of unconscionabitity(titing DePalmo v.
Schumacher Homeslo. 2001CA2722002, Ohio App. LEXIS 824t *5-6 (Ohio Ct. App., Feb.

19, 2002).

o In a footnote Plaintiff asserts that section 24 is “illegal” because that clause “compels

arbitration or litigation to occur in a state other than where the improvemeats fmoperty were

made and/or it mandates that [Ohio law apply] as oppostt tiaw of the state where the real
property is located.” P4 Opposition Briefat 28 n. 10. However, this argument is without merit,

as the contract between the parties wasi@ntenanceajot capital improvements. Albanese Dec.

16, Ex. A (“In compliance with the Vendor Agreement and the Terms and Conditions, the Vendor
will provide Sterling with goods in the form of repair and maintenance sertice®[tain jewelry
locations.]”).

19



As an initial matter, the Supreme Court, @ohcepciofi] explicitly rejected the argument
that discovery restrictions in arbitration agreements are unconscion#dédace v. Red Bull
Distrib. Co, 958 F. Supp. 2d 811, 824 (N.D. Ohio 2013) (citidk@&T Mobility LLC v.
Concepcion 563 U.S. 333, 3442). And, more importantly, there is nothing in the record
demonstrating the second element of the unconscionability test. IrEieednappears to be
arguing that the arbitration provision’s terms are not commercially reagomal@n the context
of the transactin involved. However, Emcofails to establishhow the contracis procedurdly
unconscionable. Emcatoes not “describe the specific circumstances surrounding the execution
of the contract between the . . . parti€iRes 2004-Ohio at §12. Nor doeSmconshowthatthere
were disparities between the parti@gth regard totheir business acumen, experienace,
bargaining powerNeverthelessthe Court would be haipressedo find that sut inequalities
existed, as Emcora sophisticated business entiprovides nationwiddacilities management
services, and presumalilpnsactsvith large companiesegularly.Accordingly, this Court cannot
find that the Vendor Agreement’s arbitration provision is unconsciofdBlePalmg 2002 Ohio

App. LEXIS 821, at5 (holdingthat the agreement’s arbitration clause was not unconscionable

10 In relevant part, Section 24 of the Vendor Agreement states: “Notwithstanding the
agreement to arbitrate in this Section 24, claims within the monetary jurisdictiomio’s O
Municipal Courts, actions for specific performance, and/or actionsébnpnary injunctive relief

may be pursued by either party, at the claiteaption, in a court of competent jurisdiction in
Summit County, Ohio, or pursued in arbitration as set forth above.” Albanese Dec., { 6, Ex. A.
Plaintiff contends that this provision renders the arbitration agreemenbouresatifle, because it
creates amambiguity as to what claims are subject to arbitration. PI's Opposition at-Pg,. dthe

Court disagrees. Section 24’s language does not create any uncertainty; ibat deatly
identifies which claims can be pursued in court, rather than arbitration.
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because appellant§ailed to “produce evidence of disputed facts on one prong of the
unconscionability test”}?
V. CONCLUSION

For the foregoing reasoridefendarg’ motion tostayproceedingandcompel arbitration

is GRANTED.

Dated:Decemben4, 2016

/s/ Freda L. Wolfson
Freda L. Wolfson
United States District Judge

1 Plaintiff does not argue that the claims it has brought in this case do not fall wehin th

scope of the arbitration agreemeiRather, the gravamen of Plaintiff’'s arguments centers on the
validity of the arbitration agreement. Since neither party addressestlaslisieed not decide it.
See, e.g., Swan v. Santander Consumer, N8A141906,2015 U.S. Dist. LEXIS 3234@. Md.

Mar. 17, 2015)Monserrate v. Hartford Fire Ins. CaNo. 14149,2014 U.S. Dist. LEXIS 116023
(M.D. Fla. Aug. 20, 2014)50khberg v. Sovereign Bancorp, 2011 U.S. Dist. LEXIS 98930
(E.D. Pa. Sep. 1, 201 Nplpe v. Jetro HoldingdNo. 083521, 2@8 U.S. Dist. LEXIS 9322(E.D.

Pa. Nov. 14, 2008).
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