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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
ARTURO DELACRUZ,
Civil Action No. 16-2078 (MAS)

Petitioner,

V. 3 MEMORANDUM OPINION
UNITED STATES OF AMERICA,

Respondent.
SHIPP, District Judge

Pro se Petitioner Arturo Delacruz, confined at a Federal Correctional Institution in Fort
Dix, New Jersey, files the instant Motion to Vacate, Set Aside or Correct Sentence pursuant to 28
U.S.C. § 2255 (“Motion™), challenging the sentence imposed by this Court on April 1, 2015 for
conspiracy to commit armed robbery. United States v. Delacruz, No. 14-650 (D.N.J. filed May 8,
2014) (“Crim. Dkt.”). Respondent has filed an answer (ECF No. 5), and Petitioner has filed a
reply (ECF No. 8). For the reasons stated below, the Court denies the Motion.

I FACTUAL BACKGROUND

On November 12, 2014, Petitioner agreed to a plea agreement, pleading guilty to one count
of conspiracy to commit robbery. (Plea Agreement 1, Crim. Dkt., ECF No. 15.) The Plea
Agreement stipulated that Petitioner was agreeing to an offense level of 29 under the United States
Sentencing Guidelines. (/d. at 9.) During the plea hearing, the Court instructed the government
to establish the factual basis of the offense, which it did through a series of questions and answers
with Petitioner. (Tr. of Plea Hearing 13:25-19:1 0, Crim. Dkt., ECF No. 20.) Thereafter, the United

States Probation Office filed a Pre-Sentencing Report (“PSR”), recommending an offense level of



31 for Petitioner. (PSR 18.) The difference between the recommended offense level and the
agreed-to offense level was based on the probation officer’s determination that Petitioner was an
organizer, leader, manager, or supervisor of the offense, which warranted an additional two-level
increase. (Id. at 17, 24.) Nevertheless, the Court accepted the agreed-to offense level of 29 and
sentenced Petitioner accordingly. (See Statement of Reasons for Judgment 1.)

IL. STANDARD OF REVIEW

A prisoner in federal custody under sentence of a federal court “may move the court which
imposed the sentence to vacate, set aside or correct the sentence” upon three grounds: (1) “that the
sentence was imposed in violation of the Constitution or laws of the United States;” (2) “that the
court was without jurisdiction to impose such sentence;” or (3) “that the sentence was in excess of
the maximum authorized by law.” 28 U.S.C. § 2255(a).

A criminal defendant bears the burden of establishing his entitlement to § 2255 relief. See
United States v. Davies, 394 F.3d 182, 189 (3d Cir. 2005). Moreover, as a § 2255 motion to vacate
is a collateral attack on a sentence, a criminal defendant “must clear a significantly higher hurdle
than would exist on direct appeal.” United States v. Frady, 456 U.S. 152, 166 (1982). See also
United States v. Travillion, 759 F.3d 281, 288 (3d Cir. 2014). In considering a motion to vacate a
defendant’s sentence, “the court must accept the truth of the movant’s factual allegations unless
they are clearly frivolous on the basis of the existing record.” United States v. Booth, 432 F.3d
542, 545 (3d Cir. 2005) (internal quotation marks and citation omitted). Additionally, “[i]t is the
policy of the courts to give a liberal construction to pro se habeas petitions.” Rainey v. Varner,
603 F.3d 189, 198 (3d Cir. 2010). The Court may dismiss the motion without holding an

evidentiary hearing if the motion, case file, and records conclusively show that the prisoner is not



entitled to relief. See 28 U.S.C. § 2255(b): Liu v. United States, No. 11-4646, 2013 WL 4538293,
at *9 (D.N.J. Aug. 26, 2013) (citing Booth, 432 F.3d at 545-46).

III.  DISCUSSION

In the Motion, Petitioner challenges the factual bases used to determine the total offense
level, which the Court used to ultimately determine the length of Petitioner’s sentence. The offense
consisted of three predicate robberies, which the PSR referred to as Groups One, Two, and Three.
(PSR 16-17.) Petitioner contests the factual basis of each robbery. Specifically, Petitioner
challenges these sentencing enhancements in each group: for Group One, the “otherwise used”
firearm enhancement, the loss enhancement, and the leader/organizer enhancement; for Group
Two, the “otherwise using” a dangerous weapon enhancement, the “bodily injury” enhancement,
and the leader/organizer enhancement; and for Group Three, the “brandishing or possessing” a
dangerous weapon enhancement, and the leader/organizer enhancement. Petitioner alleges that
his trial counsel rendered ineffective assistance because he failed to object to the factual basis for
each of the aforementioned enhancements during sentencing,

The Sixth Amendment guarantees the accused the “right . . . to have the Assistance of
Counsel for his defense.” U.S. Const. amend. VI. The right to counsel is the right to the effective
assistance of counsel, and counsel can deprive a defendant of the right by failing to render adequate
legal assistance. See Strickland v. Washington, 466 U.S. 668, 686 (1984). A claim that counsel’s
assistance was so defective as to require reversal of a conviction has two components, both of
which must be satisfied. /d at 687. First, the defendant must “show that counsel’s representation
fell below an objective standard of reasonableness.” Id. at 687-88. To meet this prong, a
“convicted defendant making a claim of ineffective assistance must identify the acts or omissions

of counsel that are alleged not to have been the result of reasonable professional judgment.” Id at















