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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

SARAH FREEMAN
Civ. Action No.: 16-232BRM-LHG
Plaintiff,

V.
OPINION
STEVEN HARRIS et al,

Defendans.

MARTINOTTI , DISTRICT JUDGE

Before this CourDefendants Steven Harif¥Harris”), Scott Janoré'Janora”) andState
of New Jersey Department of the Treasufindividually, the “Treasury”collectivelywith Harris
and Janora“Defendant¥ Motion to Dismiss (ECF No. 17ro sePlaintiff Sarah Freeman’s
(“Plaintiff’) Complaint (ECF No. 1) pursuant toFeceral Rule of Civil Procedurel2(b)(6).
Plaintiff opposes the Motion. (ECF No. 194rBuant ta~eceral Rule of Civil Procedurg8(b),
the Court did not hear oral argumeRbr the reasons set forth hereldgefendants’™otion to
Dismissis GRANTED, andPlaintiffs’ Complaint (ECF No. 1) iDISMISSED.

l. BACKGROUND

For the purposes dhis Motion to Dismiss,the Courtacceptghefactualallegationsn the
Amended Complainastrue Phillips v. Cty. of Allegheny 515 F.3d 224, 228 (3@ir. 2008).
Plaintiff, whois anemployee of th@reasuryassertsaclaim pursuanto theTitle VII of theCivil
Rights Act of 1964, 42U.S.C. 88 2000eget seq (“Title VII"), alleging shewas discriminated
against and denied promotiohscauseof herrace.(ECF No. 1 at 5.) Plaintiff summarizeghe

allegedlydiscriminatoryconductasfollows:
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| passedheCivil ServiceExamRanking #2 and everyone on tis
receivedhe promotiorexceptfor me.He! promoted someor(@udy
Felchak) provisionaWwhile therewasal[n] existinglist. Whenl met
with Mr. Harristo askwhy I’'m not beingconsidereche saidhe’s
notinterestedn promotingme.

(Id. at7.)

No additionaldetailsare specificallyalleged,but Plaintiff supportecher Complaintwith
documents shesubmittedto the EEOC, including aMay 18, 2015letter she sentto Karen
McDonoughanEEOCenforcemenmanageraswell asa personndist of empbyeeseligible for
promotion.(ECFNo. 3 at 1-2.) Plaintiff wasrankedsecondon thelist of eligible employees(ld.
at 2.) The list wasissuedon December27, 2007, and promulgatexh January3, 2008. (d.)
Plaintiff alsosupported her Complaimtith lettersfrom the TreasurydatedMarch 14, 2008,and
November 28, 2011, informing her she did neteivea promotion and thanothereligible
employee hadld. at 3-4.) OnJanuary3, 2015 Plaintiff filed a chargevith theEEOC(the“EEOC
Charge”)regardng theallegedlydiscriminatoryfailure to promote (ECFNo. 1 at7.) On January
29, 2016, th&eEOCissuedPlaintiff aNotice of Rightto Sueletter. (1d.)

On January26, 2016, theeEOC sentPlaintiff a letter explaining shefiled her EEOC
complaint “outsidehe 300-daytime limit for theEEOC’sjurisdiction.”(ECFNo. 2 at 1.) Further,
the EEOCexplainedPlaintiff's eligibility for promotionwhich sheachievedn 2007, had expired

by thetime she appliedor thesecondoromotion 2011.1¢1.) On April 27, 2016 Plaintiff filed the

Complaint.(ECFNo. 1.)

! Plaintiff appearsto allege Harrisnade the promotion in question.
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Il. LEGAL STANDARD

A. MOTION TO DISmISS

In deciding a motioro dismisspursuanto Feceral Rule of Civil Procedur&2(b)(6), a
district courtis “requiredto acceptastrue all factual allegationsin the complaint and dravall
inferencesn thefactsallegedin the light mostfavorableto the [plaintiff].” Phillips, 515 F.3dat
228.“[A] complaintattackedoy a . . . motioo dismissdoes noheeddetailedfactualallegations.”
Bell Atlanticv. Twombly 550U.S.544, 555 (2007However thePlaintiff’s “obligationto provide
the ‘grounds’ of hisentitle[ment] to relief’ requiresmore thanlabelsand conclusions, and a
formulaicrecitationof theelementf acauseof actionwill notdo.” Id. (citing Papasarv. Allain,
478U.S.265, 286 (1986)). A couis “not boundto acceptastrue alegal conclusiorcouchedasa
factual allegation.” Papasan 478 U.S. at 286. Instead,assuming thdactual allegationsin the
complaintaretrue, those"[flactual allegationamustbe enougho raisea rightto relief above the
speculative level. Twombly 550U.S.at 555.

“To survive a motionto dismiss,a complaintmust contain sufficient factual matter,
acceptedhstrue, to ‘state a claim for relief thatis plausibleon its face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009]citing Twombly 550U.S.at570).“A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonabléenferencethat the defendanis
liablefor misconduct alleged!ld. This“plausibility standard” requirethe complaintallege*more
than asheermossibilitythata defendant haasctedunlawfully,” butit “is not akinto a‘probability
requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations” are not
required,but “more than‘an unadorned, the defendamrmedme accusation'mustbe pled;it
must include “factual enhancementsand notjust conclusorystatementor arecitation of the

elementof acauseof action.ld. (citing Twombly 550U.S. at 555, 557).



“Determining whether a complairgtatesa plausibleclaim for relief [is] . . . a context-
specific task that requiresthe reviewing court to draw onits judicial experienceand common
sense.”lgbal, 556 U.S. at 679.“[W]here the well-pleadedfactsdo not grmit the courtto infer
more than themere possibility of misconduct, thecomplaint has alleged—but it has not
‘show[n]'—‘that the pleadeliis entitledto relief.” 1d. at 679 (quoting~ed.R. Civ. P.8(a)(2)).

1. DECISION

Defendantsseekdismissalon two grounds.First, Defendants argu®laintiff's claims
againstHarns and Janoramust be dismissedbecauseTitle VII doesnot permit claims against
individuals.(Br. in Support of Motto Dismiss(ECFNo. 17-1)at 3-4.) SecondDefendantsargue
all of Plaintiff's claimsareuntimely undefitle VII. (Id. at4-5.)

A. Claims Against Harris and Janora

Title VIl providesjn relevantpart:

It shallbeanunlawful practicefor anemployer—

(1) to fail or refuseto hire or to dischargeany individual, or

otherwiseto discriminateagainstany individual with respecto his

compensationterms, conditions, or privileges of employment,

bgcguse)f suchindividual’s race, color, religion, sex, or national

origin. . ..
42 U.S.C. 8 2000e(a)The Third Circuit has held “Congress did not intetahold individual
employeediable underTitle VII.” Sheridanv. E.l. DuPontde Nemours& Co. 100 F.3d 1061,
1078 (3dCir. 1996).See also Nardella. Phila. GasWorks 621 Fed.App’x 105, 106 n.1 (3Cir.
2015);Kachmarv. Dungad Data Sys, 109 F.3d 173, 183-84 (3ir. 1997).

Plaintiff namesindividualsHarris and Janorasdefendants(ECF No. 1 at 3.) While the

Complaintis silentasto any allegationsagainstJanoraPlaintiff allegesHarris told her hewas



“not interestedin promoting[her].” (Id. at 7.) NeverthelessHarris and Janoraare not proper
defendants undéfitle VII. See Sheridarl00 F.3cat 1078.

Therefore, Defendants’ Motion to Dismiss the claims against Harris and Janorais
GRANTED, and theclaimsagainsthemareDISMISSED WITH PREJUDICE.

B. Timelinessof Plaintiff 's Claims

Defendants arguPlaintiff's claimswere untimely filed. (ECF No. 17 at 4.) To asserta
claimunderTitle VII, aplaintiff mustfirst file anEEOCchargeagainsta party andthenreceivea
right to sueletter. 42 U.S.C. 8 2000e5(e)(1); seealso Ostapowiczv/. Johnson Bronz€o., 541
F.2d 394, 398 (3€ir. 1976) (“The jurisdictional prerequisitego a suit underTitle VIl arethe
filing of chargewith the EEOCand thereceiptof the Commission'statutorynotice of the right
to sue.”).In orderfor aclaimto betimely againsta New Jerseystateagency, glaintiff mustfile
anEEOCchargewithin 300 days of thallegeddiscrimination Cortesv. Univ. of Med. &Dentistry
of NewJersey 391 F.Supp.2d 398, 309-10 (Bd. 2005).“A claimis time barredif it is notfiled
within thesetime limits.” Id. at 310(citing Natl R.R.Passengeforp.v. Morgan 536U.S.101,
109 (2002)).

Plaintiff statesshe filed herEEOC Charge ordanuary3, 2015(ECFNo. 1 at 7.) Plaintiff
filed with the Courttwo lettersfrom the Treasurystatingshe hacdhot beenpromoted, onelated
March 14, 2008, andnedatedNovember 7, 201(ECF No. 3 at 4-5.) Any claim relatedto an
incidentthatoccurredoeforeMarch9, 2014—300 days befoRdaintiff filed herEEOC charge—
would havebeenuntimely. The allegedlydiscriminatoryeventstook placewell before thatlate,
andarethereforetime-barred

Evenif the Courtwereto considerthe entireduration of thestatecivil serviceeligibility

lists, suchastheoneatissuein Plaintiff's claims Plaintiff's EEOC chargeis untimely. The civil



serviceeligibility lists areeffectivefor, atmost,four years.(ECFNo. 17-1(citing N.J.A.C.4A:4-
3.3(b) (“An eligible list may, for good cause,be extended . .exceptthat nolist shall have a
duration ofmorethanfour years.)).) Thelist atissuewaspromulgated odanuary3, 2008 (ECF
No. 3at2.) Therefore Plaintiff could notasserta claimfor discriminationbasedontheeligibility
list atissueunlessthediscriminationoccurredbeforeJanuary3, 2012 andPlaintiff filed theEEOC
Chargewithin threehundred (300fays,or October29, 2012 Evenunderthis flexible timeline,
Plaintiff filed herEEOC Charge 796 dayafterthe statuteof limitations expired?

Therefore,Defendants’Motion to DismissPlaintiff's claimsis GRANTED. Plaintiff's
claimsareDISMISSED WITH PREJUDICE.

IV.  CONCLUSION

For the reasonsset forth above, Defendants’Motion to Dismiss (ECF No. 17) is

GRANTED. Plaintiffs’ ComplainfECFNo. 1) is DISMISSED WITH PREJUDICE. TheClerk

shallclosethe case An appropriatéOrderwill follow.

Date: September21, 2017 /s Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE

2 In her opposition to Defendants’ motion, Plainéifues her claim is timely based on “the Civil
Service Commission Senior Claims Investigator symbol PS346646,” an elidisilishe claims

did not expired until May 29, 2014. (ECF No. 19 at 3.) However, Plaintiff does not include any
allegations regardg this list in her Complainr in her EEOC Charge, nor does she explain any
allegedly discriminatory acts related to this list.
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