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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

CHUBB INA HOLDINGSINC. (f/k/a THE :
CHUBB CORPORATION)andFEDERAL :
INSURANCE COMPANY, :
Civil Action No. 16-2354BRM-DEA
Plaintiffs,

V.

MICHAEL CHANG, BENTLEY BETTS,
andENDURANCESERVICES,LTD.,
OPINION
Defendang.

MARTINOTTI, DISTRICT JUDGE

Before this Court is a Motion to Dismiss Plaintiffs’ Amended Complaint filed by
Defendand Michael Chang(“Chang), Bentley Betts (“Betts”) and EnduranceServices,Ltd.
(“EnduranceServices”) (collectively, the “Defendants”). (Dkt. No. 31.) Plaintiffs ChubbINA
Holdingsinc. (f/k/a The Chubb Corporation) (“ChubbgndFederalinsurance CompanyFIC”)
(together the“Plaintiffs”) oppose the motior{Dkt. No. 42.) Also beforethis Courtis Plaintiffs’
Motion for Leaveto File aSecondAmendedComplaint(Dkt. No. 37), which Defendants opse.

(Dkt. No. 43.)* Pursuanto Fed.R. Civ. P. 78, nooral argumentwasheard For the rea®ns set

! Plaintiffs also seekleaveto substitutea revisedSecondAmendedComplaintfor the proposed
Seond AmendedComplaint theynitially submittedn connectiorwith their Motion for Leaveto
File a SecondAmended Complaint. (Dkt. No. 82.) DefendantsopposePlaintiffs’ requestto
“substitute”the operativepleadingthatis the subject oPlaintiffs’ pending motion(Dkt. No. 89.)
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forth herein,DefendantsMotion to Dismissis DENIED without prejudice andPlaintiffs’ Motion
for Leaveto File aSecondAmendedComplaintis GRANTED.?

l. BACKGROUND?

A. FACTUAL BACKGROUND

The pertinentfacts, although hotly disputelly the parties,arerelatively straightforward.
Plaintiffs allege defendant€Changand EnduranceServices togetherwith proposed defendants
Endurance Specialty Holdings Ltd. (“Endurance Holdings”) and Endurance Reinsurance
Corporation of America (“EnduranceReinsurance,”together with EnduranceServices and
Endurance Holdings,Endurance”), enacteda schemeto createan instantly successfulrisk
managemenusinesdy willfull y andmaliciouslytargetingandsoliciting Chubb’semployeegor
employmentat Endurance.RSACat 1.)

Changworkedat Chubbfor morethan 19 yearsin Chubb’sReal Estateand Hosgality
Division, and is allegedto haveindirectly coordinatedEndurance’srecruitmentof many key
employeesf that division. (d. at I 2.) Accordingo the PSAC in the weeksafter February 9,
2016, Changbeganindirectly working with other employeesof Endurance and/aan outside
searchfirm to coordinate asimultaneouslift out of a block of Chubkemployeesto createa

“turnkey” operatiorfor Endurancekifteen(15) employeesn Chubb’sRealEstateandHosptality

2 Plaintiffs havealsomovedfor preliminaryinjunction (Dkt. No. 54), which is fully-briefedand
wasreturnableon Octoberl7, 20161In light of the findingsexpressedh this Opinion, the Court
reservesdecision on Plaintiffs’ motion for a preliminary injunction to allow Defendantsan
opportunityto respondo Plaintiffs’ SecondAmendedComplaint.At this time, the Courtsimply
notesthat, given the prospective injunctioRlaintiffs seek(enjoining Chandfor oneyearfrom
entry of [an] Order” and enjoining Endurance “untflrther order of this Court”) and the
availability of moneydamagesPlaintiffs are unlikely to sufferany prejudiceif the Courtreserves
decisiononthis motion

3 Thefactssetforth in this Opinionaretakenfrom Plaintiffs’ revisedProposedecondAmended
Complaint(“PSAC”) (Dkt. No. 82), the parties’briefsandrelatedfilings.



Division receivedemploymenbffersfrom Endurace; all butthree(3) employeesacceptedand
Endurance subsequenthyred twelve (12) former employeesof Chubb (the “Former Chubb
Employees”)! (Id. at 11 3-4.) In doing so,Chang allegedly violated his postemployment
contractuabbligationsto Chubb. [d. at{ 10.)

ThePSACallegesChangandEndurancedentifiedthe FormerChubbEmployeeghrough
various means, including direct or indirect use of Chubb’sconfidential information,
simultaneouslyleliveredto eachawritten offer of employmentgreatlyin excesof marketrates”
to pressurehe FormerChubbEmployeeto makeadecisionin haste and,ultimately,“causedthe
FormerChubbEmployeego notify Chubbof their resignations on theameday, Friday April 22,
2016” all in an effort “to cripple Chubb’s business operationghe Real Estateand Hosptality
Division.” (PSACat 115-7.)“Specifically, becausef theseresignations, Chubb would lose 40%
of the senior management of ChulReal Estateand Hospitality Division in one day ... [and]
ensuredthat their departureswere coordinatedso as to exact maximum harm to Chubb’s
relationships’with variousaccountservicedoy Chubb. [d. at] 7.)

The PSAC assertsseveralFormer Chubb Employees— specifically including, but not
limited to, Chang,Betts andDubrovich — acesse@ndremovedrom Chubb’s computesystems
confidential businesecordsof Chubb*on amassivescalethroughmultiple mediums.” PSACat
1 8.) Allegedly,‘[tlhese employeesieveracknowledgeghossessiomf these Chublonfidential

materialsor soughto returnthem,in clearcontravention of Chubb’expresswritten policies...”

(d.)

4 TheFormerChubbEmployeesnclude,amongothers defendant€hangandBettsandproposed
defendanDaryl Dubrovich (“Dubrovich”).(PSACat 13-4, 14-15.)



In short,Plaintiffs allegeChang,aidedandabettedoy andactingasagentfor Endurance,
violated his contractualand legal obligationsto Chubb, including, among others, riotuse or
disclose Chubb’sonfidentialinformation and to refrain from soliciting, recruiting, or taking
actionsto solicit or recruit Chubb’semployeedo work for acompetitor(i.e., Endurance)

B. PROCEDURAL BACKGROUND

On April 26, 2016, Plaintiffs filed a ComplaintagainstdefendantsChang, Betts and
EnduranceServices.(Dkt. No. 1.) Plaintiffs fled an Amended Complaint onMay 3, 2016,
pursuanto Fed.R. Civ. P.15(a)(1).(Dkt. No. 7.) The AmendedComplaintremovedanallegation
of diversity ofcitizenshipandreflectedadditioral facts purportedlylearnedduringthe course of
Plaintiffs’ ongoinginvestigationandthelimited discoveryexchangedbetweerntheparties.(ld.)

After Plaintiffsfiled theirAmendedComplaintonMay 11, 2016, th®efendTradeSecrets
Act (“DTSA”) wasdgnedinto law. (Dkt. No. 31-1at 1.) By letterdatedMay 16, 2016 Plaintiffs’
counsehdvisedDefendants dheirintenttoamendheAmendedComplaintto assertlaimsunder
theDTSA. (Id. at2.)

OnMay 20, 2016 Defendantsnoved tadismissthe AmendedComplaint,pursuanto Fed.
R. Civ. P.12(b)(1)and(6), arguingPlaintiffs failed to statea claim underthe Computefraudand
AbuseAct (“CFAA”) andthe Court should natetainjurisdiction over theremainingstatelaw
claims.(Dkt. No. 31.)

Plaintiffs thensought Defendants’ counsel’s constntile a proposed Secom&imended
Complaint.The initial PSACseeksto: (1) asserta new federalclaim under therecentlyenacted
DTSA, (2) amendcertainallegationsrelatingto Plaintiffs’ CFAA claim; and(3) add Dubrovich

asanadditionaldefendant(Dkt. No. 37-1.)Defendantstounsebpparentlydid not conserib the



filing and,accordinglyPlaintiffs movedfor leaveto file aSecondAmendedComplaint.(Dkt. No.
37.7

After Plaintiffs’ Motion for Leaveto Amend wasfully-briefed,by letter datedSeptember
16, 2016(Dkt. No. 82), Plaintiffs submittedarevisedPSACandrequestedt beconsideredn lieu
of the pleadingpreviouslysubmittedin connetion with Plaintiffs’ motion. In additionto the
amendmentsetforth in theinitial PSAC,therevisedPSACseekgo addEndurance Holdingand
Endurance Reinsuranesdefendantsbasedupon Endurance’secentfilings in arelatedaction
Endurancdiled againstChubbin the Supreme Court dfew York, IndexNo. 653627/201§the
“New York Action”). (SeeDkt. No. 82.) Specifically, “Chubb seekso add Endurance Holdings
and Endurance Reinsuran@s defendantsn order to:(1) assertits claims againstthe proper
Endurancecorporateentitiesresponsibldor Chubb’sharm; and(2) put an endto Endurance’s
procedural gamesmanship..Itl() Defendants oppose Chublégjuesto “substitute”therevised
PSAC on the groundshat “Chubb’s request|i]s inconsistentwith the FederalRules of Civil

Procedurendprejudicialto bothDefendantandthe Court.”(Dkt. No. 89at 1.)

5 In the ensuing month&)agistrateJudgeDouglasE. Arpert conductedseveralkconferencesvith
the partiesto addressssuegelatingto expediteddiscoveryandin aneffort to broker asettlement.
In furtheranceof that goal, on August 2, 20l1@Jlagistrate JudgeArpert enteredan Order
terminatingwithout prejudice Defendants’ Motidn Dismiss(Dkt. No. 31), Plaintiffs’ Motion for
Leaveto Amend(Dkt. No. 37),andPlaintiffs’ Motion for a Preliminarylnjunction(Dkt. No. 53)
to allow the partiesto discuss a potentiaettiement(Dkt. No. 67.) That Orderexpress} states
that“[n]o additionalfilings relatedto any of theseMotionsshallbemadependingreinstatement.”
(Id.) Whenattemptsat settlemenproved unsuccessful, @eptembef 2, 2016 MagistrateJudge
Arpert issueda Letter Order approving a supplementériefing scheduleand reinstatingthe
parties’various motiong(Dkt. No. 75.) After this casewasreassignedhis Courtwith Magistrate
JudgeArpert’'s assistanceheld additionalsettlementonferencesn October 7, 201&ndOctober
26, 2016 Despitetheseefforts, no settlementvasreached.



. LEGAL STANDARDS

Federal Rule of Civil Procedure 15(a) governs requests for leave to anh@nthgah party
to amend its pleadings after obtaining the Court's leave or the written tohsemadversary.
Under this liberal rule, the Court must “freely give leave when justicecgares.” FedR. Civ. P.
15(a)(2);seealso Wright & Miller section 1484, at 676 (“Subdivision a(2) encourages the court
to look favorably on requests to améndThis lenient standard ensures that “a particular claim
will be decided on the merits rather than on technicaliti@slé v. Arco Chem. Cd®21 F.2d 484,
487 (3d Cir1990) (internal citation omitted$ee also Sabatino v. Union Twp013 WL 1622306,
at *6 (D.N.J.2013) (internal citation omitted) (discussing that “if the underlying fatiedrapon
by a party might be a proper subject of relief, that party should have thewpiotd tests its
claims on the merits”).

The decision to grant or deny leave to amend under Rule 15(a) is “committedstund
discretion of the courtArab African Int'l Bank v. Epsteid0 F.3d 168, 174 (3d Cit993). While
courts have broad discretion to decide motions to amend, they must “heed Ruke rha(aate
that ameadments are to be granted freely in the interests of justicads et al. v. General Motors
Corp., etal. 173 F.R.D. 389, 396 (D.N.1997) (internal citations and quotations omitted). Stated
differently, in the absence of unfair prejudice, futility ahendment, undue delay, bad faith, or
dilatory motive, the court must grant a request for leave to an@&ayson v. Mayview State
Hosp.,292 F.3d 103, 108 (3d Ci2002);see also Arthur v. Maersk, Iné34 F.3d 196, 204 (3d
Cir. 2006) explaining that generally, leave to amend should be granted “unless equitable
considerations render it otherwise unjust”).

Here, the Defendants challenge Plaistifflotion for Leave to Amend on the grounds that

“the proposed secondreended omplaintshould be denied dstile.” (Def. Br. at 1 Dkt. No. 43).



A proposed amendment “is futile if the amended complaint would not survive a motion to dismiss
Cnty. of Hudson v. JaniszewsB§1 F. App'x 662, 666 (3d Ci2009) (quotingAlvin v. Suzuki,
227 F.3d 107, 121 (3d Cir. 20003ge also In re NAHC, Inc. Sec. Liti§Q6 F.3d 1314, 1332 (3d
Cir. 2002) (‘We have made it clear thah amendment would be futile when ‘the complaint, as
amended, would fail to state a claim upwhich relief could be grantéd) (internal citation
omitted). Therefore, “[t]he futility analysis on a motion to amend is essgrttiglisame as a Rule
12(b)(6) motion.”"Marjam Supply Co. v. Firestone Bldg. Pr&o., LLGC 2014 WL 1343075at
*3 (D.N.J.Apr. 4, 2014).

In decidinga motion to dismiss pursuantto Fed.R. Civ. P. 12(b)(6), a district courtis
“requiredto acceptastrueall factualallegationsin the complainanddraw all inferencesn the
factsallegedin thelight most favorabléo the[Plaintiff].” Phillips v. Cnty.of Allegheny 515 F.3d
224, 2283d Cir. 2008).“[A] complaintattackedy a . . .motionto dismissdoes noheeddetailed
factualallegations.”Bell Atlanticv. Twombly 550U.S.544, 555 (2007 owever,thePlaintiff’s
“obligation to providethe ‘grounds’ of his ‘entitle[ment]to relief’ requiresmorethanlabelsand
conclusionsandaformulaicrecitationof theelementf acauseof actionwill not do.”ld. (citing
Papasanv. Allain, 478 U.S. 265, 286 (1986)). A couit “not boundto acceptastrue alegal
conclusion couchedas a factual allegation.” Papasan 478 U.S. at 286. Instead,assuming the
factualallegationsn the complainaretrue, those‘[flactual allegationamust be enougto raisea
right to relief abovethe speculativdevel.” Twombly 550U.S. at 555.

“To survive amotion to dismiss,a complaint mustontain sufficient factual matter,
acceptedastrue, to ‘stateaclaim for relief thatis plausible onts face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibilitywhenthe

pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendants



liable for misconductalleged.” Id. “Determining whether the allegationsin a complaintare
plausibleis a contextspecific task that requires thereviewing court to draw on its judicial
experiencandcommonsense.’ld. at 679.

Defendantdear the burdeaf establishing that Plaintgf proposed amendments are futile
and, “given the liberal standard applied to the amendment of pleadimgisSurden is a “heavy”
one.Pharmaceutical Sales & Consulting Corp. v. J.W.S. Delavau X06.,F.Supp.2d 761, 764
(D.N.J.2000);accord Marpm.2014WL 1343075, at *3Indeed “[i]f a proposed amendment is
not clearly futile, then denial of leave to amend is impropeschiano v. MBNA2013 WL
2452681 at *11(D.N.J.Feb. 11, 2013)gmphasis in original) (citing 6 Wright, Miller & Kane,
FEDERAL PRACTICE AND PROCEDURE 8§ 1487 (3d ed. 2)12Against this backdrop, the
Court will consider Defendantshallenges to Plaintiffsequest for leave to amend

[11.  DEecCIsSION

Therearetwo (2) proposecamendmentatissuehere.First, Plaintiffs seekto asserianew
federalclaim underthe DTSA, amendcertainallegationgelatingto Plaintiffs’ CFAA claim, and
addDubrovichasanadditionaldefendant(SeeDkt. No. 37-2(initial PSACattachedo Plaintiffs’
Motion for Leave)) Second,Plaintiffs seek to add Endurance Holdingsand Endurance
Reinsuranceas ddendantsandto assertclaims againstthoseparties.(SeeDkt. No. 82 (revised
PSACattachedo Plaintiffs’ Septembed 6, 2016letter).) Defendantsoppose botlamendments.
(Dkt. Nos.43, 89.)

With respectto Plaintiffs’ revised PSAC, Defendants opposPlaintiffs’ “requestto
substitutea ‘revised’ pleadinginto its pendingmotion for leaveto amend’ arguingthe addition
of Endurance Holdings and EndurarReinsurances partiescould havebeenproposed sooner

and“proceedingin anirregularmanner’would “result[in] needlessonfusionandaggravation”



for the Court(Dkt. No. 89 at 3.) The Courtis not persuadetby eitherargument Notwithstanding
the sonewhatunconventional procedusmployed the Court findghat Plaintiffs did not exhibit
unduedelayor dilatory motive in seekingleaveto amendor requestingo substitutea revised
pleadinginto their pendingmotion

Although celayaloneis notsufficientto denyarequestor leaveto amend Adamsy. Gould
Inc., 739 F.2d 858, 8683d Cir. 1984), the movingarty still “must demonstratets delayin
seekingto amendis satisfactorilyexplained.”’Harrison BeverageCo.v. Dribeck Importers,inc.,
133 F.R.D. 463, 468D.N.J. 1990) (internal quotations ontied). Generally,courtswill denya
requesfor leaveto amendonly wherethe movingparty’sdelaybecomesindue suchaswhenits
accommodatiorcreatesan “unwarrantedburden on the court ... [and] unfair burden on the
opposingparty.” Adams 739. F.2cht 868.

Here,Plaintiffs’ revisedPSACwas submittedon Septembed 6, 2016 Jessthanfour (4)
monthsaftermovingfor leaveto file a SecondAmendedComplaint,andlessthanfive (5) months
after this casewas initiated Critically, during much of this time, Plaintiffs were expressly
prohibitedfrom submittingthe revisedPSAC for the Court’s consideration and/diling “a new
motionfor leaveto file a proposedhird amendedccomplaint,”asDefendantsontend they should
have done.§ee Dkt. No. 89at 3.) Indeed,on August2, 2016 MagistrateJudgeArpertterminated
without prejudicePlaintiffs’ Motion for Leaveto Amend, among other motiorend Orderedthat
“[n]o additionalfilings relatedto [this] Motion[] shallbemadependingreinstatement.{Dkt. No.
67.)° Themotionwerereinstatecn Septembet 2, 201@ndPlaintiffs submittedtherevisedPSAC
four (4) dayslater on Septemberl6, 2016.Under thesecircumstancesit cannot besaid that

Plaintiffs exhibted unduedelayin seekingto amend

® Seen.4,supra



Nor canit be said that Defendantswill suffer prejudiceif the amendmenis allowed
Prejudices consideredundue”whenit risesto suchalevel thatthe non-movingarty would be
“unfairly disadvantaged or deprived tbfe opportunityto presentfacts or evidence.”Harrison
Beverage1l33 F.R.Dat 468 (internalquotationsomitted).In evaluatingtheextentof anyalleged
prejudice thecourtlooksto the hardship on the non-movipgrtyif theamendmeniveregranted.
Curetonv. NCAA 252 F.3d 267, 2783d Cir. 2001). “Specifically, [courts] haveconsidered
whetherallowing an amendmentvould resultin additional discoverygost,and preparationo
defendagainstnewfactsor theories.ld. The Third Circuit hasstatedthat“prejudiceto the non-
moving partyis the touchstonéor thedenialof ... amendment.Cornell & Co.v. Occupational
Safety andHealthRev.Comm’n 572 F.2d 820, 82@d Cir. 1978);seealsoBechtelv. Robinson
886 F.2d 644, 6523d Cir. 1989). Only nmimal discoveryhastakenplaceto dateand vis-a-vis
theinitial PSAC,therevisedPSAC only seekso add“corporateparents’aspartiesandnot any
new claims or theories Therefore, Defendantswill suffer no prejudice, let alone “undue”
prejudice,f theamendmenis allowed.

BecausePlaintiffs did not undulydelayin submittingthe revisedPSAC and Defendants
would sufferno prejudicef thatpleadingis consideredn connectionwith Plaintiffs’ Motion for
Leaveto Amend, theCourtwill consider theavisedPSACasthe operative pleadinfgr purposes
of thesemotions. CumulativelyRlaintiffs requesteaveto amendtheir pleadingto addadditional
factualallegationsto supporttheir claimsunder theCFAA, addclaimsunder thenewly-enacted
DTSA, andadd Dubrovich, Endurance HoldingsdEndurance Reinsuranasdefendants.C¥kt.
Nos.37, 82.)Defendantargueleaveto amendshould bedeniedon the grounds diitility. (Dkt.

No. 43.)

10



An amendmento a complaintis consideredutile if it would not survive anotion to
dismissunder Rule 12(b)(6)n re NAHC,Inc. Sec Litig., 306 F.3cdat 1332;Johnsorv. Samuels
2007WL 1575076at*3 (D.N.J.May 30, 2007);Janiszewski351F. App’x. at666.In determining
thefutility of anamendmentthe Court‘appliesthe samestandardf legal sufficiencyasapplies
under Rulel2(b)(6).”Medpointe Healthcarénc. v. Hi-TechPharmacal Cq.380F. Swp. 2d 457,
462 (D.N.J. 2005) (quotingn re Burling CoatFactory Sec.Litig., 114 F.3d 1410, 143&d Cir.
1997). Underthis standard, the question before the Caumbtwhetherthe movanwill ultimately
prevail,butwhetherthe complainsetsforth “enoughfactsto stateaclaimto relief thatis plausible
on its face.” Twombly 550 U.S. at 570; Hishonv. King & Spalding 467 U.S. 69, 73 (1984)
(explainingthata “courtmaydismissa complaint onlyf it is clearthatnorelief could begranted
underanysetof factsthat could be proved consistemth theallegations”);Harrison Beverage
133 F.R.Dat468(“Futility of amendmenis shownwhentheclaim or defenses notaccompanied
by a showingof plausibility sufficientto presentatriableissue.”).

Thethrust of Defendants’ oppositido Plaintiffs’ motionfor leaveis that the additional
factualallegationsPlaintiffs seekto addagainstDefendantarestill conclusoryandfail to rectify
thepleadingdeficienciesof theAmendedComplaint.(Dkt. No. 43.) Therefore Defendantargue
Plaintiffs havefailed to statea viableclaim for relief in both theAmendedComplaintand the
PSAC (Id.; seealsoDkt. Nos.31, 47.)

Basedon thenatureof thefutility analysis,Defendantsargumentsan oppositionto the
motion to amendoverlapsignificantly with the argumentamadein support oftheir motion to
dismiss.The Cout, in its discretion,will not considertheseargumentsn connectionwith its
review of themotionfor leaveto amend.Seeln re AetnaUCR Litig., 2015WL 3970168(D.N.J.

June 30, 2015)n theinterestsof judicial economyandin the absenceof undueprejudice,the

11



Court may declineto engagein a detailed futility analysiswhere the Court findsthat these
argumentsarebettersuitedfor considerabn in the contextof amotionto dismiss.Seeid., at *8;
Strategic Envtl. Partners, LLC v. Buccq 2014 WL 3817295,at *2 (D.N.J. Aug. 1, 2014)
(preservindutility argumenfor anticipatedmotionsto dismiss);DiversifiedIndus.,Inc. v. Vinyl
Trends, In¢c 2014WL 1767471at*1 n.1(D.N.J.May 1, 2014)finding, “in theinterestof judicial
economyandin the absenceof prejudice,”that the amendecdcounterelaim should bereatedas
the operativgleadingfor the purposes ahotionto dismissdespitethe factthatthe Courthadnot
yet grantedeaveto amend).

Here,the Courffinds Plaintiffs did notexhibit unduedelay,badfaith, or dilatory motivein
seekindeavetofile aSecondAmendedComplaint. Indeed?laintiffs’ counsebhdvisedDefendants
of theirintentionto asserclaimsunder theDTSA within daysof thelaw beingenactecandbased
onmanyof thesamefactualallegationsalreadypled. The Courtalsofinds Defendantswill suffer
no prejudiceif Plaintiffs are allowedto amendtheir pleadingto add claims againstEndurance
Holdings, EndurancBeinsuranc@ndDubrovich,asdoingsowould notresultin any significant
“additional discoverygcostandpreparatiorto defendagainsinewfactsor theories.'Cureton 252
F.3dat 273.In theabsencef unfair prejudicefutility of amendmentunduedelay,badfaith, or
dilatory motive,the Court musgrantarequestor leaveto amend Grayson 292 F.3cdat 108.For
thereasonsliscussedbove the Courtdeclineso engagen adetailedfutility analysisatthistime
and, findingall otherfactorsweighin favor of amendmentwill “heedRule 15(a)’'smandatehat
amendmentareto begrantedireelyin theinterestsof justice.” Violas 173 F.R.Dat 396.

Accordingly, Plaintiffs’ motion for leaveto amendthe Complainis GRANTED. (Dkt.

No. 37.) Defendantspendingmotionto dismissis terminatedasmoot.(Dkt. No. 31.) Defendants

12



may, however renewtheir motionto dismissfollowing thefiling of Plaintiffs’ SecondAmended
Complaint.

V.  CONCLUSION

For the reasonssetforth above,Plaintiffs’ Motion for Leaveto File a SecondAmended
Complaint (Dkt. No. 37) is GRANTED. Plaintiffs shall file the proposedsecondAmended
Complaint(Dkt. No. 82) within seven(7) daysof this Order. The Clerk of Courtis directedto
administrativelyterminateDefendantsmotion to dismiss.(Dkt. No. 31.) Defendantshallfile a
respons¢o the SecondmendedComplaintwithin fourteen(14)daysof its filing. An appropriate
Orderwill follow.
Date: November 21, 2016 /s/ Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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