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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

JOSE AMODOL and DENISE AMODOL

Plaintiffs,
Civ. Action No. 16-236BRM-LHG
V.

HSBC BANK USA, NATIONAL ASSOCIATION :

AS TRUSTEE FOR NOMURA ASSET : OPINION
ACCEPTANCE CORPORATION MORTGAGE :

PASSTHROUGH CERTIFICATES, :

SERIES 2006AF1, AMERICA'S SERVICING

COMPANY,

Defendants.

MARTINOTTI , DISTRICT JUDGE

Beforethis Courtis DefendantdHSBC Bank USA, National Associationas Trusteefor
Nomura Asset AcceptanceCorporation Mortgagd®assThrough Certificate, Series2006AF1
(“HSBC”) and America’s Servicing Companis (“Wells Fargo”) (collectively, “Defendants”)
Motion to DismissPlaintiffs Jose AmodahndDeniseAmodols (the “Amodols” or‘Plaintiffs’)
claimsagainsthempursuanto FederaRulesof Civil Procedure 12(b)(19nd12(b)(6).(ECFNo.
27.) The Amodols oppose the MotiofECFNo. 30.) Pursuanto FederalRule ofCivil Procedure
78(b), the Court dichot hearoral argumentFor thereasonsetforth herein,DefendantsMotion
to Dismissis GRANTED. .

|. FACTUAL AND PROCEDURAL BACKGROUND
For the purposes dheseMotionsto Dismiss,the Courtacceptghefactualallegationsn

the Complaintas true, considersany document ihtegral to or explicitly relied uponin the
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complaint,”anddrawsall inferencesn thelight most favorabléo Plaintiff. In re Burlington Coat
Factory Sec. Litig.114 F.3d 1410, 1426 (3d Ck997);seePhillips v. Cty. of Allegheny515 F.3d
224, 228(3d Cir. 2008).This matterarisesfrom a dispute over BlomeAffordable Modification
ProgramTrial PeriodPlan (the “Agreement’) betweenthe Amodols and Defendantsaswell as
foreclosureproceedingg(the “ForeclosureAction”) on the Amodols’residenceat 440 Peter
FormanDrive, Freehold New Jersey(the “Property”) filed in the Superior Court dflew Jersey,
Monmouth County“StateCourt”). In instancesvherethe Complaint does not includ# pertinent
facts,the Courtgleansadditionalinformationregarding the Amodols’ ownership of tReoperty
andthe Foreclosurbom documents thpartiesfiled in StateCourt, as includedith their motion
papersSeeln re Burlington Coat Factory Sec. Litigl14 F.3d at 142@&ourtsmayalsoconsider
publicly recordeddocuments, including a Mortgagad Assignment of Mortgagendprior Court
records,suchas a Final Judgmentand Writ of Execution,which are selfauthenticating. F.R.E.
803(14).

OnJanuarnyl3, 2006, the AmodoksxecutecaNoteandMortgage on th@roperty (Compl.
(ECF.No. 1) T 7) The Note was payableto LancastefMortgageBankers(“Lancaster”)in the
amount of $570,000.00d;  8.)OnJanuaryl3, 2006 ancasteassignedhe Mortgagéo HSBC.
(Certif. of Aaron M. Bender,Esq.in Support of fs.” Mot. to Dismiss(“BenderCertif.”) Ex. C
(ECFNo. 275).) In August 2009, the Amodolsdefaultedon the mortgage payment&GF No.
19 9.)On Decemberi4, 2010HSBCfiled the Foreclosure Actior{BenderCertif. Ex. D (ECF
No. 27-6).) The Amodolsattemptedo obtain aloan modificationthroughtheir own efforts and

throughthe New JerseyMortgage Foreclosurklediation Program(the “Mediation Program”).

! The complaintin the Foreclosuré\ction indicatesthe default took placein December2008
(BenderCertif. Ex. D (ECF No. 27-6)), but the Amodols contettiis is incorrect.(ECFNo. 1
9.) Thedistinctionis immaterialto this Motion.



(ECFNo. 19 10.)On October4, 2011 the Amodolsand Defendantenterednto the Mediation
Programandcontinuedo mediateuntil March 12, 2013.1d.  11.)

On October 31, 2013, the Amodolded an answer without counterclaimsin the
Foreclosure Action(BenderCertif. Ex. H (ECFNo. 27-10.) OnJanuarys, 2014, thestateCourt
grantedleaveto the Amodolsto moveto amendtheir answerto assertcounterclaimsand on
Januaryl5, 2014, the Amodolsléd the motion seekingto assertcounterclaimgelatedto loan
modification and mediation.(BenderCertif. Exs. | and J (ECF Nos. 27-11 and 27-12).) On
Septembed 7, 2014, theéstateCourtissueda consentorderin which the Amodolswaived “any
andall claims anddefenses.” (Bend&ertif. Ex. K (ECFNo. 27-13).)

The Amodolsand Defendantscontinuedto discussloan modification,and the Amodols
were approvedto enterinto the Agreement (BenderCertif. Ex. L (ECF No. 27-14).) The
Agreementrequiredthe Amodols to make paymentsof $4409.91 orebruaryl, March 1, and
April 1, 2015. [d.) Thenoticestatingthetermsof theAgreemen{the“Notice”) provided:

Pleasenote that your trial period may extend beyond thedates
provided. For that reason, continue makng your trial period
paymentsn the sameamountby the samedayfor eachmonthyou
currently make your trial period payments untilyour home
preservatiorspecialistadvisesthat you may moveforward with a

final modification or thatyou are no longeligible for [the Home
Affordable MortgageProgram].

(1d.)

TheNoticealsoinformedthe Amodols theynaybedeniedaloanmodificationevenif they

madeall of thetrial plan payments.I¢l.)

2 The partiesenteredinto the Agreementpursuanto the Home Affordable MortgageProgram,
which Congres®nacted'to addresghe residentialmortgage foreclosurerisis by encouraging
lendersto extendloan modificationsto qualified mortgagors.”Arias v. Elite Mortg. Group,Inc.,
108 A.3d 21, 24N.J. Super.Ct. App. Div. 2015)(citing Wigodv. WellsFargo BankN.A, 673
F.3d 547, 556-5(7th Cir. 2012)).



On June 22, 2015HSBC informed the Amodols theywere not approvedfor loan
modificationbecausef “title issueswith [the] property.”The Amodolsmadeseveralattemptgo
determinethe natureof thetitle issuesto resolvethem,andtheissueswereeventuallyresolved.
(ECF No. 11121-31.)Despitethe resolution othetitle issuesthe Amodolsveredeniedaloan
modification.(Id. § 32.)On November 20, 2015 SBCappliedfor entryof final judgementn the
Foreclosure Actionld. 1 42.)OnDecembei7, 2015peforetheStae Courtgrantedinal judgment
in the Foreclosuréction, the Amodoldiled objectionsin the Foreclosuréction in which they
allegedthey “made 8 payments towards [th&greement]and was [sic] subsequentlylenieda
permanenmaodification.” (BenderCertif. Ex. O (ECF No. 27-17.) The Amodolsappealedhe
denial of a permanentoan modification, but they had not receiveda responseas of January9,
2016,whentheStateCourtgrantedinal judgmento HSBCin the Foreclosure Actioh(ECFNo.
19933-42.)

On April 27, 2016, the Amodolsled the Complaintassertingclaimsfor: (1) breachof
contract(CountOne); violations of theNew JerseyConsumeiFraudAct, N.J.S.A. 88 56:8-1et
seq.(CountTwo); violations of theReal EstateSettlemenProcedure#\ct, 12 C.F.R. § 102412
U.S.C. 8§ 2605.61 (Counthree);and violations of theFair Debt Collection PracticesAct, 15
U.S.C. § 1692e (Courtour).(ECFNo. 1.)

On June 29, 201&1SBC andWells Fargofiled a Motionto Dismiss.(ECF No. 6.) On
January9, 2017, theCourtadministrativelyterminatecthat Motion pending atatusconference.
(ECFNo. 21.)OnMarch 21, 2017, the Coutteld a statusconferencevith theparties.(ECF No.

26.)On April 4, 2017,HSBC andWells Fargoagainmovedto dismissthe claimsagairst them

30nApril 17, 2017, the Amodolsippealwasdenied accordingo their oppositiorto Defendants’
Motion. (ECFNo. 32at 3.)



pursuanto Rules 12(b)(1and12(b)(6).(ECF No. 27.)The Amodols opposéhe Motion. (ECF
No. 30.)
Il. LEGAL STANDARDS

Defendantsnoveto dismissthe Complaintonthe grounds the Coutackssubjectmatter
jurisdiction, pursuanto Rule12(b)(1),andfor failure to statea claim, pursuanto Rule12(b)(6.
(ECF No. 27.) “Caution is necessarybecausethe standards governing theo rules differ
markedly,as Rule 12(b)(6) providegreaterprocedurakafeguardgor plaintiffs than does Rule
12(b)(1).” Davisv. WellsFargo, 824 F.3d 333, 348-4@d Cir. 2016).

A. Federal Rule of Civil Procedure 12(b)(1)

“A challengeo subjectmatterjurisdictionunder Rule 12(b)(Inaybeeitherafacial or a
factualattack.”Davis 824 F.3dat 346. Afacial attack“challengeshesubjectmatterjurisdiction
without disputing thdacts allegedin the complaint,and it requiresthe courtto ‘consider the
allegationsof the complainastrue.” 1d. (citing Petruskav. GannonUniv., 462 F.3d 294, 302 n.3
(3dCir. 2006)). Afactualattack,on the othehand,“attacksthefactualallegationsunderlying the
complaint’s assertionof jurisdiction, either through the filing of an answer or ‘otherwise
present[ing] competinacts.” 1d. (quotng ConstitutionParty of Pa. v. Aichele 757 F.3d 347,
358(3d Cir. 2014)). A*factual challengeallows a court [to]weighandconsiderevidence outside
the pleadings.'ld. (citation omitted). Thus,when a factual challengeis made,“no presumptive
truthfunessattachego [the] plaintiff's allegations.”ld. (citing Mortensenv. First Fed. Sav. &
LoanAss'n 549 F.2d 884, 89@Bd Cir. 1977)).Rather,‘the plaintiff will have the burdeaf proof
thatjurisdiction doesin fact exist,” andthe court‘is free to weigh the evidenceandsatisfyitself

asto theexistenceof its powerto hearthecase.”ld.



The Third Circuit has“repeatedlycautionedagainstallowing a Rule12(b)(1) motionto
dismissfor lack of subjecimatterjurisdictionto be turnednto anattackon themerits.” Davis 824
F.3dat 348-49(collectingcases):[D]ismissal for lack of jurisdictionis not appropriatanerely
becausethe legal theory allegedis probablyfalse, but only becausethe right claimedis ‘so
insubstantialjmplausible,foreclosedby prior decisions otthis Court, or otherwiseompletely
devoid ofmerit asnot to involve afederalcontroversy.”ld. at 350 (quotingKulick v. Pocono
Downs RacingAss’n,Inc., 816 F.2d 895, 89@d Cir. 1987)).“In this vein, whena caseraisesa
disputedfactualissuethat goesbothto the meritsandjurisdiction, district courts mustdemand
lessin the way of jurisdictional proof than would be appropriatet a trial stage.” Id. (citing
Mortensen549 F.2cat 892 (holdinghatdismissalunder Rulel2(b)(1)would be “unusualivhen
the facts necessaryo succeedn themeritsare at leastin part the sameas must beallegedor
provento withstandjurisdictional attacks)).Thesecasesmake clear that “dismissalvia a Rule
12(b)(1)factualchallengp to standing should bgrantedsparingly.”ld.

Here,Wells Fargois assertinga facial 12(b)(1) challenge SeeFramev. Lowe Civ. No.
09-2673, 2010VL 503024 at*5-6 (D.N.J.Feb.8, 2010)(analyzingaRookerFeldmanchallenge
asafacial attackon subgctmatterjurisdiction). Therefore the Courtconsidergheallegationsn
thelight most favorabl¢o Plaintiff. GouldElecs. Inc. v. United States220 F.3d 169, 17d Cir.
2000);Mortensen549F.2dat 891.

2. Federal Rule of Civil Procedure12(b)(6)

In decidinga motion to dismisspursuanto FederalRule of Civil Procedurel2(b)(6), a
district courtis “requiredto acceptastrue all factualallegationsin the complainianddraw all
inferencedn thefactsallegedin thelight most favorableo the[plaintiff].” Philips, 515 F.3dat

228.“[A] complaintattackedoy a Rule 12(b)(6motionto dismissdoesnot needdetailedfactual



allegations.”Bell Atlantic Corp. v. Twombly 550 U.S. 544, 555 (2007)citations omitted).
However theplaintiff’ s“obligationto provide the ‘grounds’ of higntitle[ment]to relief’ requires
morethanlabelsandconclusionsandaformulaicrecitationof theelementf acauseof action.”
Id. (citing Papasarv. Allain, 478U.S. 265, 2861986)).A courtis “not boundto acceptastrue a
legalconclusiorcouchedasafactualallegation.”’Papasan478U.S.at 286.Instead assuming the
factualallegationsn the complainaretrue, those‘[flactual allegationamust be enougto raisea
right to relief abovethe spewlativelevel.” Twombly 550U.S. at 555.

“To survive amotion to dismiss,a complaint mustontain sufficient factual matter,
acceptedastrue, to ‘stateaclaim for relief thatis plausible onts face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibilitywhenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendants
liablefor misconductlleged.”Id. This“plausibility standardrequireshe complainallege“more
thanasheermossibilitythatadefendanhasactedunlawfully,” butit “is notakinto a ‘probability
requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations” are not
required, butmore than‘an unadorned, the defendamrmedme accusation’must be pledit
must include“factual enhancementsand not just conclusorgtatementor arecitationof the
elementf acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determiningwhethera complaintstatesa plausibleclaim for relief [is] . . . acontext
specifictask that requires theeviewing courtto draw on its judicial experienceand common
sense.’Igbal, 556 U.S. at 679.“[W]here the well-pleadedfactsdo not grmit the courtto infer
more than the mere possibility of misconduct, the complairtas alleged—but it has not

‘show[n]'—'that thepleaderis entitledto relief.”” 1d. at 679 (quoting~ed.R. Civ. P.8(a)(2)).



[ll. DECISION
A. The Rooker-Feldman Doctrine
Defendats moveto dismisspursuantto Rule 12(b)(1) on the grounds this Colatcks

subjectmatterjurisdictionoverthe Amodols’claims.(Br. in Support oDs.” Mot. to Dismiss(ECF
No. 27-1)at 12-13) Defendantsarguethe Rooker—Feldmarmloctrinebarsthe Amodols’ claims
becausehoseclaimsessentiallyattackthe underlyingstatecourtorderof foreclosure.Ifl. (citing
Rookerv. Fidelity Trust Co, 263 U.S. 413 (1923);District of Columbia Court of Appeals.
Feldman 460U.S.462 (1983)).) Pursuatw RookerFeldman federaldistrict courtslack subject
matterjurisdictionto reviewandreversestatecourtjudgmentsin re Knapper 407 F.3d 573, 580
(3rd Cir. 2005).Rooker—Feldmaserveso bar a claim when (1) the federalclaim wasactually
litigatedin statecourt kefore the plaintiff filed the federalactionor, (2) “if thefederalclaim is
inextricably intertwined with the state adjudication,meaningthat federal relief can only be
predicatedupon a convictiorthat the statecourt waswrong.” Id. The Third Circuit hasheld a
federalclaim is “inextricablyintertwined with anissueadjudicatedyy a statecourtwhen “(1)
thefederalcourt mustetermine. . . thestatecourt judgmentvaserroneouslyenteredn orderto
granttherequestedelief, or (2) thefederalcourt mustakean actionthat would negatethe state
court's judgment.tn re Madera 586 F.3d 228232 (3d Cir. 2009) (quoting/Nalkerv. Horn, 385
F.3d 321, 33@3d Cir. 2004)).Significantly,

[f] our requirementsnust bemetfor the [RookerFeldmar) doctrine

to apply: (1) the plaintiff lost in state court; (2) the plaintiff

complains of injurycausedy thestatecourtjudgment;(3) thestate

court judgmentvasrenderedbeforethe federalsuit wasfiled; and

(4) theplaintiff invitesthedistrictcourtto reviewandrejectthestate

court judgment.

Gagev. WellsFargoBark, NAAS 521F. App’x 49, 50-51(3d Cir. 2013)(citing GreatWestern

Mining & Mineral Co.v. Fox RothschildLLP, 615F.3d 159, 1663d Cir. 2010)).Where,on the



other handthe federalplaintiff presentssomeindependentlaim, albeit onethatdeniesalegal
conclusiorthatastatecourthasreached,the doctrine does not appExxonMobil Corp.v. Saudi
Basiclndustries Corp.544U.S.280, 292 (2005) quoted Turnerv. Crawford Square Apartments
lll, L.P., 449 F.3d 542547-48(3d Cir. 2006)).In suchaninstancejurisdictionis confirmedand
the court shouldhen consider‘whetherthe defendanprevailsunder principles of preclusion.”
ExxonMobil, 544U.S.at 292.

HSBC and Wells Fargoarguethe Amodols’claims are an effort to challengethe State
Court’sdecisionin the Foreclosuréction. (ECFNo. 27-1at11.) The Amodols contendRooker
Feldmandoesnot bartheir claims,becauseahefinal judgmentin the Foreclosuréction “wasin
noway dispositive ofainyof theclaimspresentedh thiscase.”(Pls.’Br. in Opp.to Mot. to Dismiss
(ECFNo. 32)at4.) The Amodolsarguetheir claimsin this casestemfrom Defendantsbreachof
the Agreementnotfrom the Foreclosure Actionld.)

The Court findsall four RookerFeldmanfactorsare satisfiedand Plaintiff's claimsare
barred .See Gageb21F. App’x at 50-51.Thefirst requirementthatplaintiff lostin statecourt,
is satisfied becausehe StateCourtenterediinal judgmentin HSBC andWells Fargo’sfavorin
the Foreclosure ActiolECFNo. 1 § 42.)The secondrequirements alsomet,asthe Amodols
complainof an injury causedby the StateCourt judgmentpamelythe fact the Agreementwas
terminatedand Defendantsvere permittedto forecloseon the Property.In fact, the Complaint
seeks “an Order requiring reinstatementof the [Agreement] and expected final [loan]
modification,” as well as “a preliminary injunction staying the state court foreclosure
proceedings.{ld. atRequestor Relief.) Furthermorethe Amodolsalreadyraisedtheirarguments
concerningthe Agreementin the Foreclosuréction. Specifically, theyfiled objections in the

ForeclosuréAction in which theyallegedthey“made 8 paymentsowards[the Agreement]and



was|[sic] subsequentlgenieda permanenmmodification.” (BenderCertif. Ex. O (ECF No. 27-
17).) Thethird requirementthatthestatecourtjudgmentwasrendeedbeforethefederalsuitwas
filed, is met,becausehe StateCourtenteredinal judgmentin the Foreclosuréction onJanuary
8, 2016 severaimonthsbeforethe Amodoldiled thiscase(ECFNo. 1 § 42.)Finally, the Amodols
essentiallyinvite this Courtto overturnthe StateCourt’sdecisionin the Foreclosure ActionSee
Gagev. WellsFargo BankN.A.AS No. Civ. A. 11-862FLW, 2011WL 4073877at*5 (D.N.J.
Sept.9, 2011)aff'd sub nom.Gagev. WellsFargo BankNA, 450F. App’'x 121 (3d Cir. 2011),
andaff’'d sub nom.Gage 521F. App'x at49 (findingRooker-Feldmabarredclaimsthatfollowed
a foreclosurevhere“the Complaintclaim[ed]thatWells Fargo. . . does not havany ‘rights’ to
forecloseon [p]aintiff’'s property?) Indeed,the Amodds askthe Courtto compelHSBC and
Wells Fargoto resumetheloan modificationAgreement(ECF No. 1. at Requestor Relief.) The
Court findsit significantthatthe Amodols’ oppositioto this Motion makesnomentionof thefact
the StateCourt consideedandrejectedtheir argumenrd concerningDefendantsallegedfailure to
honor theAgreemenandpermanentlynodify theirloan

TheCourt findsRookerFeldmanbarsPlaintiff's claims,andthe Courtackssubjectmatter
jurisdiction over the Amodolstlaims HSBC andWells Fargo’sMotion to Dismisspursuanto
Rule 12(b)(1)s GRANTED.

B. Wells Fargo’s Motion to DismissPursuant to Rule 12(b)(6)

As the Court does not hagebjectmatterjurisdictionover the Amodol’slaims,it cannot
reachthemeritsof theirclaims.Larsenv. Senate of th€ommw, 152 F.3d 240, 248d Cir. 1998)
(“A court that is without properjurisdiction cannotproceedat all, and must merely note the

jurisdictionaldefectanddismissthe suit.”)
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V. CONCLUSION
For the reasonsetforth above HSBC andWells Fargo’sMotion to DismissPursuanto
Rule 12(b)(1)s GRANTED andtheclaimsagainsthemareDISMISSED WITH PREJUDICE.

An appropriateéOrderwill follow.

Date: January 10, 2018 /s Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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