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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

THOMAS A. D’AMBOLA, : CIVIL ACTION NO. 16-2735 (MLC)
| MEMORANDUM OPINION
Plaintiff,
V.
LAKEWOOD BOARD OF

EDUCATION, etal.

Defendants.

COOPER, District Judge

Plaintiff Thomas D’Amboldrought this suit alleging éieral and state causes of
action arising from his employment as Bussm@dministrator for the Lakewood Board of
Education, the non-renewal of his contractfat position, and hidtimate termination.
(Dkt. 1.} Plaintiff alleges claimagainst the Lakewood Board Bélucation, Michael Azzara,
and David Shafter.

Defendants Azzara and &ter filed a motion to dismiss. (Dkt. 11.) Defendant Board
of Education filed a partial motion to dismigfkt. 13.) Plaintiff filed a brief opposing both
motions. (Dkt. 16.) DefendaBoard of Education (dkt. J@nd defendants Azzara and

Shatfter (dkt. 20)ilied reply briefs.
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We have considered all these filingad will resolve the matter without oral
argument._See Civ.R. 78.1(b).

For the following reasons, weill deny both tle partial motion to dismiss and the
motion to dismiss.

BACKGROUND

Plaintiff, Thomas A. D’Ambta, a New Jersey residepteviously worked for
Defendant Lakewood Board of EducatioBdard,” “School Boat,” or “Board of
Education”). (Dkt. 1 at 2.) Defendant Boar@ipublic entity under Ne Jersey law. (1d.)
Defendant Michael Azzara servasithe State Monitor for ti&oard of Education._(ld.)
Defendant David Shafter servasl a fiscal consultant andvégkr to Defendant Azzara, and
currently serves as the a@ State Monitor for the Bod of Education. (I1d.)

Plaintiff makes the following allegationsdrepresentations in his Complaint, which

we accept as true for the purposes of resglthese motions to disreisSee Ashcroft v.

Igbal, 556 U.S. 662, 678 (2009).

Plaintiff has worked as a school busis@dministrator for gpoximately twenty
years. (Dkt. 1 at5.) Deafdant Board of Education hadlaintiff as the Board of
Education’s School Business AdministraBward Secretary ondazember 21, 2012, for a
term through June 30, 2013. .(&t 4.) Subsequently, PI#ffy upon the reommendation of
the Board Superintendent, Laura Winterss veappointed twice me. (Id.) Each term
involved a one-year contradiid.) For the 2013-14chool year the contract covered the

period between July 2013 and June 30, 2014, and fa& #914—-15 school yeahe contract



covered the period betwedaly 1, 2014 and Jurd®, 2015. (Id. at 5.Plaintiff did not have
employee disciplinary problems whilerking for the Board. _(Id.)

Plaintiff's job responsibilities icluded serving as Secretanthe Board of Education.
(Id. at 6.) As Board SecretaRiaintiff had to attend all Bodmmeetings to t& minutes and
record roll call and votes. (Id. &f) Prior to each Board nteey, Plaintiff would assist the
Superintendent’s Office in preparing the ager(tfh. at 7.) In thicapacity, Plaintiff also
attended Finance, Transpdida, and Buildings and Grour@ommittee Meetings, as well as
the annual PubliBudget Hearing. _(Id.)

Plaintiff objected to practices by the Dediant Board regarding fiscal management
that he believed violatecarious New Jersey laws. (Id.7a) Because of thdeficit in the
Board’s 2013-14 school-year bidgthe Commissioner of the New Jersey Department of
Education on April 25, 2014aointed Defendant Azzara tage as the State Monitor in
charge of overseeingdhLakewood School Distt. (Id. at 11.)

At the time of Plaintiff's employment, Defendant SchBohrd provided a service
known as courtesy Bing. (Id. at 9.) New Jersey schddtricts are not required to provide
transportation, such as schootbs, to elementary school children who live within two miles
of their school or to high schbstudents who livavithin two and ondralf miles from their
school. (Id.) Courtesy busing is the practitproviding a transportation service to these
children when the $ool district is otherwise not obligatenl (Id.) The sevice is provided
to private school studén (Id.) Because courtesy busiagot required, it receives less

budgetary priority than other ethtion items and programs. (Id.)



Plaintiff met with Superintendent Wintera multiple occasiongs 2013 and 2014 to
plan the 2014-15 budget. (Id8a} Both agreethat the courteslgusing program, if
continued, would lead ta deficit in the budget(ld.) State law placescap on budgets, and
Plaintiff believed that includg the courtesy busing wouldlawfully cause the Board of
Education to propose a budget thatemded that cafld. at 10.)

In March 2014, Plaintifand SuperintendelYinters proposed rermang the courtesy
busing from the budget, andosnitting a question on the negetneral election ballot for the
Lakewood voters to either agwe or reject continuing the axesy busing service. (Id. at
10.) Plaintiff believed this would have allosvihe Defendant Board to present a balanced
budget, as required by law, and then petingitvoters of Lakewootb determine whether
they wanted to finance the courtesy busilagan increase in municipal taxes. (Id.)

For the 2014-15 school-ydaudget, Defendant Azzara de@d that he “found” five
million dollars to use in theualget, and the budget would thaesable to inlude courtesy
busing. (Id. at 11.) Pl4iff alleges that this was umdul and was done by Defendant
Azzara to “provide a ‘gift’ ta powerful political group in the fim of courtesyusing for the
non-public students in kawood.” (Id. at 12.)

The following year, Plaitiff expressed concetn Defendant Azzara and
Superintendent Wintsito his certifying othe 2015-16 schoglear budget, which was also
projected to include a deficit. (Id. at 1Buperintendent Winters shared Plaintiff's budget
concerns with the Defeadt Board of Education._(Id.) Bsdant Azzara tol€laintiff that
pending revenues would stabilire budget and insicted Plaintiff to certify the budget.

(Id.) Plaintiff objected to tis, believing it would be a “fraudn the system and on the



taxpayers.” (Id.) Defadant Azzara suggested removingleok purchasesom the budget
so that courtesy busing could be includéd. at 14.) Plaintiff objected, but Defendant
Azzara told Plaintiff tat “If | don’t do it, they will replace me with smeone who will do it.”
(1d.)

During the finalization of the 2015-16 school-year budgetendant Azzara did not
meet to discuss details of the budget with Plaintiff even though Plaimidsas the business
administrator. (Id. at 13)\ccording to Plaintf, Defendants Azzarand Shafter excluded
him from dialogue on the budget and finanddg. at 14.) The prelimary budget was more
than eight million dollars aar the budget cap. (Id.)

Within two months of olgcting to Defendant Azzargdsoposal to nmove textbook
purchases from the scHdmdget, Plaintiff's employmentas terminated and he was not
reappointed as Business Admsinator despite having the recommendation of Superintendent
Winters. (Id. at 15, 18-19Plaintiff's last day was Jurz0, 2015. (Id. at 19.)

Plaintiff alleges that Defendants retedhagainst him becauke objected to the
courtesy busing program, which he found taibethical, unlawful, and man the interest of
the Lakewood public school steats, and that ultimately Ptdiff was terminated and his
contract was not reviewed, notiastanding Superintendent Wirigerecommendation._(Id. at
17.)

Plaintiff filed this federal suit alleginghat Defendants SchbBoard, Azzara, and

Shaftef violated the New Jersey Conscienti@imployee Act (“CEPA”) by terminating

2 Plaintiff sued Defedants Azzara and Shaftertheir official and personalapacities. (Dkt. 1 at 3—
4)



Plaintiff for voicing objectiorto the courtesy birgg policy (Count On); and Defendants
School Board, Azzara, and Steafdeprived Plaintiff of Isi First Amendment rights, in
violation of 42 U.S.C. 8983, by retaliating against Plaintiff (Count TwolDkt. 1 at 19—
22.)
DISCUSSION

Defendant Board of Educatioitefl a partial motion to dismigs(Dkt. 13.)
Defendants Azzara arghafter moved to dismiss both Co@rie and Count Two. (Dkt. 11.)
We address both motions inglopinion. For tk following reasonsye will deny both
motions.
l. CEPA

A. Parties’ Arguments

Defendants Azzara and &ter argue that they took mation, and therefore, they
cannot be held liable for the actions of thédbdant School BoardDkt. 11-3 at 10-11.)
Specifically, Defendants contend that they caimedheld liable under CEPA for decisions
made by Defendant Schd®bard that they did not particigain nor approve._(Id. at 11.)

Defendant Shafter also argues that Plaihaf failed to specifically make any allegation

3 Plaintiff also alleged breach gbod faith and fair dealin(Count Three), tortiotisterference with a
contractual relationshignd prospective economic advantage regjddefendants Azzara and Shafter
(Count Four), and termitian in violation ofpublic policy(Count Five). (Dktl at 23-25.) After
Defendants Azzara and Steaf(dkt. 11-3 at 11-16) and Defent&cshool Board (kt. 13-1 at 1)
moved to dismiss these three couRtajntiff agreed to withdraw th@unts without pjudice. (Dkt.
16 at4.)

4 Defendant School Boardsal referred to its motion as a nastifor summary judgment to the extent
it sought to terminate CowsThree and Five. (DKL3.) As discussed, Pdiff has dropped those
claims, and we only addreBgfendant School Board'’s fpial motion to dismiss.



against him that meets the pleagstandards of Igbal. (ldt 9.) Defendnt School Board
did not move to dismiss¢hCEPA claim against it.

Plaintiff argues that he baufficiently stated a claiagainst both Diendant Azzara
and Defendant Shafter. Plaintiff refutes Defendaagsértion that he méyeaised failure to
act claims. (Dkt. 16 at 23hHle notes that both Defendants gaged in actual participation of
the retaliatory treatment of and wrongful teratian of [him].” (Id.) In support, Plaintiff
cites specific factual allegations made in the Aampthat he claims arsufficient to survive
a motion to dismiss for ilare to state a claim._(ld. at225.) He also paots to specific
allegations he made against Defant Shafter(ld. at 21— 229

B. Analysis

We conclude that Plaifftihas sufficiently pleaded@aim under the New Jersey
Conscientious Employderotection Act against boibefendant Azzara and Defendant
Shafter. Therefore, the matido dismiss (dkt. 11) is deed as to Count One.

The New Jersey Consciemis Employee Protection AdN,J.S.A. 34:19-1 et seq.,
provides employees who actthre public interedby “blowing the wistle” on employers
engaged in illegal or harmfattivity with broad protectionsom employer retaliation.

Spence-Parker v. Del. Riv&rBay Auth., 656 F. Supp. 24B8, 503 (D.N.J. 2009); Feldman

5> We note that in Plaintiff's briehe has appended two email$wmen Defendant Azzara to another
individual to further his argumetitat we should denyéhmotion to dismiss(Dkt. 16 at 24—25; dkt.
16-1 at 4-6.) Plairffiasserts that hedlinot obtain these emails untiink 2016, after he had filed the
Complaint. (Id. at 1-2.Plaintiff, however, did ndile an Amended Complained. R. Civ. P. 15(a),
to include these allegations. Because they watrencluded in the Contgant or in an Amended
Complaint, and the pending moticseek dismissal rather thammmary judgment, we have not
considered these emaitsevaluating the motions to dismisSee Bruni v. Cityf Pittsburgh, 824
F.3d 353, 360 (3d Cir. 2016). We came that Plaintiff ha stated a plausibleadin of relief without
these emails.




v. Hunterdon Radiolgical Associates, 901 2d 322, 329 (N.J. 2006 he social goal of the

whistle-blowing statute is to eaurage employees to come foid report employer conduct

and discourage employers from engaging in socduct._Zappasodi v. State, Dept. of

Corrections, Riverfront Stateifon, 761 A.2d 96, TD(N.J. Super. Ct. pp. Div. 2000). We

construe CEPA liberally. Boyle v. Quest Bistics, Inc., 441 F.Upp. 2d 665670 (D.N.J.

2006).

To establish a claim under €B, a plaintiff must demonsite “(1) his reasonable
belief that his employer’s conduct violated a,laule, or regulationi2) a whigle-blowing
activity; (3) an adverse emplment action; and (4) a causahnection between her whistle-

blowing activity and the adverse employment actidcigueroa v. Cityof Camden, 580 F.

Supp. 2d 390, 407 (D.N.2008). The first two elementslate to the employee and the
second two focus on the employer’s conduct.

Defendants Azzara and &ter do not identifyvhich element or elements of a CEPA
claim that Plaintiff has failbto properly pleadWithout any legal support, Defendants
Azzara and Shafter merely argue that “a nigéat cannot be liable under CEPA for a
decision he or she neither participated in nprayed.” (Dkt. 11-3 at6.) Nonetheless, we
conclude that Plaintiff has sufficiently statedlaim under CEPA upomhich relief can be
granted and has alleged specific condlydDefendants Azzara and Shafter.

An employee is protected IGEPA if the employee “[dects to, or refuses to
participate in any activity, polcor practice” provided the enmlee reasonablyelieves that

the objected-to practice or policy



(1) is in violation of a la, or a rule or regulation
promulgated prsuant to law, includig any violain involving
deception of, or misrepresentatito, any shareholder, investor,
client, patient, customer, empks;, former emplyee, retiree or
pensioner of the employer anyagovernmental engif or, if the
employee is a licensed or certified health care professional,
constitutes improper quality patient care;

(2) is fraudulent or crimi, including any activity,
policy or practice of deceptioor misrepresentation which the
employee reasonably believes may defraud any shareholder,
investor, client, patient, cust@m employee, former employee,
retiree or pensioner of the empdmyor any governmental entity;
or

(3) is incompatible with alear mandate of public policy
concerning the publicdalth, safety or welfare or protection of
the environment.

[N.J.S.A. 34:19-3(c).]

We are satisfied that Plaintiff has met hurden unddyoth employee-related CEPA
elements. First, we conclude that he hé#fscgntly pleaded hisegasonable belief that the
Board of Education’s continued funding oicesy busing while fang a budget deficit
violated state education lawsd regulations and was incortibke with thepolicies behind
the public education systemifew Jersey. Plaintiff allegesathe believed that various New
Jersey education laws and regolag were being violated, ahe informed Defendants of his
concerns. (Dkt. 1 at 7-8, 9, 1, 19.) SpecificallyPlaintiff claims that he explained to
Defendants that courtesy bugicould not be itluded in the schoddudget because the
budget would exceed a 2% cap immbbg law. (Id. at 10.) Send, we find that Plaintiff has
sufficiently pleaded that he gaged in protected whistle-lng activities by refusing to

certify a school budget as a Business Adminigttatt he believed wodlleave the budget in



violation of education law. Rintiff claims that he express$éis objections to Defendant
Azzara and Superintdent Winters about certifying a budget that projected a deficit. (Id. at
13.) Plaintiff alleges that Bendant Azzara ordered himdertify the budget and include a
caveat that revenues were pegdbut Plaintiff did not beeve such revaue would be
obtained. (Id.) Plaiiff states that he believed thislie fraudulent conduct and “repeatedly
made his objections to tHimud known to the Defelants, especiallpefendant Azzara.”

(Id.) Plaintiff also alleges thake objected to Defemtit Azzara’s propos#b cut the purchase
of textbooks from the budget indar to pay for courty busing, which Plaintiff claims was
“wrong, not ethical, not legal and completelytary to the public dwies of this State
concerning educatm” (Id. at 14.)

Next, to demonstrate a prirfacie CEPA claim, a plaintiff must demonstrate that the
employer took an adverse employment actiahthat this retaliatorgction was causally
connected to the whistle-blowiragtivity. We will address theswo elements together, as it
appears that herein rests Defendants’ mguaraent to dismiss Plaintiff's CEPA claims.
Defendants argue that they tamk action, and that the Boardted to not renew Plaintiff's
employment without input or picipation by Defadants. Thus, according to Defendants,
they cannot be held e for their inaction.

CEPA defines an adverse employmeretaliatory action as “the discharge,
suspension or demotion of an employee, loeicadverse employment action taken against an
employee in the terms and conalits of employment.” N.J.S.84:19-2(e). Contrary to
Defendants’ assertions (dkt. 20 at 10-11), thteit makes plain that discharge, suspension,

or demotion are not reqeil to prove a CEPA violatiorf[E]mployer actions that fall short

10



of [discharge, suspension, or demotion], magetheless be the equivalent of an adverse

action.” Nardello v. Twp. o¥/oorhees, 873 A.2d 577, 580 (NSlper. Ct. App. Div. 2005)

(quotation omitted). An adverse action un@&PA may include “many separate but
relatively minor instances of behavioratited against an enggke that may not be
actionable individually but th@ombine to make up a patt@fretaliatory conduct.”_Green

v. Jersey City Bd. of Educ., 828 A.2d 883, 891 (N.J. 2003).

We find that Plaintiff has suffiently pleaded facts thatwld form a retaliatory action
within the meaning of #hstatute. As stated, discharggspension, atemotion are not
required to demonstrate a retadiy action._See Naetflo, 873 A.2d at 580Plaintiff alleges
that Defendants Azzara and Skaexcluded him “fron any meaningful meetings or dialogue
concerning the budgand the School District’s financesyhich otherwise would have been
part of Plaintiff's responsibilities as Businessmdistrator. (Dkt. 1 at 13-14.) He claims
that he was given the “silent treatment” and (easentially isolated ...out of a meaningful
role with the Administrativéeeam.” (Id. at 16.) Althougthe 2015-16 school budget was
more than eight milliodlollars over the cap, Plaintiffates that Deferaht Azzara did not
take input from him on the bget. (Id. at 14.Plaintiff alleges that Defendant Shafter
removed Plaintiff entirely from the budg#tvelopment procesgld. at 16.)

Plaintiff alleges that the Bendants excluded him from niggs and discussions that
concerned the business administration of theédists a result of his raising concerns with
Defendants. (Id. at 15-169.) He claims thddefendants began to “undermine [his] contract
and render him irrelevant and invisible,” with theabof forcing him from his job. _(Id. at 16.)

Plaintiff alleges that he was in good stamgdas an employg®ior to making these

11



objections—that he had no disciplinarpiplems and no compids about his work
performance and that the schditrict discussed the possibiliy granting him tenure early.
(Id. at 5, 17, 18.) He states that his catttivas renewed twice, upon the recommendation of
Superintendent Wintergld. at 4.) Accordingo Plaintiff, his secondeappointment initially
failed before the Board of Edation but Defendatzzara overrode the Board's decision and
renewed his contract, (Id. at 17.)

Plaintiff alleges that Defendant Azzara grew hostile towards hentst objected to
what he believed were unlawfudgetary practices. (Id. B8.) He claims that his
termination occurred within two months of higsnag objections to Ciendant Azzara’s plan
to cut textbook purchases fronethudget to fund cotasy busing. _(ldat 15.) Plaintiff
alleges that he was terminattt not reappointed to his paaitifor a third time, despite the
recommendation of Superintendent Winters, as # @dus objections. _(Idat 9, 12, 15, 17.)
He claims that Defendant Azzadid not let him complete hisrm of employment, and that
Defendant Azzara instructed Supgendent Winters to informlaintiff to use his remaining
sick leave and “not return the office except to collectdbelongings.”(ld. at 18-19.)

At the pleading stage, we conclude tRkintiff has stated a plausible claim that
Defendant Azzara aridefendant Shafter took retaliatory aasoagainst Plairffj in violation
of CEPA, for his objections to the continued akeourtesy busing, which he believed caused
the budget to violate state laBee Igbal, 556 U.S. at 678. Asesult we reject Defendants

Azzara’s and Shafter’'s motion to dismiaintiff's CEPA claims against them.

12



. 42 U.S.C. 81983

A. Parties’ Arguments

Defendants Azzara and &ter argue that Plaintiff's First Amendment claim must be
dismissed because he was speagimrguant to his official dutiess an employee, and not as a
citizen. (Dkt. 11-3 at 8.) Defelants compare Plaintiffgtuation to the thaif the plaintiff in

Garecetti v. Ceballos, 547 U.S. 410 (2006), véhbsst Amendment claim was rejected by the

Supreme Court because the spescbsue was part of theaoution of his professional
duties. (Dkt. 11-3 at 10-11.) faedants rely on post-Garcettises in the Third Circuit and
in this district, which they contend demongrtitis principle. (Idat 10-11.) Defendant
School Board joins in these arguments. (DkilE3 1, 6.) Defendd School Board further
relies on responsibilities listed agtpat Plaintiff's job descripon to illustrate that he was
speaking as part of his affal duties. (Id. at 8-9.)

Defendant Shafter also argues thatrRilhihas failed to specifically make any
allegation against him and thus cannot satisfy the Igbal standard. (Dkt. 11-3 at 14.)
Defendants Azzara ar®hafter argue that thégok no action, and th#ttey cannot be held
liable under 42 U.S.C. § 1983 fihe actions of the Defendé®thool Board thahey neither
participated in nor appved. (Id. at 15-16.)

Plaintiff argues that it would be prematuralisemiss his Complairat this point in the
proceedings, and that he has met the pleadopgrements. (Dkt. 1&t 9-10.) Relying on

Jackler v. Byrne, 658 F.3&P5 (2d Cir. 2011), Plaintiff args that the First Amendment

protects a refusal to obey an order to makersgnts that an individubelieves are false, and

such speech is not partaf employee’s official duties. (DKt6 at 14.) He also argues that

13



Defendants had stripped away many of his offidigles, and thus he was closer to a citizen
at that point, rather thaan employee._(Id. at 13.)

In reply, Defendant Bard of Education contends thiaére is no legal support for
Plaintiff's position that remowig duties from an eptoyee renders that gioyee a citizen for
First Amendment purpose¢Dkt. 19 at 2—4.)

B. Analysis

We conclude that Plaiffitihas sufficiently ptaded a claim undé2 U.S.C. § 1983
that Defendants School Board, Azzara, amaft8hdeprived him of his First Amendment
rights. Therefore, the motions to dismiss $d&tl, 13) are deniex$ to Count Two.

A plaintiff may have a caus# action under Section 1983 certain violations of
constitutional rights. Section 1988vides irrelevant part:

Every person who, under colamf any statute, ordinance,
regulation, custom, or usage, afly State or Territory or the
District of Columbia, subjectsyr causes to be subjected, any
citizen of the United States or other person within the jurisdiction
thereof to the deprivation of amghts, privileges, or immunities

secured by the Constitati and laws, shall H&ble to the party
injured . . ..

[42 U.S.C. § 1983

To state a claim for relief under Section 198BJaintiff must allege: (1) the violation
of a right protected by the Constitution or lavishe United States; dr{2) that the alleged
deprivation was committed or caakby a person anty under color of state law. See Harvey

v. Plains Twp. Police Dep't, 635 F.3d 606, §88 Cir. 2011); see ald¥est v. Atkins, 487

U.S. 42, 48 (1988).

14



“To establish a First Amendment retaliatioaii, a public employee must show that
(1) his speech is protected the First Amendment and (2etspeech was a substantial or
motivating factor in the alleged retaliatory actiaich, if both are mved, shiftshe burden
to the employer to prove th@) the same action would haveen taken even if the speech

had not occurred.” Dougity v. Sch. Dist. of Philadelpni 772 F.3d 97986 (3d Cir. 2014).

The Supreme Court has indicated thatiblip employee’s speech is a balance of
interests between the governmas employer and the empésyas a citizen. “The First
Amendment limits the ability of public employer to leveragedfemployment relationship to
restrict, incidentally or intgionally, the liberties empl@ges enjoy in their capacities as
private citizens. So long as employeessgesaking as citizens aliouatters of public
concern, they must face only those speech restrictionarthaecessary for their employers

to operate efficiently and efttively.” Garcetti v. Cebalk, 547 U.S. 41,3119 (2006).

Beyond implicating the individual speaker'sfEiAmendment rightshe Supreme Court has
also “acknowledged the portance of promoting the public’s intergsteceiving the well-
informed views of governmeemployees engaging awic discussion.”ld. at 419. The
Court’s decisions thus seek “both to promoteitidividual and societal interests that are
served when employespeak as citizens on matters oblziconcern and to respect the
needs of government employers attempting tiopa their important pukx functions.” Id.
at 420.

Garcetti outlined three famts to determine whethepablic employee’s speech is
protected by the First Amendmit: (1) whether the employegeoke as a citizen; (2) whether

the speech involvea matter of public concern; ang (8hether “the relevant government

15



entity had an adequate just#tion for treatinghe employee differdly from any other

member of the general publicSee id. at 418; Flora v. CourdfyLuzerne, 776 F.3d 169, 175

(3d Cir. 2015). After Garcetti, the Supremeau@dooked again dhe issue of public

employee speech in LaneRranks, 134 S. Ct. 2369 (2014). Lane, the Court held that the

plaintiff's speech was as a e#in, and not as an employeecéuse it was “outside the scope
of his ordinary job duties.'Lane, 134 S. Ct. at 2378-%9.

The core issue in this matis whether Plaintiff's speecahkas protected by the First
Amendment. Specifically, the parties’ digpaenters on whether Riéiff was speaking in
the scope of his ordinajgb responsibilities as @amployee of the Boamf Education or as a
citizen.

Whether speech is made as part of a ptéjpb responsibilities or as a citizen is a
mixed question of law and fact. Flora, 778drat 175. “Specifically, the scope and content
of a plaintiff's job responsibilities is a gstion of fact, but #ultimate constitutional
significance of those factsasquestion of law.”_1d.

In Garcetti, the parties agre that the plaintiff spokeursuant to his employment

duties. _Garcetti, 547 U.S.424. The Court, however, lefpen a constitutional framework

for situations where the extenfta public employee’s officialuties was imispute by the

parties, as it is here.

6 Lane introduced the word “ordinary” as a maglifio job respasibilities and diues. The Third
Circuit has speculatedijthout deciding, whther the inclusionof this modifier broadened the scope
of First Amendment protection for employees byra&ing the class of unprotected speech. See
Flora, 776 F.3d at 179 n.1Dpugherty, 772 F.3d 880. The parties here dot raise any arguments
with respect to whether Lane moddior merely applied Garcetti. Wified that Plaintiff has stated a
claim under either standardcawe have no need to reselthat unanswered question.

16



We thus have no occasion farticulate a comprehensive
framework for definingthe scope of an goyee’s duties in
cases where there is room feerious debate. We reject,
however, the suggestion that @oyers can restrict employees’
rights by creating excessively bbb descriptions. The proper
inquiry is a practical one. Foahjob descriptions often bear
little resemblance to the duties employee actually is expected
to perform, and the listing ci given task in an employee’s
written job description is neither necessary nor sufficient to
demonstrate that conducting thekias within the scope of the
employee’s professional dutitess First Amendment purposes.

[Id. at 424-25 (internaitations omitted).]

The Third Circuit also ha$orgone any attempt to creah comprehensive framework
for determining whether speech is made pursuaant employee’s official job duties.” Flora,
776 F.3d at 177. Insteatie Third Circuit attempt® “give[] contoursto Garcetti's practical
inquiry.” Id. (quoting_ Douglerty, 772 F.3ct 988.)

“[T]he responsibility of aistrict court in evaluating whether a public employee’s
speech was made as a private citizen iskovagther the speechissue was ‘outside the
scope of his ordinary job respibilities.” Id. at 179 (quotind.ane, 134 S. Ct. at 2378).
“[T]he ‘controlling factor’ is whether the statements were ‘regalirsuant to [the speaking
employee’s] duties,’ that is, whelr such utterances were amde things that the employee
‘was employed to do.”ld. at 177 (quotingarcetti, 547 U.S. &21). But “whether an
employee’s speech ‘concern[s] the subject mattfhis] employment’ is ‘nondispositive’

under_Garcetti.” Dougherty, 772 F.3d at 989 (quoting Garcé#il.bS. at 421). The

protected speech doed meed to be made public, it can be madeithin the workplace.

Garcetti, 547 U.S. at 420-21.

17



Certainly, Plaintiff's speech was relatedchis job as Business Administrator. But
speech related to an employee’s job duties rilapes protected._Seediia, 776 F.3d at 176—
79 (rejecting district court’s appadon of a “related to” standard).

Plaintiff alleges that he was directedatsely certify a budgehat he believed was
illegal. (Dkt. 1 at 13, 18.) Heaims that he “did not waith be a part of the fraudulent
misrepresentations of the finances in the Distrigt. at 18.) An erployee’s refusal to make
dishonest or fraudulent statemelmnés been held to be withime scope of First Amendment

protection._See Jackler v. Ber658 F.3d 225, 24@d Cir. 2011) (findinghe plaintiff “had

a strong First Amendment inter@stefusing to make a repdhtat was dishonest”). Further,
having a responsibility to pasipate in a budgediscussion by @mmending financial

policies and priorities is distinct from objectitigat the budget itself iegal. See, e.g.,

Bradley v. W. Chester Univ. ¢ithe Pa. State Sysf Higher Educ., No15-2681, 2017 U.S.

Dist. LEXIS 30785, at *19E.D. Pa. Mar. 3, 2017jinding that the plaitiff was speaking as
a citizen, and not in heole as a Budget Director forgluniversity, because “[tlhere is a
difference between recommendiiganges to improve or samline an existing policy and
upending the policy with accusatiahgt it is in itself fraudulent”).

Plaintiff also alleges, which we mustcept as true, that had no meaningful
participation in the formulatioof the 2015-16 budge{Dkt. 1 at 13-16.) He argues that he
was no longer responsible for peipating in budget formulation #tis time, and as a result,
any discussion of the bueigcould not be whof his ordinary resportsiities. He claims that
he was “essentially excluded from his job and his positighile he held the title of Business

Administrator, he was actualphased out from éposition, rendered irrelevant, and was

18



ignored.” (Id. at 16.)Plaintiff alleges that Defendaniz2ara “never discussed any details or
particulars of the budget” withim. (Id. at 13.) Acording to Plaintiffhis job responsibilities
were changed and he was “given the sileaitiment” and excluded from meetings regarding
the budget and from providirigput into budgetormulation. (Idat 14-16.) Defendants
dispute that Plaintiff's scope of responidies was narrowed, andgure that he was still

acting in accordance wittis official duties. (Dkt. 20 at 5-8.)

The scope of Plaintiff's offial responsibilities, and whedr he was still allowed and
expected to perform those dutiessglearly contested betwetre parties. We note that
because of the factual naturettod scope of and content gblaintiff's job duties, the Third
Circuit has been cautious of district coutismissing complaints at the pleading stage based

on this factor._See, e,drlora, 776 F.3d at 175-T¢[T]he question whether [a

memorandum] was written as part of [the pl#isfiofficial duties was a disputed issue of

”m

material fact that cannot be decided on éiondo dismiss pursuai Rulel12(b)(6).

(quoting_Andrew v. Clark, 56F.3d 261, 267 (4th Cir. 2009)MHill v. Borough of Kutztown,

455 F.3d 225, 242—-43d Cir. 2006) (partially reinstatirgaintiff's First Amendment claim
because the complaitshould not have been dismissedhé stage of thproceeding”). In
this way, this matter—at thaotion to dismiss stage—isstinguishable from cases cited by

Defendants, such as MyersGounty of Somerset, 515 Supp. 2d 492 (IN.J. 2007) and

Battle v. Bd. of Regents, 4683d 755 (11th Cir2006), which involed proofs under a

summary judgment standard.
Assuming the alleged factstime Complaint are true, andrstruing them in the light

most favorable to Plaintiff, wind that the Complaint pleadsfcient factual allegations that
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can plausibly establish thateitiff's statements objectirtg the Board of Education’s
budgetary practices were made as a citiaed not pursuant to his ordinary job
responsibilities. See Igbal, 556 Uab678; Flora, 776.3d at 179. Werlid that Plaintiff has
stated a plausible claim thais speech was tside the scope of his official job
responsibilities, in part, becauss official duties were restrietl. Yet as the Third Circuit
reminds us, “That such a dispute existsiatdtage does not mean that one will, after
discovery, remain for trial, @we do not imply that summajudgment will necessarily be
inappropriate.”_See Flar 776 F.3d at 175 n.9.

To the extent that Dendants Azzara and Shafter asgue that they took no action
against Plaintiff andius cannot be held liable under 8sci983 (dkt. 143 at 14-16), we
find that Plaintiff has sufficiently made ajjations that, accepted tase, may demonstrate
that Defendants affirmatively engagedtonduct that retaliated against hinRlaintiff alleges
that Defendants Azzara and Skagxcluded him “fron any meaningful meetings or dialogue
concerning the budgand the School District’s financesyhich would have been part of
Plaintiff's responsibilities as Biness Administrator. (Dkt. 1 48-16, 19.) Helaims that
he was “essentially isolated..out of a meaningful role i the Administrative team” and
given the “silent treatment.”_(ld. at 16.)afpikiff alleges that Defedant Azzara and Shafter

precluded him from @viding input intathe budget formulation proces(ld. at 16.) Taking

" Many of these allegatisrof retaliation for exeising a First Amendmentgfit overlap with those
that we previously discussed, supB with respect to Defendants’ alleged retaliatory actions in the
context of CEPA.
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these allegations as true, we find that Paingéis sufficiently allegedffirmative actions by
Defendants Azzara and Shafter.

Because Plaintiff has met his burden afisg a claim upon wbh relief may be
granted, we deny Defendartgzara’s and Shafter's and eadant Board of Education’s
motions to dismiss Plaintiff Section 1983 claim allegiredeprivation of his First
Amendment rights.

CONCLUSION

For the reasons stated abowe,deny Defendant Board Bflucation’s partial motion

to dismiss and deny DefendaAizzara’s and Shafter's motion dismiss. We will enter an

appropriate order.

s/ Mary L. Cooper
MARY L. COOPER
Uhited States Digtrict Judge

Dated: March 31, 2017
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