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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

EVAN HUZINEC,

Plaintiff,
Civ. Action No.: 16-2764.W)(DEA)
V.
OPINION
SIX FLAGSGREAT ADVENTURE,
LLC,and SIX FLAGS
ENTERTAINMENT CORPORATION,

Defendants.

WOL FSON, United States District Judge:

In this case, plaintiff Evan Huzinec (“Plaintiffjlleges that he wagruckon the headby
a cellphonevhile riding a roller coaster at Six Fla@seat Adventur¢‘Six Flags”), an amusement
park,located irNew Jersey, ana@s a resultie sistained serious and permaniefiries. Presently
before the Court i partial motion to dismiss, pursuant teederal Rule of Civil Procedure
12(b)(6) filed by defendard Six Flags Great Adventure, LLC and Six Flags Entertainment
Corporations ¢ollectively, “Defendants). Specifically, Defendants seek to dismissly
Plaintiff's claims for breachof implied and express warranty am@udulent concealment
Defendants alsmove to strike Plaintiff sequest for punitive damages. For the reasons set forth
below, Defendants’ motion ISRANTED.

l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY'*

11 note that Plaintiff does natumber the paragrapis his Complaintsequentially. Rather, at
the beginning of each count, Plaintiff restarts his numbering, therebytirgpeertain paragraph
numbers multiple times within his Complaint. For the sake of clarity, | will cite eaey@ph in
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Plaintiff visitedSix Flags located in Jackson, New JerseyJuly 5, 2014. Pl.’s Compl. at
pg. 2 2. According to Plaintiffhewent toSix Flags asa patron and busiss irvitee upon the
premises....”1d. at pg. 3, 1 4.Plaintiff alleges thatwhen he was riding rolleicoaster calledtl
Toro, he “was struck in the head, face and right eye by a flying cellphone dropped tgr anot
patron on the ridé Seeid. As a result, Plaintiff alleges that he sustaisedous injuries, including
loss of vision inhis right eye and other permananjuries Id. at pg. 4, 1 6.Plaintiff further
alleges that he has suffersdbstantialpain and suffering, and saequirel significant medical
treatment Id. Prior to the filing of the ComplaintPlaintiff claims that he sought certain
informationfrom Defendantselating to the alleged accidesych asinter alia, written reports,
video footage and the actual cellphdhat allegedly struck Plaintiffld. at pg. 5, § 2 — pg. 6, 1 5.
Plaintiff alleges that because Defendants did not respond to his requests, Defdradant
fraudulently concealed relevanformationconcerning théncident? Id. at pg. 6 6.

On May 16, 2016Rlaintiff filed his Complaint, which asserts the following clai@sunt

One-negligence; Count Twe breach of implied and express warranty; Count Thrigaudulent

the Complaint by page number as well aspgaeagraph numbeiOn this motion, | will take those
factual allegations as true.

2 In his opposition brief, Plaintiff states that his counsel sent Defendants twe Ietfepril 2016

— prior to the filing of the Complaint requesting certain information relating to the alleged
incident. Pl.’s Br. in Opp. at pg. 5. Plaintiff sent a similar request to Defendants/i@(NM&—
after the filing of the Complaint because Defendants “refused to provide the informatigch.”

at pgs. 56. The Court cannot consider these allegations because they do not appear in the
Complaint. SeeFrederio v. Home Depot, 507 F.3d 188, 202 (3d Cir. 2007). Nor can the
Court consider the letters that Plaintiff attached as exhibhsstopposition brief, since they are
not exhibits to the ComplaintSeeMarks v. Struble, 347 F. Supp. 2d 136, 143 (D.I2Q0D4)
(stating that, on a motion to dismiss, courts “generally only considers ldgatains in the
complaint, exhibits attached to the complaint, and public records,” and that courtsaarsidér
matters extraneous to the pleadings).




concealment; Count Fourgross negligencgéand Count Five- negligene against Jane and/or
John Doe. OnJune 7, 201@)efendants filed a motioto dismissonly the clains for breach of
implied and express warranty, as well as the claim for fraudulent concealmeaddtion,
Defendants seek srike punitive damageasa form ofrelief.
. STANDARD OF REVIEW

Under Rule 12(b)(6), a complaint may be dismissed for “failure to stégnaupon which
relief can be granted.Fed. R. Civ. P. 12(b)(6) When reviewing a motion to dismiss on the
pleadings, courts “accept d#ctual allegations as true, construe the complaint in the light most
favorable to the plaintiff, and determine whether, under any reasonable reathegcomplaint,

the plaintiff may be entitled to relief.Phillips v. Cnty. of Allegheny, 515 F.3d 22233 (3d Cir.

2008) (internal quotation markesnitted). Under such a standard, the factual allegations set forth
in a complaint “must be enough to raise a right to relief above the speculative BeklXtlantic

Corp. v. Twombly, 550 U.S. 544, 555 (0. Indeed, “the tenet that a court must accept as true

all of the allegations contained in a complaint is inapplicable to legal concltisidslcroft v.

3 Although Count Four is not a model of clarity, Plaintiff appears to assert a claingrbss
negligence against Defendants. Specifically, Plaintiff alleges that Dsefend

. acted willfully, wantonly and intentionally in the ownership, operation,
possession, control, inspection, design, management and maintenance of their
premises and the “El Toro” roller coaster when adopting and implementing policies
and procedures for the use of its premises and amusement rides including the “El
Toro” roller coaster, by knowingly and intentionally adopting and implementing
defective policies, by failing properly to train and supervise its employees, by
failing to provide proper safe guards to plaintiff and by otherwise actinyiyil
wantonly and intentionally under the circstances.

Pl.’s Compl. at pg. 7, 1 8eeSmith v. Kroesen, 9 F. Supp. 3d 439, 444 (D.N.J. p@itling that
“[g]ross negligencgas a claimjrequires substantial proof beyond simple negligence; it requires
wanton or reckless disregbfor the safety ofthers.”). Indeed, while Plaintiff uses words such as
“‘intentionally” in his Complaint, in Plaintiff's opposition brief, he made cléwt Count Four
involves conduct by Six Flags that was allegedly wanton and recl8eg®l.’s Br. in Opp. at pg.

12. Thus, Plaintiff's allegations in that regard fotlme basis of a gross negligence clai®ee
Smith 9 F. Supp. at 444.




Igbal, 556 U.S. 662, 678 (2009).[A] complaint must do more than allege the plaintiff's
entitlenent to relief. A complaint has to ‘show’ such an entitlement with its factS8dwler v.

UPMC Shadyside578 F.3d 203, 211 (3d Cir. 2009).

However, Rule 12(b)(6) only requires a “short and plain statement of the tlawnng
that the pleader is entitled relief” in order to “give the defendant fair notice of what thelaim
is and the grounds upon which it rests.” Twombly, 550 U.S. at 555. The complaint mucs incl
“enough factual matter (taken as true) to suggest the required elefestdoes nbimpose a
probability requirement at the pleading stage, but instead simply calls for enctgytofeaise a
reasonable expectation that discovery will reveal evidence of the necessary .&leRigihips,

515 F.3d at 234 (internal quotation marks andticn omitted); Covington v. Int'l Ass’n of

Approved Basketball Officials, 710 F.3d 114, 118 (3d Cir. 2013) (“[A] claimant does not have to

set out in detail the facts upon which he bases his cldine. pleading standard is not akin to a
probabilityrequirement; to survive a motion to dismiss, a complaint merely has to state a plausible
claim for relief.”) (nternal quotation marks and citatiomitted).

In sum, under the current pleading regime, when a court considers a dismissal megon, thr
sequetial steps must be taken: first, “it must take note of the elements the plaintiff mustglea

state a claim.” Connelly v. Lane Const. Corp., 809 F.3d 780, 787 (3d Cir. 20h&rifal

guotations markand brackets omitted)Next, the court “should ideify allegations that, because
they are no more than conclusions, are not entitled to the assumption of tiditi{internal
guotationmarks omitted). Lastly, “when there are weflleaded factual allegations, teeurt
should assume their veracity and then determine whether they plausibly gieeansentitlement

to relief.” Id. (internalquotationmarksand brackets omitted).



[11.  DISCUSSION
a. Breach of Implied Warranty

In Count Two of the Complaint, Plaintiff alleges that Defendants “expressly/a
impliedly warranted that its property, premises and roller coaster \@k¥easd could be safely
used by plaintiff and other similarly situated, waabitualand could be safely used by plaintiff
and others similarly situated, were fit, suitable/andafe for the purpose for which the property
premises and rollercoaster were designed and/or intended, were fit, suithbftesafe for the use
in fact made by plaintiff and were properly owned, operated, possessed, controllectethspe
designed, managed and maintained.” Pl.’s Compl. at pgs{ 4. Plaintiff further alleges that
Defendants breached both express and implied warrdntiésat pg. 5, T 3.

As to the breach of implied warrantglaim, Defendants contend “there are no factual
allegations demonstrating how and why thecalbed implied warraties came into effectyhat
the plaintiff's reliance were what warnings were provided and/or why such warnings were

inadequate; and how said breach was the proximate cause of the paaikiffied injuries”

4 With respect to his breach of implied warranty claim, Plaintiff does not spebiéher he is
asserting a claim for breach of merchantability or breachna&sis for a particular purpase

®> Defendantsalso argue that Plaintiff's claim for breach of implied warranty should beististh
because the New Jersey Product Liability Act (“PLA”), N.J.S.A. 2A:88€t seq, expressly
subsumes all common law claims for breach of implied warranty.PLiAeprovides that'any
claim or action brought by a claimant for harm caused by a product, irrespecthe tbeory
underlying the claim, except actions for harm caused by breach of an expremstywars
subsumed by the statute. N.J.S.A. 2A:886)(3); seeWorrell v. Elliot & Frantz 799 F. Supp.
2d 343, 350 (D.N.J. 20113ee alscClements v. Sanof\ventis, U.S., Inc., 111 F. Supp. 3d 586,
596 (D.N.J. 2015). Since the passage of the Pbfedch of implied warranty [claims] are no
longer viable as separate causes of action for harm causeprbguat” Worrell, 799 F. Supp.
2d at 351 seeRepola v. Morbark Indus., In934 F.2d 483, 492 (3d Cir. 199Kge alsdn re
Lead Paint Litig.191 N.J. 405, 43617 (2007). However the PLA subsumes a claiomly if “the
essentibnature of the claim presentedwvould traditionallybe considered a products claim.”
Worrell, 799 F. Supp. 2dt 351 (nternal quotation markand citations omittedseeSinclair v.
Merck & Co, 195 N.J51, 66(2008). For exampleif a plaintiff allegesthat the product was not
reasonably fit, suitable or safe for its intended purpose because it eithémedatenanufacturing

5




Defs.’ Br. at pgs. %. In essencehefendants take issue withe sufficiency oPlaintiff's pleading
Critically, however,Defendants did notaise thethreshold —and more fundamental- issue
whetherthe alleged incident can forthe underlying basis for an implied warranty claim. Indeed,
because Plaintiff did not purchase any “goods” within thenda&fn set forth in N.J.S.A. 12A:2
105(1),Plaintiff’'s implied warranty claim fails as a matter of law.

New Jerse'g version ofthe Uniform Commercial Code (“UCCprovides thata warranty
that the goods shall be merchantable is implied in a contract for their salediér is a merchant

with respect to goods of that kind.N.J.S.A. 12A:2-314(1)see Marcus v. BMW of North

America, LLC 687 F.3d 583, 600 n.8 (3d Cir. 201®).order to be merchantable, the goods must

be "fit for the ordinary purposes for which such goods are used.” N.J1342-314(2)(c);see

Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 370 (19&@ajJing that this warranty “simply

means that the thing sold is reasonably fit for the general purpose for whiclarusactured and

sold.”). By contrast;[w]herethe seller at the time of contracting has reason to know any particular

defect, failel to contain adequate warnings or instructions, or was designed in a defestiver jh
the PLA subsumes the clainiKoruba v. Am. Honda Motor Co., 396 N.J. Super. 517, B3ip.
Div. 2007) (quoting N.J.S.A. 2A:58€);, seeMendez v. Shah, 28 F. Supp. 3d 282, 296 (D.N.J.
2014). But, if the plaintiff alleges that the harm was not caused by a defect inherent in thetjproduc
the PLA does not subsume the claifeeWorrell, 799 F. Supp. 2d at 358niversal Underwriters
Ins. Group v. Publi§&erv. Elec. & Gas Cpl103 F. Supp. 2d 744, 748 (D.N.J. 200

Although Plaintiff insists that he is not asserting a products liability claim, it is unclea
from the Complaint what type of claim Plaintiff intended to bring in Count Twointiffaalleges
that Defendants breached the implied warranty because their “propertys¢seamd roller
coaster... were not habitual, fit, suitable and/or safe for the purpose for whiohy]. \jtere
designed and/or intended....” Pl.’s Compl. at pg. 5, 1 3. Such allegations clearly sooddatspr
liability. However, in the same cause of action, Plaintiff also alleges thahdzefts’ “property,
premises and roller coasters . . . were not properly owned, operated, mhssegsected,
controlled . . . and maiained.” Id. Those allegations, however, are more akin to a negligence
claim. Because the allegations in the Count Two are unclear, the Court canmoirdetiee nature
of Plaintiff's implied warranty claim in connection with the subsumption arallysiany event,
the Court does not need to reach that issue because, as digtugsethintiff cannot state a claim
for breach of implied warranty as a matter of law.
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purpose for which the goods are required and that the buyer is relying on the dellesis s
judgment to select or furnish suitable goods, there is unless excluded or modified umaet the
section an implied warranty that the goods shall be fit for such puiphs&S.A. 12A:2-315see

Gumbs v. Int'l Harvester, Inc., 718 F.2d 88, 92 (3d Cir. 19&3¢nerally speakinghe purpose

of these warranties is to “protect buyers from loss where the goods purd@sdxtlow

commercial standards or are unfit for the buyer’s purpose.” Altronics of Bethldnc. v. Repco,

Inc., 957 F.2d 1102, 1105 (3d Cir. 1992Both types of implied warrangtaims involve “goods”

as defined under N.J.S.A. 121P5(1). Indeed, lhe New Jersey UCGnly “applies to transactions

in goods.” N.J.S.A. 12A:202 seeParamount Aviation Corp. v. Agusta, 288 F.3d 67, 72 (3d Cir.
2002). And, “goods” are defined asall things (including specially manufactured goods) which
are movable at the time of identification to the contractdte sther than the money in which the
price is tobe paid, investment securities... and things in actidhJ.S.A. 12A:2-108); seeNew

Skies Satellites, B.V. v. Home2US Commc'ns, 9 F. Supp. 3d 459, 468-69 (D.N.J. 2014).

In his Complaint, Plaintiff does not make clear what transaction forms the bas€laim
for breach of implied warrantywhile Plaintiff does not expressly allege that he purchased a ticket
to enter Six Flagshealleges that he “was a patron and business invitee” of the amusement park
on the date of the incidentSeePl’s Compl at pg. 3, 1 4. Based on that allegation, the only
plausible interpretation is th&tlaintiff's purchaseof the admissions ticket, which allcad him
access tattractions such as El Tormpnstitute*goods” under the UCC.

While no New Jersey state or federal court has directly addressed the isthertine
purchase of an admission ticket to an amusement park falls within the definitigooofs,” a

court in the Eastern District of Pennsylvania kassideredhat issue. In Rossetti v. Busch

® Plaintiff does not specify which type of implied warranty claim he isgowimn
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Entertainment Corp., 87 F. Supp. 2d 4E5D. Pa. 2000)the plaintiff alleged that sheaid an

admission fee to enter an amusemearkpand while she was ridiran attraction, she sustained
injurieswhen the raft that she was ridifugpse and cameéown hard, jolting plaintiff.”Id. at 416
417. Among other claims, the plaintifissertedhat the defendant breached its warranty of
merchantability or fithess for uséd. at 417. In granting summary judgmengainst the plaintiff
the courtcharacterized the purchase of an admission ta&ehe operative transaction between
the parties with respect to the breach of warralatyn, butheldthat “the purchase of an admission
ticket to an amusement park that enables a patron to ride attractions does nite@usids’
pursuant to the UCC’ Id. at 418. In reaching that conclusiorg tiourt relied in part oDantzler

v. S.P. Parks, IncNo. 87-4434, 1988 WL 131428, at *5 (E.D. Pa. Dec. 6, 1988), which similarly

conduded that, with respect tolmeach of warranty claim, “the right to enter an amusement park
and the right to participate in its various rides and diversions are what plaintiffgsed. This

does not come within the definitions of ‘goods’.”. Rossetti 87 F. Supp. 2d at 417-18ee also

Coppersmith v. Herco, Inc., 29 Pa. D. & C. 4thB(Com. PI. 1996) (finding that plaintiff's ride

in raft was “not the type of transaction with attributes similar to a sale osfjaad thus article 2
warranty provisions could not apply).

Similar to the plaintiff inRossetti Plaintiff, here,presumablypurchased a ticket tenter

Six Flags. It is beyond dispute that the ticket itself did not cause any halainoff® Rather,

the admission ticketimply memorializedin writing, Plaintiff's right to enterthe amusement park

" Even though theourt applied Pennsylvania law, the statute defining “goods” in Pennsylsania
nearlyidentical to the New Jersey statute. The Pennsylvania statute states, anppgitt

“Goods” means all things (including specially manufactured goods) which are
movable at the time of identification to the contract for sale other than the money
in which the price is to be paid, investment securities (Division 8) and things in
action

13 Pa.C.S. § 2105(a).



and the right taide o the roller coasters arghrtake in otherctivities thoserights are what
Plaintiff purchasedHowever, his type of transaction does not fall within the definition of “goods”
under N.J.S.A. 12A:2-105%], becase inorder to ke a transaction in goodsthe subject magt of
the transactior- the putative good must be tangible and movableThe subject matter of the
transactioralleged here, i.eriding on a roller coaster, does not meet this criterion.réfbee, the
UCC is inapplicable and Plaintiff's claim for breach of implied warranty claimt mesessarily
fail.®
b. Breach of Express Warranty

Defendand arguehatPlaintiff has failed to sufficiently allege a claim for breach of express
warranty because Plaintifioes not identify the specific affirmation, promigelescription giving
rise tosuch awarranty.In particular, Defendants contend that “there are ntu&allegations
regarding the content of this express warranty; and who said what to whom, wiemegmwd how
are all unstated.” Defs.’ Br. at pg. @nce again, Defendantgavefailed to address the threshold
issuewhetherPlaintiff purchasedgoods”in connection with his express warranty claiBxpress
warranties like implied warrantiesare also governed by the UCC, which providas relevant
parts

(a) Any affirmation of fact or promise made by the seller to the buyer whidbsela

to the goodsand becomes part of the basis of the bargain creates an express
warranty that the goods shall conform to the affirmation or promise.

(b) Any description of the goods which is made part of the basis of the bargain
creates an express warranty that the gebd#i conform to the description.

(c) Any sample or model which is made part of the basis of the bargain creates an
express warranty that the whole of the goods shall conform to the sample or model

8To be clearPlaintiff does noallege th&he purchased any other goods from Defendants that may
form the basis for his warranty claims.



N.J.S.A. 12A:23131)(a)(c); seeSnyder v. Farnam Cos., 792 F. Supp. 2d 712, 721 (D.N.J. 2011);

Peruto v. TimberTech Ltd., 126 F. Supp. 3d 447, 455 (D.N.J. 2@dyespondingly, he

definition of “goods” under N.J.S.AL2A:2-105(1)applies in the context of express warranties.
But, as discussezlpra Plantiff did not purchasany“goods” undemN.J.S.A. 12A:2-105(1) See

Oscar Mayer Corp. v. Mincing Trading Corp., 744 F. Supp. 79, 83 (D.N.J. 1990) (statitigethat

UCC, including its definitionsgoverns both claims for breach of express and implied nigjra
Rather, he purchased a ticket tigaanted him theccess t&ix Flags andits attractions The
alleged transaction simply does not fall within the UCC. Accordingly, foraheeseasons why
Plaintiff's implied warranty claim failsPlaintiff cannot state a claim for breach of express
warranty as a matter of law.
C. Fraudulent Concealment

In Count Three, Plaintiff generally alleges that Defendants fraudulesnigealed evidence
from Plaintiff, includingwritten reports and video footagetbk incident at issue her&eePl.’s
Compl. at pg. 6, T 4. In addition, Plaintiff alleges that Defendants have failed to provide the
identity of the individual that dropped his or her cellphate on El Toro. Seeid. Defendang
argue that Plaintifhas prematurely asserted his claim of fraudulent concealment, since this
litigation has just commenced and discovery has not yet bdguthermoreDefendants contend
that Plaintiff has failed to state a claim for fraudulent concealment under thedreghpleading
standard of Federal Rule of Civil Procedure 9(l®asoning that Plaintiff's allegations of
concealment are conclusory and they lack the required specifloitypposition,Plaintiff does
not address Defendants’ argument tiatclaim forfraudulent concealment is premature. Rather,
Plaintiff argues that he has satisfied the heightened pleading requiresnecegédefendants have

intentionally concealed, despite request, the identity of the owner of the plocie struck
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plaintiff in the head, failed to identify the tour group which the owner of the phona mvembd]
and has failed to even provide the identities of parties which participated in the lnpners
operation, management and control of the theme park which plaintiff patronized.” Plirs Br
Opp. at pg. 11.

Spoliation “is the term that is used to describe the hiding or destroying of litigation

evidence, generally by an adverse parfgdsenblit v. Zimmermari66 N.J. 391, 4601 (2001)

In order to remedy spoliation, a litigantalowed to file a separate tort action for fraudulent
concealment againstn adversaryhat hides or destroys evidence during or in apation of

litigation. Seeid. at 43, 40607; Williams v. BASF Catalysts LLC765 F.3d 306, 320 (3d Cir.

2014) ("New Jersey permits plaintiffs to recover in an independent action for harradcausa
prior proceeding by an adversary’'s spobn.”). In order to prove fraudulent concealment, the
plaintiff must establish five elements:
(1) That defendant in the fraudulent concealment action had a legal obligation to
disclose evidence in connection with an existing or pending litigation;

(2) That the evidence was material to the litigation;

(3) That plaintiff could not reasonably have obtained access to the evidence from
another source;

(4) That defendant intentionally withheld, altered or destroyed the eviderite wit
purpose to disrupt thetigation;

(5) That plaintiff was damaged in the underlying action by having to rely on an
evidential record that did not contain the evidence defendant concealed.

Rosenblit 166 N.J. at 4087. In addition,when the spoliation is discoverddring the pendency
of the litigation the courtis empowered to make use of atverse infererecor order discovery

sanctiondo remedy spoliation Seeid. at 40103; see alsdartaglia v. UBS PaineWebhdnc.,

197 N.J. 81, 119 (2008)The purpose of these remedies “isrtake whole, as nearly as possible,
the litigant whose cause of action has been impaired by the absencealfesidence; to punish
the wrongdoer; and to deter others from such conduct.” Rosenblit, 166 N.J. at 401.
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In Tartaglig the New Jersey Supreme Cowekplainedthat “the time when an act of
spoliation is discovered will indeed strongly suggest the appropriate coursenfiadtiat case.”
Tartaglig 197 N.J. at 122 While the Court did not addresise appopriate course of actiorh
spoliationis discoveredbefore the institution of the action, the Court, nonethetéegdained that,
“[i] f the spoliation is discovered while the underlying litigation is ongoing, the advéeserice
[or discovery sanctionshay be invoked and the party is permitted to amend the complaint to add
a count for fraudulent concealment, but the counts must then be bifutcédedt 11819. In
addition,if the spoliation is discovered after the completion of the underlyingnaetigigant can
still bring a separatdam for fraudulent concealmentd. at 119. The Courtreasonedhat ‘the
subsequent prosecution of the bifurcated claim will not create a duplicatoxengdecause the
focus in that proceeding will be on the damages, both compensatory and punitive, incurred in
having to proceed without the destroyed evidendd.’at 1. Indeed, the Coudxplainedthat,
[a]lthough some courts have held that the availability of the bifurcate@ cdiection turn®n
whether plaintiff succeeds on the substantive claim itselfe see them as different remedies
serving different purposés Id. at 121. Based orRosenblitand itsprogeny,Plaintiff, here,is
permitted to assert a separate claim for fraudulent concealanehthere appesto be ndiming
restrictions on when he can fileat claim against Defendants, aside fitwewing toproperly plead
such a claim.

In the instant mattehoth parties agree that Rule 9(b) appliesPtaintiff's claim for

fraudulent concealmenBeeWilliams v. BASF Catalysts LLCNo0.11-1754, 2016 WL 1367375,

at *8 (D.N.J. Apr. 5, 2016§applyingRule 9(b)to aclaim for fraudulent concealment Under
Rule9(b), “a party must state with particularity the circumstances constitutind namistake.”

Fed. R. Civ. P. 9(b).A plaintiff must state the circumstances of the alleged wrongdoing with
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sufficient particularity to place the defendant on notice of the precise miscowdh which it is
charged. SeeFrederico 507 F.3dat 200 However, fc]ourts must be sensitive to the fact that
application of Rule 9(b) prior to discovery may permit sophisticated defraudlstgtessfully

conceal the details of their fraudCraftmatic Sec. Litig. v. Kraftsow890 F.2d 628, 645 (3d Cir.

1989) (internal quotation marks and citation omitted).

In his ComplaintPlaintiff alleges that he reported his injuries to an employee at Six Flags
after the incident occurredeePl.’s Compl. at pg. 5, § 2, and that Six Flags produced “written
reports concerning the accident and confirming the identity of the patron which drthpe
cellphone causing plaintiff's injuries.ld. at pg. 6, Y 4. Plaintiff further alleges that Six Flags
maintained video surveillance of the operation of the rollercoaserd. at pg. 5, { 3, and that
Six Flags is in possession of the actual cellphone thatksRlaintiff in the faceld. at pg. 6, 1 4.

In a somewhat contradictory mannPtaintiff alleges thaSix Flags has “failed to maintain,
preserve and provide to plaintiff the video surveillance tapes, the cellphone, tlea wafibts,

the identity of the individual who dropped the cellphone and evidence in their possession
memorializing the accident and injuries to plaintiffd. at 6, § 5.

Based on those allegations,is unclear whether Plaintiff is alleging that Defendants
possessedhe evidence, butavesubsequently destroyed it, or whether Defendpotsesshe
evidence, bubave &iled toprovide itto Plaintiff prior to the filing of the Complaint or discovery
To the extent that Plaintiff intended to allege thafendants have destroyedidence prior to the
start of litigation, Plaintiff simply has not pled Defendants’ concealment in thatdregith
particularity. To the extenPlaintiff allegeshatDefendants have not turned over the evidence that

Plaintiff soughtprior to the filing of the Complaint, Plaintiff has failed to allege any legal

13



obligation on the part of Defendants to fulfill Plaintiff's requests for ewdeoutside of the
discovery process.

Indeed,since the filing of PlaintiffsComplaint, he parties have not attended an initial
scheduling confemce with the Magistrate Judge, and discovery has not commenced. Assuming
Defendants are still in possession of the evidence which Plaintiff $8eksjff hasnotidentified
any source of authority imposinglegal obligationon Defendants tgroducethe requested
evidence to Plaintif— prior to the filing of the Complaint and the start of discoveSee
Rosenblit 166 N.J. at 4087 (stating that one of the elements of fraudulent concealmdémats
the defendant “had a legal obligation to disclose evidence in connection with algexigtending
litigation”). At this stage of the litigation, this Court has no basis to find on a motion to dismiss
that Deendants will not comply with thedlisovery obligations in good faith; nor can Plaintiff
plausibly allege such nocempliance because discovery has not commenced.

Accordingly, Plaintiff's claim for fraudulent concealment in Count Thiseeismissed
without prejudice. However, if Plaintifflearnsin discoverythat Defendants havieidden or
destroyed evidence in connection with this litigation, he sgek leave to amend his Complaint.

d. Punitive Damages

Defendand makes two arguments with respect to punitive damages. First, Defendant
arguethat Plaintiff has failed to specifically request punitive damages in the Complaen, e
though Plaintiff sets forth various terms and legal conclusions that often denote syobsh As
such, Defendants requehtt this Cart “strike from the Complaingll allegations soundinfn]
recklessness and punitive damages,” including the following terms: (i) wiiijulyanton, (i)

reckless; and (iv) intentional. Defs.’ Br. at pg. 1&econdassuming that Plaintiff hagquested
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punitive damages, Defendants contehdt Plaintiff has faled to allege sufficient facts and
circumstances to establish that Defendants acted with willful and wantegatidr

Despite Defendants’ contention to the contr@gintiff expresslgeeks punitive damages
in connection with his clainfor fraudulent concealment in Count Three, as well as his claim for
gross negligence in Count FouBeePl.’s Compl at pg. 6, § 1pg.7, 1 3. Mvertheless, because
Plaintiff's claim for fraudulent concealment@ount Three has been dissed, it follows that his

request for punitive damages in Count Thesgsodismissed SeeHassoun. Cimming 126 F.

Supp. 2d353, 372D.N.J. 2000) see alsd’riore v. Caravan Ingredients, Inblo. 135229, 2014

WL 2931182, at *6 (D.N.J. Jun. 30, 2014) (“As the substantive counts fail to state a claim,
[punitive damagesyill likewise be dismissed.”). However, if Plaintdt some poinamends his
Complaint to add a claim for fraudulent concealment, he is permitted to seek pumiagedaas
aform of relief. SeeTartaglig 197 N.J. at 121.

Furthermoreunder New Jersey law, Plaintiff is prohibited from seglunitive damages

in connection with his claim for gross negligence in Count F8geSchillaci v. First Fid. Bank
311 N.J. Super. 396, 402 (App. Div. 1998) (“Punitieanagesannot be awarded for negligence

or even forgrossnegligence’); Edwards v. Our Lady of Lourdes Hosp., 217 N.J. Super. 448, 460

(App. Div. 1987)“Neither mere negligence nor gross negligence can support an award of punitive
damages); see alsdN.J.S.A. 2A:155.12 (“This burden of proof [for punitive damages] may not
be satisfied by proof of any degree of negligence including gross negligendderefore,
Plaintiff's request fopunitive damages in Count Fourdsmissed
VI. CONCLUSION

For the reasons set forth above, Defendants’ partial motion to dismiss is granted.

Specifically,Plaintiff's claims for breach of implieaind expreswarranty arelismissed as a matter
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of law. Plaintiff's claimfor fraudulent concealmeand hisrequest fopunitive damages in Count
Three aralismissed without prejudicezinally, Plaintiff's requesfor punitive damages in Count

Four is dismissed.

DATE: January 32017

/s/ Freda L. Wolfson
The Honorable Freda L. Wolfson
United States District Judge
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