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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

BRIAN KEITH BRAGG, Civil Action No. 16-2868 (FLW)
Plaintiff,
V. MEMORANDUM AND ORDER
TODD WILSON,
Defendant.

This matter has been opened to the Court by Plaintiff's filing of a Complaiirt farma
pauperis application, two requests to amend/supplement his Complaint, and a “motion” seeking

to dismiss one of the Defendants from the case:

1. Leave to proceed in this Court without prepayment of fees is authoiiee@8
U.S.C. § 1915.
2. Plaintiff is a pretrial detainee at Mercer County Correctional Center

(“M.C.C.C."). Federal law requires this Court to screen Plaintiff's Complairguasponte
dismissal prior to service, and to dismiss any claim if that claim fails to state a claim lijgbn w
relief may be granted under Fed. R. Civ. P. 12(b)(6) and/or to dismiss any defendasnt wh
immune from suit.See 28 U.S.C. § 1915(e)(2)(B).

3. Over the course of several weeRintiff has submitted for filingl) a
Complaint (ECF No. 1)2) a motionto amend his Complaitihat attaches thgroposed
Amended Complaint (ECF No.,2and(3) a Second Amended Complaint for which he did not
seek leave of courECF No.3). Plaintiff's Amended Complaint and Second Amended

Complaint add additional allegations against new Defendants and incorporaiteghgons
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from the prior Complaint(s). Finally, Plaintiff has filed4) a “motion” seeking talismiss
Defendant Todd Wilsorg Defendant identified in higriginal Complaint. (ECF No. 6.)
Plaintiff's motion states that heishes to dismiss Mr. Wilsofuntil further notice.” The Court
construes Platiff's “motion” as a request to dismiss this actionheitit prejudice as to Mr.
Wilson, and tle Court will grant this request and direct the Clerk of the Court to dismiss
Defendant Wilson from the cadeThe Court will also dismiswithout prejudice'Doctor
Pettrillo,” the second Defendant identified in thaginal Complaintas there are no allegations
in the Original Complainfor subsequent Amended Complaints) regarding this DefedAdant.
4. On June 2, 2016, Plaintiff filed a motion to amend his Complaint. (ECF No. 2.)
Attached to the motion ia proposedmended Complaint that lists two grounds for refief.
“Ground Two,” of the Amended Complaiallegesin partthatcorrections officers (“C/Oor
“C/Os”) atM.C.C.C. “used excessive force in performing a takedown on him during a cell
search at the jail. {ECF No. 2, Supplemental Compl. at § 11.) The Amended Comaplkges

that Defendan€/O Diaz ordered Plaintifbut of his celland he washenslammed to the ground

! Plaintiff's Second Amended Complaint requests appointment of coandeh preliminary
injunction in the “relief” sections Plaintiff, however, must bring thesequests by appropriate
application/motion, and the Court does not address these requests in this Screeming Orde

2 The Court makes no determination as time as to whether Plaintiff's Original Complaint
states a claim for relief against Mr. Wilsonvanether hewill be able to reinstate action
against Mr. Wilson at a later date.

3In his Original Complaint, Plaintiff alleges that Mr. Wilson, who is identified in they@aint
as a counselor at M.C.C.C,, told inmates that “[P]laimidE writing letters to the prosecutor
about [Plaintiff's] fellow inmates and people on the outside to “snitch on them to gwftjailf’
Plaintiff alleges that as a result of Defendant Wilson’s allegations, severateis threatened
Plaintiff with physical violence and told Plaintiff that they would spread the word to other
inmates throughout the jail that [Plaintiff] was a ‘snitch.” (ECF No. 1, OalgBompl. at 118
13.)

4 The grounds for relief are listed as “Grounddr and “Ground Three”
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by Defendant Sgt. Sanche4d.(at 1 1617.) He further alleges that DefendaftschezDiaz,
andCrawfordwere joined by unidentified John Doe Defendants; these Defendants proceeded to
punch, kick, and stomp Plaintiff while he was laying on the ground in handcldfst {{18-

21.) Plaintiff also alleges th&tefendantSgt. Moon, who was 6nly a few feet away,laughed

and did nothing to prevent the John Does from joining the assé&dilat ] 22.)

5. When the assault concluded, Sgt. Moon ordered Defe@l@itiarmon and
several John Doe Defendants to carry Plaintiff toMlleglical Department by lifting Plaintiff by
his handcuffs and the shackles they placed on his ankles after the asdaatty 23.) Plaintiff
alleges that this method of carrying himas painful and violated prison policies/procedures.
(Id.) Sgt. Sanchez also allegedly refused a nurse’s request to remove the handelaiistisf
could be examined and have his injuries documented. Sergeant Sanchez allegedly would not
permit the nurses to examine Plaintiff for injuries@provide Plaintifivith any medical
treatment. He further alleges that the medical department did not provide himyvith an
treatment. Id. at 1 2425.)

6. In “Ground Two” of the Amended ComplaiiR]aintiff also asserts that C/O
Crawford filed false disciplinary chargesports against Plaintiff “out of retaliation for filing a
lawsuit and grievances against his good friend and co-worker Todd Wildandt {f 12.)C/O
Crawford allegedly stated that Plaintiff “wouldn’t be getting a disciplimapprt(s) if [Plaintiff]
would stop filing grievances and lawsuits against his co-workeld."at({ 14.) Sgt. Sanchez
also allegedly told Plaintiff that “this kind of treatment will continue to happeorasds you
keep filing grizvances and lawsuits against Mercer County employee-{pigiting their jobs at

risk.” (1d. at 1 29.)



7. In “Ground Three” of the Amended ComplaiRlaintiff alleges that he was
placed in protective custody at M.C.Cligcause he feared for his ldad safety due to the
harassment and threats byOS/at M.C.C.C. He further alleges thathas been assaulted by
C/Osat M.C.C.C. in the past anidat he recently settled a lawsagainst C/Osit M.C.C.C. He
alleges that por to being assaulted on May 26, 2016, pleaded with” Warden Charles Ellisy
letter and “faceo-face conversations” that hisfe was in imminent dangend that [he] was
being harassed, intimidated and threatemitil violence and deathy [Ellis’ C/Og in general
population and while on protective custodyld. @t 34.) Plaintiff alleges that Defendant Ellis
did not take any steps to enshis safety. Id. at 135-38.)

8. Onor about June 2, 2016, Plaintsfibmitted é&second Amended Complaifur
filing, and the Second Amended Complaint was docketed on June 6, @&B.No. 3.) That
Complaintassertalsoviolations of Plaintiff’'s constitutional rights arsgeks to add three
additional DefendantsPsychologist Price, a mental health staff member at M.C.C.C.; Mental
Health Director Johnson, Psychologist and Director of mental health at M.C.C.@ylan®oe
Psychologist, a visiting psychiatrist at M.C.C.C. (ECF No. 3, Second Amended Coff{[i- at
4))

9. Plaintiff allegedn the Second Amended Complaint that during his intake
examinationat M.C.C.C., he informed the medical nurse that he suffers from mental illness and
was experiencing depression, delusional and racing thoudtiait {8.) He furtler asserts that
he has been diagnosed with various mental illnesses and has been taking psychotropic
medication for most of his life.ld. at 119-10.) Plaintiff alleges that

Since May 21, 2016, he has submitted multiple medical services
request slips on a daily basis informing [Defendants] Johnson and

Price that [he] was experiencing crying spells, reduced appetite,
loss [sic] desire to socialize, fear, anxiety, nervousness, depression,
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delusional and racing thoughts or other suffering on a daily basis
as a direct result of not being on my mental health medications and
not be offered any mental health counseling, treatment and
services.

Id. atf 11.) Plaintiff alleges, however, thgtD]efendaris [sic] Johnson and Price and John Doe
[Psychiatrist] refges to provide me with any mental healgnvices or treatmemthatsoever

and have not provided Plaintiff with any explanation for why they are denying hitménmea

(Id. at 19 11, 21.)Plaintiff also asserts that he has a history of attempting syandies
currentlysuicidal and is not being provided with treatment to prevent him from committing
suicide. [d. atfq 2425.) He further alleges that these Defendants are aware that Plaintiff
attempted to commit suicide when he was previously incarcerated at M.CI@G.&t { 26, 30)

He further asserts that he has informed these Defendants through sick calisrdtatehe is
depressed and suicidal but that Defendants refused to see him or provide him wigntaly m
health services.Id. at{ 27.) In addition to damagePR|Jaintiff appears to seek amunction

requiring Defendants to provide mental health services to hleh.at(T AB.)

10.  This Court has screened themendedComplaint in this action for dismissal and
has determined th#he dismissal of the enti@onplaintis not warranted. The Amended
Complaintstates &ourteenth Amendment claifar excessive forcander 42 U.S.C. § 1983
againstDefendantsSanchez, Harmon, Crawford, Diaz, and the unidentified John and Janes Does
in conrection with the alleged assault and its afterntattin connection with the assault, the
Amended Complaint also states a Fourteenth Amendment clafailfoe to intervene against
Defendant Moon. The Court also finds that the Complairtsttiaim for First Amendment

retaliation againdDefendants Crawford and Sanchez. The Court also finds that the Amended

® Plaintiff state law claims for negligence, assault, and battery arising froriehecaassault
shall also proceed at this time.
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Complaint states a Fourteenth Amendment claindéhiberate indifference to Plaintiffserious
medical needs against Defendant Sgt. Sanchigmlly, the Court finds that the Amended
Complaint states a Fourteenth Amendnaaim for failure to protect against Defend&itits.
Accordingly, dismissal of tree8§ 1983 claimsgainst these Defendangsnot warranteat this
time and theclaims shall proceedat this timeagainst these Defendants. The Court shathiss
without prejudiceDefendant Lieutenar@reighton, as the Amended Complaint does not provide
anyfactsfrom which the Court can infer that he was involved in the conduct alleged in the
Amended ComplaintThe Court shall also dismiggath prejudice all official capacity claims for
damages against the Defendants identified in the Amended Complaint.

11.  This Court has also screened the Secameénded Complaint in this action for
dismissal and has determined that the dismissal of the entire Complaint is notedarkafith
respect to the Amended Complaint, the Céinds that Plaintiffstatesa Fourteenth Amendment
claim for deliberate indiffieence to his serious medical needs agd&tsgthologist Price, Mental
Health Director Johnson, and John Doe Psychologist. The Court, however, will dismiss the
official capacity claims for damages against these Defendaritaintiff has not statedvonell
claim against their employe).

12.  The Court next addresses whettier claims and Defendants in the Second
Amended Complaint are properly joined wittetclaims and Defendants in tAmended
Complaint. Rule 18(a) controls the joinder of claims.dnegal, “[a] party asserting a claim ...
may join as independent or alternative claims, as many claims as it has againsbsing
party.” Rule 20(a)(2) controls the permissive joinder of defendariise prisoner actions as
well as other civil actins. Persons ... may be joined in one action as defendants if: (A) any right

to relief is asserted against them jointly, severally, or in the alternativeesitlct to or arising



out of the same transaction, occurrence, or series of transactions rweices; and (B) any
guestion of law or fact common to all defendants will arise in the action. (empldsig) See,
e.g., Pruden v. SCI Camp Hill, 252 F. .App’x. 436 (3d Cir. 2007George v. Smith, 507 F.3d 605
(7th Cir.2007). In actions involving multiple claims and multiple defendants, Rule 20 agperate
independently of Rule 18.
Despite the broad language of rule 18(a), plaintiff may join

multiple defendants in a single action only if plaintiff asserts at

least one claim to relief against each of them that arises out of the

same transaction or occurrence and presents questiltave of

fact common to all. If the requirements for joinder of parties have

been satisfied, however, Rule 18 may be invoked independently to

permit plaintiff to join as many other claims as plaintiff has against

the multiple defendants or any combination of them, even though

the additional claims do not involve common questions of law or
fact and arise from unrelated transactions.

Williams v. Hebbon, No. CIV.A. 09-2103 AET, 2011 WL 1930564, at *5 (D.N.J. May 19, 2011)
(citing 7 Charles Alan Wright, Anur R. Miller, and Mary Kay Kane, Federal Practice and
Procedure, 8§ 1655 (3d ed. 2009)). The requirements prescribed by Rule 20(a) are to lye liberall
construed in the interest of convenience and judicial econlainigiting Svan v. Ray, 293 F.3d
1252, 1253 (11th Cir. 2002)). However, the policy of liberal application of Rule 20 is not a
license to join unrelated claims and defendants in one lavésejt.g., Pruden v. SCI Camp
Hill, 252 F. App’x. 436 (3d Cir.2007¢eorge v. Smith, 507 F.3d 605 (7th Cir. 2007).
“[M] isjoinder of parties is not a ground for dismissing an action. Instead, a court fftted w
complaint improperly joining parties ‘may at any time, on just terms, add or dropya e
court may also sever any claims against a partyflliams, 2011 WL 1930564, at *5.

13. The Court findghatthe claims in the Amended Complaint and Second Amended
Complaint are misjoined, dlsey do not arise from the same transaction or occurrend@ened

appears to be no common questibtaa or fact with regard to causes of actiasserted in each
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Complaint. See Fed. R. Civ. P. 2(see also Aristeo v. Raines, No. 15-4115 (RMB/JS), 2016 WL
430568, at *12 (D.N.J. Feb. 3, 20X6¢veringoro se complaint into two separate causes of
action where the casappeared to have been misjoined). As such, the Coudivetit the
Clerk of the Court t@ever the SecahAmended Complaint into a new Civil Action number.
See Alfred v. New Jersey, 2015 WL 4138882, at *2-*3 (D.N.J. July 9, 2015) (“Rule 20’s
requirements are to be liberally construed in the interest of convenience aral geioomy.”).

IT I1Stherefore on this  29th day of June, 2016,

ORDERED that Plaintiff's application to proce&aforma pauperisis hereby
GRANTED; and it is further

ORDERED that theComplaint, Amended Complaint, and Second Amended Complaint
shall be filed; and it is further

ORDERED that, pursuant to 28 U.S.C. § 1915(b) and for purposes of account deduction
only, the Clerk shallasrve a copy of this Order by regular mail uponAilerney General of the
State of New Jersegnd the warden of Mercer County Correctional Institytaond it is further

ORDERED that Plaintiff is assessed a filing fee of $350.00 and shall pay the fdimtge
fee in the manner set forth in this Order pursuant to 28 U.S.C. § 1915(b)(1) and (2), regardless of
the outcome of the litigation, meaning that if the Court dismisses the case as a iitssitof
sponte screening, or Plaintiff's case is otherwesd@ministratively terminated or closed, 8 1915
does not suspend installment payments of the filing fee or permit refund to the poisiieer
filing fee, or any part of it, that has already been ;pandl it is further

ORDERED thatpursuant tdBruce v. Samuels, 136 S. Ct. 627, 632 (2016f) Plaintiff
owes fees for more than one court case, whether to a district or appellate courtheRateson

Litigation Reform Act (PLRA) provision governing the mandatory recoupmetilirgf fees,



Plaintiff's monthly income is subject to a simultanspcumulative 20% deductidar each case
a court has mandated a deduction under the PLRAPIaintiff would be subject to a 40%
deduction if there are two such cases, a 60% deduction if there are three sucttcasesi all
fees have been paid full; and it is further

ORDERED thatpursuant to 28 U.S.C. 8§ 1915(b)(2), in each month that the amount in
Plaintiff's account exceeds $10.00, the agency having custody of Plaintiff skedisa deduct
from Plaintiff's account, and forward to the Clerk of the Court payment equal to 20% of the
preceding month’s income credited to Plaintiff’'s accouméccordance witBruce, until the
$350.00 filing fee is paid.&h payment shall reference the civil docket nusmbéthe actions
to which the payment should be credited; and it is further

ORDERED that Plaintiff's “motion” request to dismis8&| THOUT PREJUDICE the
Original Complaint againddefendant Wilson iSRANTED (ECF No. 6); the Court shall also
dismissWITHOUT PRJUDICE the Original Complaint against Defendant Pettr@tothere are
no factual allegations against this Defendand it is further

ORDERED that theAmended Complaint shall proceed in part and be dismissed in part
as follows:

1. Plaintiff's Fourteenth Amendment claim for excessive force under 42 U.S.C. § 1983
against Defendants Sergeant SancBé@,Harmon,C/O Crawford,C/O Diaz, and the
unidentified John and Janes Da#sll PROCEED at this time; Plaintiff's state law claim$or
negligence, assault, and battery shall ®ROCEED at this time against these Defendghts

2. Plaintiff's Fourteenth Amendment claim for failuregmtectintervene against

Defendant SergeaMoon shallPROCEED at this time;

® Plaintiff state law claims for relief shall also proceed at this time.
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3. Plaintiff's First Amendment retaliation claiagainst Defendants/O Crawford andSgt.
Sanchez shaPROCEED at this time;

4. Plaintiff's Fourteenth Amendment claim for deliberate indifference to Plagms#tious
medical needagainst Defendant Sgt. Sanchez sRRIDCEED at this time;

5. Plaintiff’'s Fourteenth Amendment claim for failure to protect against DeféNdarden
CharlesEllis shallPROCEED at this time;

6. TheAmended Complains dismissedVI THOUT PREJUDI CE againstDefendant
LieutenantCreighton for failure toprovide any facts from which the Court can infer that this
Defendantvas involved in the conduct alleged in the Amended Complaint

7. All official capacity claims for damagéesthe Amended Complaiatre dismissetVITH
PREJUDICE; and it is futher

ORDERED thatthe allegations in the Second Amended Complaint shall proceed in part
and be dismissed in part as follows:

1. Plaintiff's Fourteenth Amendment claims fdeliberate indifference his serious
medical needshallPROCEED against Defendants Johnson, Price, and John Doe Psychiatrist;

2. The official capacity claims for damages against these Defenalantiismissed
WITHOUT PREJUDICE because Plaintiff has not statetManell claim against Defendants’
employer(s) and it is furher

ORDERED that theClerk of the Court shaBEVER the Second Amended Complaint
into a new Civil Action number, docket the Second Amended Complaint and a copy of this
Orderunder that new Civil Action numbeand notify Plaintiff of the new Civil Action number;

and it is further
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ORDERED that, the Clerk shall mail to Plaintiff a transmittal letter explaining the
procedure for completing Unites States Marshal (“Marshal”) 285 Forms (“@&Forms”);
and it is further

ORDERED that, once the Marshal receives the U386 Form(s) from Plaintiff and the
Marshal so alerts the Clerk, the Clerk shall issue summons in connection with da€88S
Form that has been submitted by Plaintiff, and the Marshal shall serve summ@&@mnhlaint
and this Ordeto the address specified on each U385 Form, with all costs of service
advanced by the United Stateand it is further

ORDERED that Defendant(s) shall file and serve a responsive pleading within the time
specified by Federal Rule of Civil Procedure &&d it is further

ORDERED that, pursuant to 28 U.S.C. 8 1915(e)(1) and § 4(a) of Appendix H of the
Local Civil Rules, the Clerk shall notify Plaintiff of the opportunity to apply iftiag to the
assigned judge for the appointment of pro bono counsel; and it is further

ORDERED that, if at any time prior to the filing of a notice of appearance by
Defendant(s), Plaintiff seeks the appointment of pro bono counsel or other relief, ptosuant
Fed. R. Civ. P. 5(a) and (d), Plaintiff shall (1) serve a coglge@application by regular mail
upon each party at his last known address and (2) file a Certificate of Seavidét is further

ORDERED that the Clerk of the Court shall send a copy of this Memorandur®ateit

to Plaintiff by regular U.S. mail.

 Alternatively, the U.S. Marshal may notify Defendant(s) that an action has d@enenced
and request that the defendant(s) waive personal service of a summons in aeceitaRed.
R. Civ. P. 4(d).

8 After an attorney files a notice of appearance on behalf of a Defendant, theyattil
automatially be electronically served all documents that are filed in the case.
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/s/ Freda L. Wolfson

Freda L. Wolfson
United States District Judge



