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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

RONDA KRAKOWSKI,
Plaintiff,
V. : Civ. Action No.: 16-288(BRM

COMMISSIONER OF SOCIAL : MEMORANDUM OPINION
SECURITY, )

Defendant :

Before this Courtis the appeal bylaintiff Ronda Krakowski“Plaintiff’) of the final
decision of the Commissioner of Social Secutttye{ Commissioné?) denying Plaintiff disability
benefits under Tid Il of the Social Security AcBecausePlaintiff has failed to timely file a
statement obrief in support oherappeal, as required kyCiv.R. 9.1(e)(1), orMarch 7 2017
this Courtsua sponte orderedPlaintiff to show @auseby March 21 2017why her Complaint
against the Commissionghould not be dmissed fo failure to prosecut¢dECF No.10.) To date,
Plaintiff has noffiled a statement dorief in support of her appeal or otherwresponded to the
Court's March 7, 201rder to Show Cause. Accordingly, for the reasons set forth below, this
case iDISMISSED WIHTOUT PREJUDICE for failure to prosecute.

On May 22, 2016Plaintiff filed a Complaint with this Coudppeahg the final decision
of the Commissionedenying Plaintiff disability benefitsnder Title Il of the Social Security Act
(ECF No. 1.) On August 9, 2016, this case was reassigned to the undersigned. (ECF No. 3.) On
December 13, 2016, the Commissioner fitad administrative recordvhich, under L.Civ.R.

9.1(c), constitutes the Commissioner’s answer. (ECF No. 7.)
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Pursuant toL.Civ.R. 9.1(d) within 14 days of the filing of the defendant’s answer, a
plaintiff in a social security matter muBte a statement setting forth the plaintiff's primary
contentions or arguments as to why the plaintiff believes that he or she is ewtitieliet
Additionally, pursuant to L.Civ.R. 9.1(e)(1), within 75 days of receipt of the answeqy|aimiff
must file a brief in support of his or her clainBecause the administrative record in this matter
was filed on December 13, 2016, Plaintiff's statenves due December 27, 2016 and her brief
was due February 27, 201Hlaintiff did not fileher statement or brieAccordingly, onMarch 7,
2017 the Court ordered Plaintiff to show cause by March 21, 20#yrthis matter should not be
dismissed for failug to prosecuteTo date, Plaintiff hasot filed her statement or briebr
otherwise responded to the March 7, 2017 Order to Show Cause.

Rule 41b) of the Federal Rules of Civil Procedymovides in relevant part|i] f the
plaintiff fails to prosecuter to comply with these rules or a court order, a defendant may move to
dismiss thection or any claim against itFed. R. Civ. P. 41(b). ThRule hageen interpreted to
permita districtcourt to dismisgn actiorsua sponte. See Link v. Wabash R.R., 370 U.S. 626, 630
31 (1962)Kenney v. California Tanker Co., 381 F. 2d 775, 777 (3d Cir. 196¢¢t. denied, 390
U.S. 904 (1968)Typically, when a court dismisses a case for failure to prosecute pursiaak to
R. Civ. P. 41(b), the court employs thi@-factor balancing test set forth Houlis v. Sate Farm
Cas. Co., 747 F.2d 863 (3d Cir. 1988BriscoeVv. Klaus, 538 F.3d 252, 258 (3d Cir. 2008hese
factors inclde: (1) the extent of the party’s personal responsibility; (2) the prejudideeto t
adversary caused by the plaintgftonduct; (3) the history of dilatoriness; (4) whether the conduct
of the party or the attorney was willful or in bad faith; (5) the effectivenesmaetiens other than
dismissal, which entailan analysis of alternativ@anctions; and (6) the meritoriousness of the
claim. Poulis, 747 F.2d at 868No singlePoulis factor is determinative and dismissal may be
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appropriate even if some of the factors are not SsetMindek v. Rigatti, 964 F.2d 1369, 1373
(3d Cir.1992)Hicks v. Feeney, 850 F.2d 152, 156 (3d Cir.1988).

Here,the bulk of thdoulisfactors weigh in favor of dismissing this case without prejudice.
In the absence of any evidence to the contrary, the Court finds Plaintiff's comdietaying this
case to be wlilul and attributable ttverpersonally. Plaintiff has had ovéreemonths to expla
to the Court the reasons foerfailure to file her supportingstatement obrief, orto request an
extension oherdeadline butshe hasot done soMoreover, after the Court specifically ordered
Plaintiff to show cause why this case should not be dismissed for failure toygeg$taintiffdid
not respond or otherwisedicate tatheCourt thatshe intends to pursue this acti@ath Plaintiff s
failure to filehersupportingstatement antrief, andherfailure to comply with the Coud March
7, 20170rderto Show Cause, demonstrate she has abandoned this case.

Becausehere have only been two incidents of dilatory conduct in this case thicr the
purposes of th€oulis balancing testhere is no history of dilatoriness in this caSse Briscoe,
538 F.3d at 261 (“conduct that occurs one or two times is insufficient to demonstrate a dfistory
dilatoriness). Nonethelesshe Courtfinds Plaintiff's dilatoriness in filindher supportingbrief
has causegbrejudice to the Commissioner, whoursuant to L.Civ.R. 9.1(€), can file her
responsive briebnly after receipt of Plaintif6 supportingbrief, and thus has been unable to
oppose Platiff's appeal

In considering the effectiveness of an alternative sanction, the CourtHeiglsased on
Plaintiff's unresponsiveness to the March 7, 2@rder to Show Causend her apparent
abandonment of the casdternative sanctions would be fetiFinally, in considering the sixth

Poulisfactor,the Courdoes not have sufficient grounaisthis stage of the proceedirigevaluate



the meritoriousness of Plaintiéf claims because Plaintiff has not filedsupportingstatement or

brief explaining the basis fdrer appeal.

For these reasonthe Court finds thaon balancethe Poulis factors weigh in favor of

DISMISSING this caseNITHOUT PREJUDICE. An appropriate Order will follow.

Date: March 23, 2017 /s/ Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE




