HOMSI v. BOROUGH OF SEASIDE PARK et al Doc. 67

NOT FOR PUBLICATION

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY
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THOMPSON, U.S.D.J.

INTRODUCTION

This matter comes before the Court upaur motions forsummaryjudgmem, onefiled
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by DefendanOfficer Michael Whalen (ECF No. 49)one byDefendant Officer Anthony
Fumosa(ECF No. 50);,0one by Defendant®fficers Andrew Casole arllen Mantz (ECF No.
52) 2, andone by DefendantBorough of Seaside Pafoefendant Borough”) Seaside Park
Police Department'Defendant SSPD’)andP olice Chief Francis LarkilECF No. 51)
(collectively, “Defendants”)Plaintiff Mouaid Homsi (“Plaintiff’) opposes each Motio(ECF
Nos.59-60, 57, 61, 53 The Court has decided g®Motions on the written submissions of the
parties pursuant td.ocal Rule781(b). For the reasons stated &ier the Motions argranted as
to Defendants Fumosa, Casole, Mantz, and SSPDdemeld as to DefendatVhalen

Borough andLarkin.

BACKGROUND

This case arises fro@efendantspurportedviolations of Plaintiffs’ civil rights.At all
relevant timesPefendants Whalen, Fumosa, Casole, and Mantz were police officers
DefendanSSPD and Defendant Larkin was the PoliCéief.

On Memorial Day, May 26, 201# laintiff was in Seaside Park, New Jersey for a group
motorcycle ride thaPlaintiff described as‘dike run’ (Homsi Dep. 35512, 3522125 ECF
No. 57%5.) According to Plaintiff, he gavikis bag andhe keys to his motorcycl® another
person so that that person could leave to buy more alcéthor3(1174:18.) While that person
was gone, Plaintiff testified that he stayed on the beach and boardwakisnitiends. Id.
79:3-21.) Plaintiff claims thatfive to ten minutes latehelearned from a friend that the person
who had borrowed Plaintiff’'s motorcyclead been followed by the police, and ttia

motorcycle had been left in a gara@e. 82:16-83:9.) Plaintiff testified that he then went the

1 Defendant Whalen ipled only as “Officer M. Whalen.”"JeeCompl. at 1, ECF No. 1.)
2 Defendant Mantz is pled only as “Officer MantzZSgeCompl. at2.)
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location where his motorcycle had been &itiretrievedhis bag.(Id. 83:.9-13, 91:26-25.)

DefendanfFumosa observed an individual driving a motorcyatie@ high rate of speed
and inferred-based on the changing position of the motorcycle with regard to othertbarts
the motorcycle was going in and out of lanes over double yellow fResnosaDep. 86:518,
93:16-25, ECF No. 52.) DefendanFumosa eventually lost sight of the motorcyclist, but
civiians told him that the motorcycle had pulled into the drivewafya particular building. 1¢.
87:2-16.) Fumosaestified that he theabserved Platiff running out of the same buildingld(
87:1725.) Fumosa described Plaintiff as being the same person as the person who had been
riding the motorcycleerratically (Id. 87:20 (“the same guy, sports gear, and everything”).)
Plaintiff claims that he as walking, not running. (Homsi Dep. 108:289:4.) Defendant
Fumosa yelled “stop,” but Plaintiff did not std:umosa DeB7::-3, Homsi Dep. 109:1215.)
According to Plaintiff, he heard Defendant Fumosa yell “stop” but drew theusamclthat the
command was not intended for him. (Homsi D€j99:12-15.)

Defendant Whalen had been checking parking metkees heobserved a motorcycle
traveling atahigh speed. (Whalen Dep. 7415, ECF No. 573.) Shortly thereafteDefendant
Fumosa“called out that he was iafoot pursuit” and provided Plaintiff's locatior(ld. 74:16-
18.) Defendant Whaledlaims that hethenobserved Plaintiff running pakim, andthat
Defendant Whalethenbegan running towards Plaintiffld( 74:18-23.) According to Pdintiff,
Plaintiff began running only when Defendant Whad¢artedrunning towards him.Homsi Dep.
117:1213))

Plaintiff claims that he ran a total of abdme toten feet, and that after that he stopped
running, turned aroundput his hands up, and said “stop, stop, .spit” (Id. 117:13-5, 119:4
5.) Plaintiff testified that he wdabkentackled to the grounddy Defendant Whalenld. 117:15-
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16, 125:1-18) The amount of time between Plaintiff’'s surrender and his being taiskiexd

clear. Plaintiff testified that the time between his putting his hapdsnd the tackle was
“instantaneous.” Ifl. 125:4-7.) But he also testified that he had time to come to a full stop, turn
around, and speak several wobgdore being tackledld. 125:14-18.)

Defendant Whalen denies tackling Plaintiff and states that during the feoit pRiaintiff
tripped and fell into the street. (Whalen Dep. /4754.) Defendant Whalen stated that he then
kneeled next to Plaintiff.1qd. 75:4-5.)

At leastone other police officer had joined the pursuit during this time. (Homsi Dep.
119:7-25.)

Defendant Mantz was called to the sceaxr® when he arrived he observed Plaintiff
sitting on the curb and Defendant Fumosa standing next to him. (Manté@k§19, ECF No.
52-6.) DefendanMantz drove Plaintiffto the police statiomfter his arresthis is the only
involvement Defendant Mantz had witthis case that Plaintiff can recall. (Homsi Dep. 163:5
164:25.)

Defendant Casoleas called in to perforran Alcotest a breath test to measure blood
alcohol cogentration(“BAC”). (Casole Dep. 95:34, ECF No. 55.) Defendant Casole reported
directly to the police stationld. 95:13-15.) The Alcotest showed that Plaintiff's BAC was
.06%. (d. 128:25-129:3) Defendant Casole also performed a Horizontal Gaze Nystagmus testto
determine whether Plaintiff was intoxicatettiat test showed that Plaintiff showed four out of six
signs of nystagmug(ld. 110:12-25.)

Defendant Fumosa smelledt@hol on Plaintiff buthe did not recall Plaintiff slurring his
speech, having bloodshot eyes, or yelifigumosa Tr. 129:2830:3, 134:#17.) Defendant
Fumosaissued five motor vehicle summonsagainst Plaintiff driving while intoxicated
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N.J.S.A.839:450 careless drivingN.J.S.A.839:497, reckless driving N.J.S.A.8 39:496,
unsafe lane changhl.J.S.A.8 39:488 andfailure to signaJ N.J.S.A.8 39:4126 (Def.
Fumosa’s Stmt. Undisputed Material Facts JB3F No. 568.) He alsochargedP laintiff with
eluding an officer N.J.S.A.8 2C:292(b); resisting arresiN.J.S.A.8 2C:292(a)2); and
obstruding administration of lawN.J.S.A.8§2C:291. (Id.)

Plaintiff pled guitty to reckless driving, and the other four me@hicle summonses were
dismissed. I¢l. 1 34.) Plaintiff entered the Pretrial Intervention Program (“PTIRictvresolved
the three criminakharges.Ifl.) Plaintiff now claims that when he entered his guitty plea before a
Seaside Park Municipal Court juglghe did notruthfully answethe questionshe was asked
(Homsi Depl26:18-128:5.) Plaintiff maintains that, contrary to his statements before the
Municipal Court, he was not driving the motorcyclid. 28:24-129:2.) He claimsthathe was
untruthful before the Municipal Court because he “was presented with a charge thaibwas
to [him] to be illegal,” he could not afford to retain his attorney, and hel ¢umil afford an
expert that would be needed to disprove the criminal charges againstohifr28(24-129:23.)

Defendant Whalemrould not recall receiving anyaining specifically orhow to engage
in a foot pursuit with a suspect. (Whalen D2p14-20, 64:#11) An expert report
commissioned by Plaintiff found, among other things, that ivzfet Whalen had received no
formal training from Defendar@SP Danddid not know whether he was allowed to handcuff
Plaintiff. (Rivera Rot. at 16, ECF No. 542.) This reportlso found that several excessive force
complaints had been filed against other officers in previous yédrat §2.) Some of these
complaints were not reported to the Ocean County Prosecutor, were ingestigaompletelyor
late, and accepted policgficers’ written submissions without challengéd.(@t 4143, 46, 48.)
An expertretained byDefendants Borough, SSPD, and Lar#lisputes many of these claims.
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(SeeCeleste Rpt. ECF No. 64-64-3.)

Plaintiff brought the present case on May 23, 2@lléging nine Counts: (1) violation of
First, Fourth, and Fourteenth Amendment rigiider42 U.S.C8 1983(Compl. 1 84-101,

ECF No.1); (2) assault and batterg (1 10208); (3) violations of the New Jersey Constitution
under N.J.S.A810:62(c) (id. 11 109-16); (4)negligence i¢. 11 11#27); (5) false arresid. 11
128-34); (6) malicious prosecutiond( 1 13541); (7)intentional infliction ofemotional
distress id. 11 142-46); (8) abuse of proces&l( 11 14#51); and(9) civi conspiracyif. 11
152-59). The Complaint, as written, alleges all Counts against all Defend&ets.id {1 101,
108, 116, 127, 134, 141, 146, 151, 159.) Plaintiff has subsequently withdrawn some of the
Counts against particular Defendants or claimed that he never brought thoseiCthenfgst
place.(SeeBr. in Opp’n to Whalen Mot. Summ. J. at 1, ECF No. 59; Br. in Opp’'n to Fumosa
Mot. Summ. J. at 2, ECF No. 57; Br. in Opp’'n to Casole & Mantz Mot. Suinat 1, ECF No.
61.) Plaintiff withdraws his intentional infliction of emotional distress clainaiagt all
Defendants. (Br. in Opp’'n to Fumosa Mot. $omJ. at 2.)

On October 24, 2018, Defendafthalen moved for summary judgment. (ECF No. 49.)
Defendant Fumosalsomoved for summary judgmemn thesame day(ECF No. 50.0n
October 26, 2018, Defendants Casole and Mantz filed a Motion for Summary Judg@en
No. 52) separately that dadyefendants Borough, SSPD, and Lankioved for summary
judgment (ECF No. 51Plaintiff received a twaveek extension to respord all Motions (ECF
No. 54.) On November 19, 2018, Plaintiff fled Opposition to eachddo(ECF Nos59-60,

57, 61, 58.Each group of Defendants replied separately on November 26, 2018. (EGFNos.

65, 62, 64.)TheseMotions arepresently before the Court.



LEGAL STANDARD

Summary judgment shall be granted if “the movant shows that there is no gdispime
as to any material fact and the movant is entitled to judgment atex wf law.” Fed. R. Civ. P.
56(a); Celotex Corp. v. Catre77 U.S. 317, 322 (1986). A dispuse“genuine” if it could lead
a “reasonable jury [to] return a verdict for the nonmoving paAwnderson v. Liberty Lobby,
Inc.,477 U.S. 242, 248 (1986). A fact is “material’ if it wil “affetiet outcome of the suit under
the governing law.Td. Whendeciding the existence of a genuine dispute of material fact, a
court’s role is not to weigh the evidence; all reasonable “inferences, danbtssues of
credibility should be resolved against the moving paiMeyer v. Riegel Prods. Corg20 F.2d
303, 307 n.2 (3d Cir. 1983). Consequently, “[sJummary judgment is precluded if a dispated
exists which might affect the outcome of the suit under the controling sulestint.” Josey v.
John R. Hollingsworth Corp996 F.2d 632, 637 (3d Cir. 1993)itiflg Anderson477 U.S. at
248).

In resolving a motion for summary judgment, a district court considers dtediawn
from “the pleadings, the discovery and disclosure materials, and anyieffid€urley v. Klem
298 F.3d 271, 277 (3d Cir. 2002) ifternal quotations omitted). The court must determine
“whether the evidence presents a sufficient disagreement to require ssarbbniis a jury or
whether it is so onsided that one party must prevail as a matter of l&wderson477 U.S. at
251-52. More precisely, summary judgment should be granted if the evidence availabte woul
not support a jury verdict in favor of the nonmoving padyat 248-49. The Court must grant
summary judgment against any party “who fails to make a showing sufficiegahbiish the
existence of an element essential to that party’s case, and on which thatipaear the

burden of proof at trial. Celotex477 U.S. at 322.
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DISCUSS ON

Summary Judgment is Denied for Defendant Whalen

Plaintiff brings, among othehings, a 81983 claim against Defendant Whalen for
excessive forceBut agenuine disputeas to material facts exdstsosummary judgment as to
Defendant Whalen is denied.1983 states that:

Every person who, under color of any statute, ordinance,at®gll custom, or

usage, of any State or Territory or the District of Columbia, subjectguses to

be subjected, any citizen of the United States or other person within the

jurisdiction thereof to the deprivation of any rights, privieges, or immanitie
secured by the Constitution and laws, shall be liable to the party injured

Excessive force in effectuating an arregtisunreasonable seizunader the~ourth
Amendment othe U.S. Constitutionandthereforegives rise to a § 1983 clai@rahamyv.
Connor, 490 U.S. 386, 394 (1989T.he Fourth Amendment’s reasonableness test issfasatific
Id.at 3%. TheCourt must examine the use of force from the perspective of a reasonalde offic
at the sceneponsidering the officer's need to make sgdicond decisions ambt accounting for
the benefits of hindsightld. at 396.The relevant factors to be considefieddetermining if
excessive force was employed include “the severity of the crime at iskathewthe suspect
poses an immediate threat to the safety of the officers or others, and wWieekhactively
resisting arrest or attempting to evade arresidiy.” 1d. The court should also considéine
possibility that the persons subject to the police action are themsielesds or dangerous, the
duration of the action, whether the action takes place in the context dingffes arrest, the
possibility that the suspect may be armed, and the number of persons with whom the police
officers must contend at one tiheSharrar v. Felsing128 F.3d 810, 822 (3d Cir. 1997).

Viewing the facts in the light most favorable to Plaintiifefendant Whalen tackled

Plaintiff after Plaintiff had clearly surrendered to the polednere other officers were present to
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help restrain Plaintiff should that need ari®& the other hand, viewing the facts in a light
favorable to Defendant Whalen, Plaintiff tripped of his @ecord.The Court cannot, at this
juncture, determine whether Defendant Whalen employed excessive formgen any forcat
all.

The same factual dispute prevents a grant of summary judgment on the baslifieaf qua
immunity. “[Q]ualified immunity shields government officiajengaged in discretionary
functions] from civil liability as long ‘as their conduct does not violate clearkalgished
statutory or constitutional rights of which a reasonable person would have kndaGieevy v.
Stroup 413 F.3d 359, 364 (3d Cir. 2005) (quotihtarlow v. Fitzgerald457 U.S. 800, 818
(1982)). A court must determine whether the right violated was cleaaplieséd such that
“every reasonable official would have understood that what he [was] dolatgs that right.”
Mullenix v. Lunal36 S. Ct. 305, 308 (2015). Further, while “qualified immunity is an objective
guestion to be decided by the court as a matter of law,” it is up to the judgtermine[]
disputed historical facts material to tpealified immunity question.’Carswell v. Borough of
Homestead381 F.3d 235, 242 (3d Cir. 2004ee alsaCurley v. Klem298 F.3d 271, 278 (3d
Cir. 2002).The samefactual disputeslismissed abovieave unresolved whetheckarly
established constitotial right was violatedTherefore, summary judgment cannot be granted on
the grounds of qualified immunity.

1. Summary Judgment is Granted for Defendant Fumosa

After taking account of Plaintif withdrawal of various claims, Plaintiff alleges that
DefendanfFumosa violated Plaintiff's federal constitutional rightsder42 U.S.C. § 1983
(Count 1), violated the New Jers@gnstitution undeN.J.S.A.8 10:62(c) (Count 3), was
negligent (Count 4)effected a false arrest (Count 5), engaged in malicious ptase¢Gount
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6), committed abuse of proceg€3ount 8), and committed civil conspiracy (CountEAch of
these claims fails, and summary judgment is granted for Defendant Fumosa.

A. 42 U.S.C. 81983

Plaintiff alleges treedistinguishableclaims against Defendant Fumosader thelU.S.
Constitution: false arregtalicious prosecutignand failure to intervenePlaintiff's guilty plea to
reckless driving vitiates the false arrest and malicious proseatiions, and the fact that
Defendant Fumoskcked a reasonable opportunity to intervene vitiates the final claim.

“To state a claim for false arrestunder the Fourth Amendmentingffplenust estabilish:
(1) that there was an arrest; and (2) that the arrest was made with@ltlgprobuse .Jamesy.
City of WilkesBarre, 700 F.3d 675, 680 (3d Cir. 201A.false arrest claim wil not stand so
long as there is probable causedorycrime for which the person was arrest@arna v. City of
Perth Amboy42 F.3d 809, 819 (3d Cir. 1994) (citiigdwardsv. City of Phila, 860 F.2d 568,
575-76 (3d Cir. 1988))Here Plaintiff was arrested on several charges, including reckless
driving. Plaintiff later pled guitty to the reckless driving changdich establishegprobable
causdor that chargePlaintiff's false arrest claim therefore il

To prove malicious prosecution unde@d983,a plaintiff must show that:

(1) the defendants initiated a criminal proceeding;

(2) the criminal proceeding ended in plaingfffavor;

(3) the proceeding was initiated witligprobable cause;

(4) the defendants acted maliciously or for a purpose other than bringing the

plaintiff to justice; and

(5) the plaintiff suffered deprivation of liberty consistent with the conoept
Seizure as a consequence of a lggateeding.

Kossler v. Crisanti564 F.3d 181, B(3d Cir 2009)(quoting Estate of Smith v. Marasc®18
F.3d 497, 521 (3d Cir. 2003yhe second element, favorable termination, has not beein met

this casePlaintiff was issued two bundles of chargisee charges related to resisting arrest,
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and five motor vehicle summonsd3laintiff agreed to enter the PTI program to resolve the
charges relating to resisting arrest; entry into PTl is not a favoratn@nation. Fernandez v.
City of Elizabeth468 FApp'x 150, 154 (3d Cir. 2012)Plaintiff pled guity tothereckless
driving charge and a guity plea is not a favorable terminatiémaly, the othermotor vehicle
charges have not been favorably terminated, even though they were dishissade a
conviction onanycharge arising out of a single @&tn unfavorable terminatiofor all charges
Kossler 564 F.3cat 188 (finding that aggravated assault, disorderly conduct, and public
intoxication charges all arose from the same athtgntionally making physical contact with a
city police officer after consuminglcohol’). Here, Plaintiff's act of reckless driving
encompasses athotor vehicle chargesis such, these charges were not favorably termjnated
and Plaintiff's § 1983 maliciouprosecution claim fails.

Plaintiff's 81983 claim against Defendant Fumosa for failure to intervene is insufficient
as well A police officer has a duty to take reasonable steps to inteineneessive forcéaken
by another officer, as long as the offr has a “realistic and reasonable opportunity” to intervene.
Smith v. MensingeR93 F.3d 641, 65G1 (3d Cir. 2002) (applying the doctrine under the Bight
Amendment);Bryant v. City of Philg.518 F. App’x 89, 93 (3d Cir. 2013) (expandifgnitHs
reasming to other constitutional violations)n this case, even taking the facts in the light most
favorable to Plaintiff, only a moment passed between Plasiiffenderingand Defendant
Whalen's tackle. Defendant Fumoseerefore lacked a “realistic and reasonable opportunity” to
prevent Defendant Whalen from tackling Plaintiff. Summary judgment forridafé Fumosa on
Plaintiff's § 1983 claims is therefore appropriate.

B. N.J.S.A §10:(c)

N.J.S.A. 8 10:€(c) states tht:
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Any person who has been deprived of any substantive due process or equal
protection rights, privieges or immunities secured by the Constitutiorwerda
the United States, or any substantive rights, privileges or immuniiesresl by

the Constitution or laws of this State,.may bring a civil action for damages and
for injunctive or other appropriate relief.

State law under this provision largely parallels federal law under 8§ $@#8.e.gMorillo v.
Torres 117 A.3d 1206, 1213 (N.J. 2019pecifically, 8§ 1983's requirement that favorable
termination exist for a malicious prosecution claim has been followed und€x6g(a). Perez v.
City of Elizabeth2016 WL 6134927, at *4 (N. SuperCt. App. Div. Oct. 21, 2016)Qbchinetz
v. Maple Shade Tw20155 WL 3869711, at *4 (N.J. Supéit. App. Div. Oct. 21, 2015).
Because the analysis is the same for Plaintiff's § 1983 claims a®8 Z(c) claims, summary
judgment in favor of Defendant Fumosa is appropriate as to the latter.

C. Negligence, False ArrestandMalicious Prosecution

Plaintiff brings common law causes of action for negligence, &alsst, and malicious
prosecutionBecause probable cause existed for Fumosa to arrest and charge Blamtifigry
judgment is approjate for these claims.

Where probable cause exists, a plaintiff may not establish any ofctheses of action.
The elements of negligence df®) a duty of care, (2) a breach of that duty, (3) proximate cause,
and (4) actuadlamages.Townsend v. Pierre10 A.3d 52, 61 (N.J. 2015) (quotifplzo v. Cty.
of Essex960 A.2d 375, 584 (N.J. 2008)Vhere probable cause exists, a police officer has a
priviege to arrest a suspe&eRestatement (Second) of Torts § 12In( Law Inst. Nov. 2018
update) Probable cause theref@lgminaes any duty an officer may havet to arrest a suspect,
anddestroys any claim of negligencEalse arrestis the arrest of a party without legal
justification. Mesgleskiv. Orabonv48 A.2d 1130, 1138 (N.J. Super. &bp. Div. 2000). A

finding of probable caussEsodefeats a cause of action for false ardelseat 1139.A claim of
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malicious prosecution requires pro@l) that the criminal action was instituted by the defendant
against the plaintiff, (2) that it was actuated by malice th@) there was an absence of probable
cause for the proceedingnd (4) that it was terminated favorably to the plaintifiéimy v. City
of Jersey City836 A.2d802, 806 (N.J. 2003) (citinggind v. Schmid337 A.2d 365, 368 (N.J.
1975)) (emphasis addedBecause the absence of probable cause is an element of malicious
prosecution, a finding of probable cause forecloses a malicious prosecutoaslael

In this case, probable cause existed for each offense with which Defendana Fumos
charged Plaintiff.Plaintiff pled guity to reckless drivingN.J.S.A.8 39:496, establishing
probable cause for that offenges to the other driving offenses, Defendant Fumosa observed an
individual on a motorcycle driving quickly and moving in and out of lanes in violation &ttraf
laws. He then observed Plaintiff walking from the same place DefeRdamtsa believed the
motacycle to beandwearing the same clothes as the motorcyclist. Later, Defendant Fumosa
smelled alcohol on Plaintiff. This is sufficient to establish probahlese for dving while
intoxicated which is defined as “operat[ing] a motor vehicle while untter influence of
intoxicating liquor . . . or operat[ihga motor vehicle with a blood alcohol concentration of
0.08% or more.’N.J.S.A.839:450. It also provides probable cause fareless driving
defined as “driv[ing] carelessly, or without due caution and circuatispe in a manner so as to
endanger, or be likely to endanger, a person or propéity.’S.A.8 39:497. Additionally,
Defendant Fumosa observed the driver of the motorcycle faiing to “degefkarly
aspracticable entirely within aingle lane and. .not be moved from that lane until the driver
has first ascertained that the movement can be made with,’safetyding probable cause for
an unsafe lane changd.J.S.A.8 39:488 Finaly, Defendant Fumosa’s observations provided

probable cause for failure to signal, defined as “turn[iagy vehicle without giving an
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appropriate signal.’N.J.S.A.§39:4126

Defendant Fumosa also had probable cause for thedhingieal charges related to
evading arresDefendant Fumosa observed a person on a motorcycle failing to pull over for
police officers. He then observedhintiff running away from police officers after being ordered
to stop. He therefore had probable causetest and charge Plaintifor eluding an officer,
defined aswhile operating a motor vehicle . .. knowingly flee[ing] or attempt[ingjelude any
police or law enforcement officer after having received any signal foatm afficer to bring the
vehicle . . .to a full stop.”N.J.S.A.82C:292(b). He also had prable cause for resisting arrest,
defined &by flight, purposely prevent[ing] or attempt[ing] to prevent a law enforce wiiner
from effecting an arrestN.J.S.A.§ 2C:292(a)2). Finally, Defendant Fumosa had probable
cause foobstruding administréion of law, which includes “prevent[ing] or attempt[ing] to
prevent a public servant from lawfully performing an official function bynseof flight,
intimidation, forceviolence, or physical interference or obstacl.J.S.A.§ 2C:291. (Id.)

Probablecause defeats Plaintiff's common law claims for negligence, false,anelst
malicious prosecution. Summary judgment in favor of Defendant Fumosa on these i€ount
therefore granted.

D. Abuse of Process

Abuse of process i&he improper, unwarranted, andrperted use of process after it has
been issuell Ash v. Cohnl94 A. 174,176 (N.J. Ct. Err& App. 1937). Importantly “New
Jersey law requires a further coerciveatdr the process issu@sorder to prove an improper
use of legal procedureSimone v. Golden Nugget Hotel & Casif44 F.2d 1031, 1038 (3d Cir.
1988) (emphasis addedrollecting casesyee also Fleming v. United Parcel Serv., ]664
A.2d 657, 682 (N.J. Super. Ct. Law Div. 1992) (finding that defendant’s suggesibpldintiff
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resignprior to his arrestis insufficient to establish abuse of process because#sne
coercive acafterthearrest)Here, Plainff has not presented any evidence showing that
DefendanfFumosa took any coercive action after arresting and charging Plaintifthigor
reason, Defendant Fumosa is entitled to summary judgment on this Count.

E. Civil Conspiracy

Civil conspiracy is‘a combination of two or more persons acting in concert to commit
unlawful act, or to commit a lawful act by unlawful means, the prinaemnent of which is an
agreement between the parties to inflict a wrong against or injury upon arsottlean overt act
that results in damageBanco Popular N. Am. v. Gan@i®s A.2d 253, 263 (N.J. 2005) (citing
Morgan v. Union Cty. Bd. of Chosen Freeholdé83 A.2d 985, 998 (N.&uper. Ct. App. Div.
1993)).Inferring an agreement from circumstantial evidence is acceptablenandny cases
may be the only way to establish a claim of conspirdtgrgan, 633 A.2d at 998. However, in
this case Plaintiff has put forward no evidermesumstantial or otherwise, showing why or how
Defendant Fumosa could have worked together with others tongkenawful action.
Defendant Fumosa had apparenpart in the alleged excessive foeféected by Defendant
Whalen. AndDefendanfFumosés arrest and charging of Plaintiff, as explained above, was not
unlawful. Summary judgment is therefore granted for Defendant Fumosa on this claim.

Because all claims against Defendant Fumosadaihmary judgment is granted in his
favor.

1. Summary Judgment is Granted for Defendants Casole and M antz

Plaintiff brings claims against Defendants Casole and Mantz for fexgrstitutional
violations umler 42 U.S.C. § 1983 (Count 19tate constitutional violationsinderN.J.S.A. 8

10:62(c) (Count 3)negligence(Count 4), false arrest (Count &ndcivil conspiracy (Count 9).
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Summary judgment is appropriate on behalf ofddefints Casole and Mammeach of these
Counts.

As to Plaintiff's § 1983 claimsDefendants Casole and Marlid nottackle Plaintiff, did
not arreshim, and did notcharge him.But Plaintiff alleges that they are liable nonetheless for
failure tointervene.However, Defendants Casole and Mantz were not present when Defendant
Whalen allegedly tackled Plaintiff, sleeylacked a “realistic and reasonable opportunity” to
prevent that constitutional violatioree Smith293 F.3d at 656b1. And Defendant Fumosa’s
actions in arresting and charging Plaintiff were proper beqauobable cause existed for each
charge Therefore Defendants Casole and Mantz cannot have failed to intervene in a
constitutional violation.

Plaintiffs common law claims againgtese defendants similarly falefendants Casole
and Mantz were not present when Defendant Whalen allegedly tackledfPanthey can bear
no responsibility for thaincident. Defendants Casole and Mantz also cannot be held vicariously
liable for Dédendant Fumosa’s arrest acldargeof Plaintiff because these actions were not
tortious. Summary judgment is therefore granted for Defendants Casole and Mantz.

V.  Summary Judgment is Granted for Defendant SSPD

“In New Jersey a municipal police department is not an entity seperatdife
municipality . . .."Adams v. City of Camde#61 F. Supp. 2d 263, 266 (D.N.J. 2006)ere
both a municipality and its police department are defendants in an actigolidbede partment
should be dismissedVoodyard v. Cty. of EssgxXl4 F. App'x 177, 181 (3d Cir. 2013jor this
reason, summary judgment should be granted in favor of DefeR8&M
V. Summary Judgment is Denied for Defendants Borough and Larkin

Theliability of Defendants BoroughandLarkin hinges on their roles as policymakei®o
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hold a municipality liable, a plaintiff must show that there was a palicgustom causing the
constitutional deprivationThomas v. Cumberland Cty49 F.3d 217, 222 (3d C014) (citing
Monellv. Dep’'t of Soc. Seryd36 U.S. 658, 69®1 (1978)). Where a claim is based on a
failure to train or to supervise, a plaintiff must demonstbath “deliberate indifference to the
rights of persons with whom those employees will €amto contact Thomas749 F.3dat222
(quoting Carter v. City of Phila.181 F.3d 339, 357 (3d Cir. 19%9qinternal quotations omitted);
as well as a “cawt nexus” between the failure to train and dmmstitutional injury,id. 222,
226-27 (citing City of Canton, Ohio v. Harrigi89 U.S. 378, 391 (199. A finding of
deliberate indifferenceequires thathe constitutional violationbe a “highly predictable
consequence” of the failure to traid. at 225 (citingConnick 563 U.S. at 64), which arises
where a pattern of similar violations has occurred in the jgastt 223 (citingConnick 563 U.S.
at 62), or where the need for training is “obvipugl. (providing the example that the need to
train officers on the use of deadly force is obvigating Canton 489 U.Sat390 n.10). An
individual may also be held liable as a policymaker in the saamer as municipaliy. A.M.
ex rel.J.M.K. v. Luzerne Cty. Juvenile Detention (372 F.3d 572, 586 (3d Cir. 2004).

In this case, the underlying constitutional violation that has survived synudgment
is Defendant Whalen’s alleged tackle of Plaintifhere is a genuine dispute of material factas
to whetherDefendant Whalen’s action is a highly predictable congemef a failure to train
and whether a failure to train caused ¢bestitutionalviolation. Plaintiff has presented evidence
showing that Defendant Whalen had not received any training Def@ndants Borough or
Larkin on how to pursue a suspect on fd®kintiff has also filed an expert report showing that
pastcomplaints of excessive force were not reported properly to the Ocean Coos®ycUirRor

and were not thoroughly investigated. Plaintiff has therefore provided suifffaiets to put into
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guestim whether Defendants Borough and Larkin failed to train Defendant Whalen and whethe
that failure caused use of excessive force in a way that was highly predictable. Summary
judgment in favor of DefendaBorough and.arkin is therefore denied.

CONCLUSION

For the foregoing reasons, the Motions for Summary Judgment are granted as to
Defendantd~umosa, Casole, Mantz, and SSPD; tiedMotions are denied as to Defendants
Whalen, Borough, and LarkiAn appropriate ordewill follow.

Date: 12/14/2018 /s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.
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