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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

BOSE OGBEBOR and ALICE
OMORGIE,

Plaintiffs,
Civ. Action No.: 16-34FLW) (DEA)
2
OPINION
J.P. MORGAN CHASE, N.A.,, M&T
BANKING, and BAYVIEW LOAN
SERVICING,

Defendants.

WOL FSON, United States District Judge:

Plaintiffs Bose Ogbebor (“Ogbebor”) and Alice Omorgie (“Omorgi&bllectively,
“Plaintiffs”) filed their Complaint asserting vaus state and federal clainasising from an
underlying New Jerseyforeclosure action that resulted the involuntary sale of Plaintiffs’
residence. Presently before the Court aresggaratenotiorsto dismiss the Complainpursuant
to Federal Rule of Civil Procedure 12(b)(1) dri{b)(6, filed by defendant J.P. Morgan Chase,
N.A. (“Chase) and defendast M&T Banking (“M&T”) and Bayview Loan Servicing
(“Bayview”) (collectively, the “M&T Defendants”) respectively. Based on the judgment of
foreclosurein the state courtDefendants contenthat Plaintiffs’ Complaint is barred by the
RookerFeldman doctrine, the New Jersey entire controversy doctrine, res judicatallatetal
estoppel Fa the reasons set forth below, ChHasaotionto dismisss GRANTED, and Plaintiffs
claims for breach of contraict Count One, violations of the New Jersey ConsumaundrAct (the

“NJCFA”), N.J. Stat. Ann56:8-1 etseq, in Count Two and fraudulent misrepresentation in Count
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Four areDISMISSED as toChase TheM&T Defendantsmotionto dismissPlaintiffs’ claim for
violations of the Real Estate Settlement Procedure Act (“RES&dgeinst the M&T Defendants

in Count Threes DENIED. To the extent that Count Two asserts a NJCFA claim against M&T
for conduct that piates the statcourt judgment of foreclosurthat claim is dismissedyut
Plaintiffs are givenleave to file an Amended Complaiiat sssert an NJCFA claim againg&T
and/or Bayviewfor conduct post the foreclosure judgmenithin 15 days from the date of the
Order @companying this Opinion.

I FACTUAL BACKGROUND AND PROCEDURAL HISTORY'?

On April 25, 2007 Plaintiffs executed amortgage to secure a $358,000 loan from Chase
for the purchaseof a property located &5 Riddle Avenue, Hampton, New Jer$t8827 (the
“Resdential Property”). Compl., 1 8, 2From 2007 through 201Rlaintiffs residedat the
Residential Property until Hurricane Irene left the residence uninhkitigb at § 10. After the
hurricane,Plaintiffs movel into another residence with their agl’es while the Residential
Property remained vacantd. Because of financial strain, Plaintifiiege that thegefaulted on

their mortgage payments Chasein November 2011.1d. at  21. Several montHater, in

1 On these motions, Plaintiffs’ allegations in the Complaint will be accepted ag-titbermore

“a district court ruling on a motion to dismiss may not consider matters extratedhse
pleadings.... However, an exception to the general rule is that a document integeadgiicttty
relied upon in the complaint may be considered watremnverting the motion [to dismiss] into
one for summary judgment.”_In re Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1426 (3d
Cir. 1997) (internal quotation marks anitaton omitted) (alteration iriginal); see alsdn re
Donald J. Trump Gano Sec. LitisTaj Mahal Litig, 7 F.3d 357, 368.9(3d Cir. 1993) (stating
that “a court may consider an undisputedly authentic document that a defendant attaames a
exhibit to a mabn to dismiss if the plaintifé claims are based on the document.”) (internal
guotation marks and citation omitted). Here, Plaintiffs’ Complaint alleges migcbriny
Defendants in the servicing of Plaintiffs’ mortgameluding the institution of a foreclosure action

in New Jerseysuperior Court Defendants havattached various court documents related to that
state court foreclosure action. Thus, this Court will consider those documengtsilintethe
allegations in the Complaint.




February 2012Plaintiffs submitted a mortgage modificati@pplicationto Chase. Id. at 713.
Chase serRlaintiffsa letterconfirming receipt of the applicatiobutChaseallegedlysentanother
letter stating thait could not locate Plaintiffs’ mortgage modificatiapplicaton and requested
that Plaintifs submit a new requesid. at ] 13-14. Plaintiff resubmitted theilloan modification
requesto Chase in March 2014d. at  15.

At some time befordune 2012Plaintiffs called Chase to inquire about the statugheir
pending mortgage modificatiorapplication Id. at § 16. Plaintiffs allege thatudng that
conversationa Chase representatit@d Plaintiffs that they must transfer title of Plaintiffental
property,located aB2 Willoughby Street, Newark, New Jersey 07112 (the “Rental Property”), to
Chasean order to secure a loan modificationthe Residential Propertyd. at  17.The mortgage
for the Rental Property was also held by Ciade. at § 21. John Rieger (“Rieger”), a Vice
President at Chassubsequentlgent Plaintiffs a lettedated June 1, 2012, which statéthank
you for talking to us about the opportunity to eliminate your mortgage debt and avoid foreclos
As we discussed, once thelease of youpropertyto Chase is complete, you will owe nothing
more on your mortgage and will receive modification on the othéd.’at § 18, Ex. A.Plaintiffs

allege that they accepted Chasgffer of settlement when Plaintiffctmpleted andeturned by

2 From the Complaint, it is unclear whether both Plaintiffs executed the mortgageure a loan

on the Rental Property. Indeed, the allegations in connection with that propersgaant.
However, the Court is able to glean the following informatiamfrthe Complaint: Plaintiffs

allege that thegefaulted on their mortgage payments on the Rental Property in November 2011,
and Chase filed a foreclosure complantOctober 2013- approximately one year after Chase
initiated the foreclosure proceeding the Residential Propertyd. at 1 21, 50.

3 Plaintiffs allege that, at the time Rieger sent the Iettey;“were approximately seven (7) months
behind on the Chase mortgage on the Rental Property, which amounted to approximately $7,700
in arrears.Plaintiffs were also approximately seven (7) months behind on the Chase mortgage on
the [Residential Property], which amounted to approximately $22,000 in arrésrat’| 21.



fax to Chase all forms requested by Chase in order to relinquish title Retital Property to
Chase in exchange for a modification of the mortgage on the [Residential Propliektgf § 19.

In August 2012Plaintiffs called Chast inqure about'the status of both the dedatlieu
for the Rental Property and the modification of the [Residential Propertgdpage’ Id. at |
29. Plaintiffs claim that &hase representatiteld them that “their modification application had
becomestale and that anpdated application wagquired. Id. at  30. ThereafteRlaintiffs
submittedan updated applicatian September 2012ld. Neverthelessn October 2012, Chase
allegedly contacted Plaintiffs and requested another applicataom, Plaintiffs once again
complied Id. at 1 31. Over the next couple of monfsintiffs claim that “[theyjvere in constant
contact with Chase regarding the status of the modification applications and thenatdi
documents that either needed to be updated or resubmitted per Chase’s’rielqaesi 34,but
Plaintiffs maintain thaChase failed to advise them of thtatecourtaction seeking to foreclose
on the Residential Propertyd. at § 35.

On October 10, 201Z hasefiled its foreclosurecomplaintagainst both Plaintiffen the
New Jerseyuperior Courtld. at  32seeDeclaration of Micha€lrainor, Esq.(“*Trainor Decl.”),
Ex. B. WhenPlaintiffs failed to answer the foreclosure complaihestatecourt entered default
against Plaintfs on December 31, 20125eeCompl.,Ex. A. Plaintiffs allege that,;roFebruary
6, 2013, fthey] reviewed the Court Docket at the Superior Court of New Jersey,” and discovered
that thestatecourt had etered default againghem? Id. at § 41. According to Plaintiffs, “[this

was the first tim¢they] became aware of the existence of the foreclosure actidrat  42.The

4 In their ComplaintPlaintiffs allege that the stateurt entered “defult judgmerit on December
31, 2012. Seeid. at § 41. Howevetthe docket in the foreclosure action provides that the state
court only entered default against PlaintifseeTrainor Decl., Ex. B.



following day, Plaintiffs filed amotion to vacate defaulbut the state courgectedthat motion
“for non-conformarme onFebruary 27, 2013."d. at 143. On April 3, 2013, Chase moved for
final judgment, and because the motion was uncontestestatieeourtentered judgment against
Plaintiffs on May 1, 2013, and scheduled Bigeriff's Salefor August 31, 20131d. at 11 4445.
Plaintiffs filed anothemrmotion to vacate judgment on June 5, 20iti3at § 46 That motion
contained a proposeaghswer to Chasg’foreclosure complaintyhich statedhat Plaintiffs had
“been diligently trying to apply for a loan modification with [Chasé}it Chas€'is [attempting]
to deny[Plaintiffs] the opportunity to seek the foreclosure alternative program availaBleg”
Trainor Decl., Ex. C. It further statedhat Chase “acted in an unfair and deceptive manner,
withholding foreclosure intent fronPJaintiffs]. Made false promise and misrepentation about
modifying [thg loans when it had no intention of doing sdd. Furthermorewith respect to the
proposed affirmative defensd¥aintiffs asseddthat Chaseviolated the “New Jersey Consumer
Act.” 1d. Thestate courdenied thanotion to vacatgudgmenton July 23, 2013and issued
written memorandum opinionld. at 46 seeDeclarationof Jame®Berg Esq. (“BergDecl.”),
Ex. B. In thatdecision despie Plaintiffs argument to the contraryhe statecourt foundthat
“[ Plaintiffs] were fully aware of the pending foreclosure and during their pursuit of a possible
modification consciously chose not to file an answer and instead allowed the foredimsur
proceed uncontestedBerg Decl., Ex. B In addition, the court concluded thalthoughPlaintiffs
asserted'some defenses that purport to challef@kase’s]standing, [those defenses] are not
sufficiently supported to effectively questi¢@hase’s]foreclosure and subsequently obtained
judgment.” Id.
After the motion to vacatéhe foreclosure judgment was denied,early 2014 M&T

“became successat-interest to [Chase] with respect to the servicing of Plaintiffs’ mortgage loan”



on the Residential PropertyCompl., 11 4, 51 At around the same time, Bayvi@agsumed the
respasibility of servicing agent for M&T. Id. at 11 5, 51.After the M&T Defendantsstarted
servicing Plaintiffs’ mortgage, Plaintiffs claim that they “submitted a new loan modification
application to Bayview in March 2014.1d. at § 52. On October 1,2014, howeverChase
purchased the Residential Property for $a0@heSheriffs Sale® 1d. at § 53 Although not
alleged in the Complaingn December 8, 201#laintiffs filed a motion to set aside tbaleof
the Residential Properiyn state court See Trainor Decl., Ex. B That motion was denied on
January 13, 2015, and the state couder was accompanied by a memorandymimion. Id. at
Ex. D. In thatopinion, the state coufirst concludecthat “[ Plaintiffs] were fully aware of the
foreclosure process throughout the relevant time period, regardless of the mamhieh they
were served with notice.”ld. at Ex. A. The court furtherconcluded, [Plaintiffs’] primary
argument is that they had a pending loardification review at the time «fale. However, there
is noright to a loan modification under New Jersey lavd: Ciritically, when confronted with
the argument that Chase acteda fraudulent manngthe statecourt made the following
determination“The record does not support fiidaintiffs’] claim that they were coerced into loan
modification negotiations, or that this was done fraudulentlg.” Insteadthe court found that
“[i]t is undisputed thafPlaintiffs] failed to pay on their obligation, ultimately permittif@hase]
to force the sale of the property to satisfy such obligatidd.” After that motion was denied,
Plaintiffs did not file an appeal to the New Jersey Appellate Divigiom the state court
foreclosure actionudgment. Compl., I 47. Plaintiffs claim that they‘were dissuaded from

appealing the Court’s decision by counsel and by counsel for Chase, whal &auntffs that a

® The state court adjourned the Sheriff's Sale orotamasiondo allow the parties to negotiate a
loan modification.SeeTrainor Decl., Ex. A.



modification would be forthcoming and that no action to sell the [Residential Propentid
proceed.” Id.

After the motion to set aside the sale of the property was denied, Plainitffson was
scheduled for FebruaB; 2015. Five days prior to the evictidmoweverOgbebor filed a Chapter
13 petition in the United States Bankruptcy Coortthe District of New JerseyOn May 11,
2015, Ogbebofiled an adversary proceedingthe Bankruptcy Courgsserting various stasad
federal claims against Chase, M&T and Bayview based on nearly identicaltialtsgas the
instant Complaint.SeeBerg Decl.,Ex. E. In that proceeding, Chas&d a motion to dismiss,
and the Bankruptcyourt issued a written opiniotienying in part the motion® Seeln re
Ogbebor No. 1511420, 2015 WL 5177739, at *1 (Bankr. D.N.J. Sept. 3, 200¥) March 28,
2016, the adversary proceeding wasninatedvhen themainbankruptcy petitionvas dismissed.

On June 10, 2016, Ogbebor and Omoriged the instantComplaint. In Count One,
Plaintiffs assert a breach of contract claim against Chase because “Plaintiffeasaledtered
into a written Agreement whereby Plaintiffs agreed to convey their ibt@resseparate Rental
Property to Chase, and in exchange Chase agreetb initiate a foreclosure action against
Plaintiffs’ [Residential Property] and grant her a modification of her gage loan for that
property.” Seeid. at § 57. HoweverPlaintiffsS claim that “Chase breached the contract by
surreptitiously commenmag foreclosure proceedings against Plaintiffs and failing to provide her
with a mortgage modification despite Plaintiffs’ acceptance of and fuibipeance under the
Agreement.” Id. at { 60. With respect to the relief sought, Plaintiffs allege that they are entitled

to $269,500 in ascertainable losses because, “[i]n reliance on the June 2012 Agreemadifis, Plaint

® The claims asserted in the adversary proceeding, as well as the Bankruptts/deaision, will
be discussednfra.



declined the pending offer for sale on the Rental Property and forewent the opportusitihie s
Rental Property at market value,” theratgpriving Plaintiffs of “approximately $60,000 in lost
equity.” Seeid. at § 61. Additionally, Plaintiffs allege that they invested approximately $209,500
into “an addition, alterations, repairs, and renovations” on the Residential Prddegy 62

In Count Two, Plaintiff allege that Chase and M&T violatked NJCFA, because “Chase
induced Plaintiffs to enter into the June 2012 Agreement by affirmativelyseyneg to Plaintiffs
that [Chase] would not initiate and prosecute a foreclosure anttl woant Plaintiffs a loan
modification if Plaintiffs conveyed their interest in [the Rental Property ts€]tiald. at § 67.
However, Plaintiffs claim that various Chase representatives, includegeiR made false or
misleading statements to Plaifgifthat Chase would not foreclose on either the Rental Property
or the [Residential Property], when in fact Chase was continuing its forexlasdrcollection
activities full bore.” Id. at | 6869. Furthermore,Plaintiffs allege that Chase and M&T
pumposefully delayed the loan modification process by “repeatedly request[indg]pleul
submissions of information and documentation from Plaintiffs, claiming that the etformwas
lost or never received.ld. at § 72 According to Plaintiffs, “Chase aig&T Bank never intended
to provide Plaintiffs with a mortgage modification and Chase never intended to henor i
agreement with Plaintiffand thus all representations made to Plaintiffs by Chase and/or M&T

Bank were false and Defendants, and each of them [sic] them to be fals€ Id. at § 73.As a

" In this Count, Plaintiffs’ allegati® against M&T appear to concern the loan modification
application on the Residential Propethat occurredprior to the issuance of the foreclosure
judgment Somewhat inconsistently, Plaintiffs alsbegethat M&T did not become the servicer
on the Residential Property mortgage until 2014, which is after the state ectared the
foreclosure judgment. The significance of this apparent inconsistency wikdesdedinfra.



result Plaintiffs assert that they “have suffered an ascertainable loss in the apooahtto
$269,500,” idat | 74, as well as treble damages, attorneys’ fees and lhsis | 75.

In Count Thre, Plaintiffs assert a claim agairtee M&T DefendantsunderRESPA
alleging that Plaintiffs “submitted a loss mitigation application... to Defendant BI&&tvicing
agent, Defendant Bayview Loan Servicinggeid. at I 77, but “[w]hilePlaintiffs’ loss mitigation
application was still under review, Defendants M&T and Bayview, both scheduled and cdnducte
a Sheriff's Sale of Plaintiff's [Residential Property] in October 20%4d. at § 79. Moreover,
Plaintiffs allege thathe M&T Defendants tlid not send Plaintiffs a notice that they were not
eligible for any loss mitigation option prior to conducting the foreclosure siaeat § 83. Indeed,
Plaintiffs claim that, “[a]t the time of the October 2014 Sheriff's Sahe)] had not ben offered
any loss mitigation options to either accept or rejelct. ‘at § 84. Based on these alleged violations
of RESPA, Plaintiffs assert that they “are entitled to actual damaig¢stosy damages, and
reasonable attorneys’ feedd. at 1 86.

In Count Four, Plaintiffs bring a claim against Chase for fraudulent misexgegion.
Similar to their claim under the NJCFA, Plaintiffs allege that Chase made false statémen
Plaintiffs in order to mislead them into thinking that the partiesémdered into an agreement to
restructure Plaintiffs’ mortgage on the Residential Property, but Greseactually initiated a
foreclosure action in state couriSeeid. at | 8892. Because Plaintiffs relied on Chase’s
misleading statementseeid. at 193, “Plaintiffs suffered damages, including but not limitedato

loss in equity in the Rental Property; costs incurred to repair and renovateesidejRial

8 This type of claim issometimegeferred to as “dual tracking.”SeeGresham v. Wells Fargo
Bank, N.A, 642 Fed. Appx. 355, 359 (5th Cir. 201dp(faltrackingis the term given to situations
in which the lender actively pursues foreclosure while simultaneously cangidlee borrower
for loss mitigation options.”).




Property]; service charges, late fees, legal fees, valuation fees, insgeesand delingue tax
fees assessed against Plaintiffs during the relevant time period; deterenceeéking other
remedies to address their default and/or mortgage payments; and damadg.toldreat  94.

On July 8, 2016, the M&T Defendants filed their motiondismiss, and Chase filed a
separate motion to dismiss on July 22, 20R&intiffs have opposed both motions.
. LEGAL STANDARD

When reviewing a motion to dismiss on the pleadings, courts “accept all fdteggatians
as true, construe the comipiigin the light most favorable to the plaintiff, and determine whether,
under any reasonable reading of the complaint, the plaintiff may be entitkddetd rPhillips v.

Cnty. of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008) (internal quotation noanikied). Under

such a standard, the factual allegations set forth in a complaint “must be enougé &oright to

relief above the speculative levelBell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007).

Indeed, “the tenet that a court must a¢@eptrue all of the allegations contained in a complaint is

inapplicable to legal conclusionsAshcroft v. Igbal, 556 U.S. 662, 678 (2009)A] complaint

must do more than allege the plaintiff's entitlement to relfefcomplaint has to ‘show’ sucha

entitlement with its facts."Fowler v. UPMC Shadyside, 578 F.3d 203, 211 (3d Cir. 2009).

However, Rule 12(b)(6) only requires a “short and plain statement of the tlawng
that the pleader is entitled to relief” in order to “give the defattiar notice of what the..claim
is and the grounds upon which it rests.” Twombly, 550 U.S. at 555. The complaint muc incl
“enough factual matter (taken as true) to suggest the required eleftestdoes not impose a
probability requirement at éhpleading stage, but instead simply calls for enough facts to raise a
reasonable expectation that discovery will reveal evidence of the necessary .&leRigifips,

515 F.3d at 234irfternal quotation marks and citati@mitted); Covington v. Int'l Assh of
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Approved Basketball Officials, 710 F.3d 114, 118 (3d Cir. 2013) (“[A] claimant does not have to

set out in detail the facts upon which he bases his cldine. pleading standard is not akin to a
probability requirement; to survive a motion to dismésspmplaint merely has to state a plausible
claim for relief.”) (nternal quotation marks and citatiomitted).

In sum, under the current pleading regime, when a court considers a dismissal megon, thr

sequential steps must be taken: first, “it must take note of the elements thef phaistiplead to

state a claim.” Connelly v. Lane Const. Corp., 809 F.3d 780, 787 (3d Cir. 20h&rifal
guotations markand brackets omitted)Next, the court “should identify allegations that, because
they are no more than conclusions, are not entitled to the assumption of tiditi{internal
guotationmarks omitted). Lastly, “when there are weflleaded factual allegations, teeurt
should assume their veracity and then determine whether they plausiblysgite an entitlement
to relief.” Id. (internalquotationmarksand brackets omitted).
1. DISCUSSION

In this matter,while there are twoseparate motianto dismiss all of the Defendants
contend that PlaintiffSComplaint is barred by the Rookiéeldmardoctrine, théNew Jersegntire
controversy doctrine, res judicasad collateral estoppel Distilled to its essencé)efendants
argue tlat Plaintiffs are attempting teelitigate theunderlying state court foreclosure action
becauseheyare dissatisfied with the result of that proceedihgresponse, Plaintiffargue that
their claimsare not barredsince theComplaint asserts claims arisifgm Defendantsbreach of

a loan modification agreement and th@gceptiveand fraudulentonduct,which isunrelated to

®To the extent that any of tilefendantaisserargumens unique to that particular party, the Court
will address those argumerssparatelyinfra.
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the state court foreclosure judgmelmaddition,Plaintiffsreasorthat their claimsrenot germane
to the foreclosure actidmecauseheydo not relate to the mortgage itself
a. Rooker-Feldman Doctrine

1. The Adversary Proceeding in Bankruptcy Court

In January 2015, Ogbebor file a Chapter 13 petition irBdr&kruptcyCourt, and, lsortly
thereafter,shefiled an adversary complainassertingnearly identical claims athe instant
Complaint!® SeeBerg Decl., Ex. E. However, theredse majordifference in the adversary
proceedingOgbebor specifically requested that the Bankruptcy Court invalidate énégfStSale
and reinstate the mortgagethe adversary proceedingd. In responseChase filel a motion to
dismiss Ogbebor’s adversary complaint, and the Bankruptcy Seugda written decision, dated
September 3, 2015Seeln re Ogbebor, 2015 WL 5177739, at *Here without providing any
authority to support such an argumedpiaintiffs requesthat this Court adopt theonclusionof
the Bankruptcy Courthat the RooketFeldman doctrinedoes not operate to bar Plaiffs’

claims!?

101n the first count, Ogbebor alleged that Chase breached a loan modificatiomexfregth
Ogbebor, because Chase foreclosed on the Residential Property instead of hoaagngement
to accept the title to the Rental Property in exchange for a lodification with respect to the
Residential PropertySeeBerg Decl., Ex. E.In the second count, Ogbebor claimed that Chase
and M&T Bank violated the NJCFA when representatives from those entities falsé or
misleading statements to Ogbebor abousthtus of her loan modificationd. In the third count,
Ogbebor sought injunctive and declaratory relief against Chase and M&T, cgdfcriequesting
that “the foreclosure sale on October 1, 2014 be set aside and the property retulaiatft@pRd
the mortgage reinstated consistent with the terms of the agreement of the’ pittids.the final
count, Ogbebor asserted a claim against the M&T Defendants for violatiorARBEleging that
those entities arranged and conducted a Sheriff's Sale thigre was a pending loss mitigation
application.

1 To be clear, the Bankruptcy Court considered whether the aforementioned doctrieds bar

claims against Chase only, not the M&T Defendants. Of timaiégourt did not consider whether
the New Jersey entire controversy doctrine was applicable.

12



In connection witlChase’anotion,the Bankruptcy Cousdtated “turn[ing] to Defendant’s
arguments with respect to both tReoker Feldman doctrine andes judicata/ collateral estoppel
defenses|,Jt] heCourt disagrees, in part, with Defendants proposed application otbkeseses,
i.e., thatOgbebor’s claims were barreth re Ogbebor, 2015 WL 5177739, at(gmphasis in the
original). The court reasoned

While this Court must and should respect these factual findings, to which there has
been no appeal taken, the Court is also cognizant that dees@ninations were
made in the context of deciding Plaintiffs motion to set aside the sheri#'s kal

order to be successful, Plaintiff had to meet a substantially higher threshold of
proofs than required in her present adversary complaint. In pbifaict, New
Jersey case law is clear that while the Chancery Division has the inherentyauthorit
to vacate aleeriff's sale, within the Court’s discretion, First Trust National Assoc.

V. Merolg 319 N.J. Super. 44, 49 (App. Div. 1999), such relief shbelgranted

only in the rarest instances when it is necessary for compelling reasonsttyrem

a plain injustice.SeeE. Jersey Sav. & Loan v. ShatkP6 N.J. Super. 473, 476
(Ch. Div. 1987)Karel v. Davis 122 N.J. Eq. 526, 529 (E. & A. 1937). A juditi

sale may be set aside based on fraud, accident, surprise, mistake, irregufariti
the conduct of the sale, or for several other equitable considerations. U.S. Bank
Nat. Assn v. Rodrigue2013 WL 238179, at *2 (N.J. Super. Ct. App. Div. Jan. 23,
2013). Judge Coleman’s determination that no such circumstances or
considerations warranted the grant of such extraordinary relief asngpeati
sheriff’'s sale, does not mean necessarily that Plaintiff could not succogssékie

out claims for either breadf contract or violation of the NJ Consumer Fraud Act.
The motion before Judge Coleman was one of limited scope and did not require
Judge Coleman to address all of the issues raised in Plaintiff's Amended @©dmpla

Id. Although the Bankruptcy Coufvund thatthe RooketFeldman doctrine was inapplicaple
concluded that the doctrine of collateral estoppel barred the claim for inpiacid declaratory
relief, because “all of the elements for the application of collateral estogpebeen met.” 1d.

at *5. The courtexplainedhat it “will not undertake to vacate the sheriff's sale where the equities
do not warrant such relief.”ld. With respect to the remainingaims against Chasethe
Bankruptcy Courtoncluded that Ogbebtalleged thebare minimum of facts needed to establish

a breach of contract claim” against Chase,at *3 (emphasis in the originalput the court

dismissed the NJCFA claim becau@gbebor only asserted conclusory allegations that Chase’s

13



conduct was either fraudulent@eceptive.ld. at *3-4. Ogbebor was granted leave to amend her
complaintto address the deficienciesthe NJCFA claim.ld.

Plaintiffs argue that,under the doctrine of issue preclusion, the Bankruptcy Court’s
decision on theRookerFeldmanissue preventsDefendants from relitigatinghat issue here.
Generally speakinga plaintiff is precluded fronrelitigating a certain claimor issue that was
actuallyraised, or should have been raisduking theformer action before a court of competent

jurisdiction. SeeGreat W. Min. & Mineral Co. v. ADR Options, Inc., 882 F. Supp. 2d 749, 760

(D.N.J. 2012),aff'd, 533 Fed. Apg. 132 (3d Cir. 2013)(“Res judicata encompasses two
preclusion conceptsissue preclsion, which forecloses litigation of a litigated and decided matter
often referred to as direct or collateral estoppel, and claim preclusiorh dikadlows litigation

of a matter that has never been litigated but which should have been presentedlier suikd)
(internal quotation marks and citation omitteowever whena court of competenarisdiction
decides anssueof law or fact it is possible fora defendanto be precludedfrom raising an
argumentn a subsequent actidhat seekgo rditigate the issuedecidedin a prioraction See

Hawksbill Sea Turtle v. Fed. Emergency Mgmt. Agerk®6 F.3d 461, 475 (3d Cir. 1997) (“The

doctrine of collateral estoppel prevents the relitigation of issues that have lmeéedda a
previous action.”). Fourequirementsnust be satisfieth order for thedoctrineto attach (i) the
issue sought to be precluded musthEsameneinvolved in the prior action; (itheissue was
fully and fairly litigated (iii) the issue was determined bfirzal and valid judgment; and (ithe

determinatiormust have beeessential to the prior judgment. Peloro v. United States, 488 F.3d

163, 174175 (3d Cir.2007) étating thata bankruptcy courtlecisioncan bar an issue in a
subsequent district court proceeding whenrdgpiirement®f issue preclusioare present)see

Katchen v. Landy, 382 U.S. 323, 334 (1966) (“The normal rules of res judicata and collateral

14



estoppel apply to the decisions of bankryptourts.”); see alsdBd. of Trustees v. Centra, 983

F.2d 495, 505-506 (3d Cir. 1992).

In this matter,the first and second requirements of the issue preclusion doctrine are met.
After Ogbeborfiled her adversary complain€Chase argued that Ogbebor’s claims weaged
under the RookeFeldman doctrinebased onthe state courfjudgment of foreclosure The
Bankruptcy Court disagreed with Cha¥éhen Plaintiffs filed nearly identical claintsthe instant
Complaint Chaseasserted theameRookerFeldmanargumenin its defense Thus the issueof
RookerFederaldecided in th&ankruptcyproceedings the same issue in this mattétoreover
thatissue was actually litigated in tlaelversary proceedingefore the Bankruptcy Coudince
Chase raised thdefensein its motion to dismiss, and the Bankruptcy Judge issued a written
decisionthat concluded that the Rookiéeldman doctrine was inapplicabl&eeln re Ogbebar
2015 WL 5177739at *4. Thus,the first and secondequiremets are easily satisfied,and the
issue of preclusion distills to whether the Bankruptcy decision is a final udiginent.

The Third Circuit has explained that, “[u]nlike claim preclusion, the effectigenieissue
preclusion..., does not require the entry of a judgment, final in the sense of being appehiable.”

re Brown 951 F.2d 564, 569 (3d Cir. 199EkgeBurlington N. R.R. Co. v. Hyundai Merchant

Marine Co, 63 F.3d 1227, 1233 n.8 (3d Cir. 1995). Rather, “the doctrine of collateral estoppel
applies whenever an action is sufficiently firm to be accorded conclusiva.effe re Brown

951 F.2d at 569nternal quotation marks and citation omittezheFree Speech Coalition, Inc. v.

Attorney Gen. of U.$.677 F.3d 519, 541 (3d Cir. 2012) (“There is no brigid rule regarding

what constitutes a ‘final judgment’ fassue preclusion.”). The Third Circuit has articulated
several factorto determinavhethe a priorjudgments sufficiently firm, including “whether the

parties were fully heard, whether a reasoned opinion was filed, and whethdetision could
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have been, or actually was, appealdd.te Brown 951 F.2d at 56%eeln re Docteroff 133 F3d
210, 216 (3d Cir. 1997) (stating treajudgment is not sufficiently final whehe prior court “gave

insufficient consideration to the issue’); see alsdVNalters v. TehraniNo. 136544, 2015 WL

1815510, at *12 (D.N.J. Apr. 21, 201%)f'd sub nom, In re Walters 649 Fed. Appx. 273 (3d

Cir. 2016).

In the priorBankruptcy proceedingvhile the court foundthatthe state court applied a
stricter standard with respect to the motion to set abielesale of the Residential Properag
opposed to the less rigorous standard on a motion tossigmissing from the decision is the
applicable standard under the Roeketdman doctrineandanyanalysis as to why thaoctrine
did notapplyto bar Ogbebos claims against Chas&eeln re Brown 951 F.2dat 570 (stating
that a reasoned opinion must reflect “an appreciation of the relevénafatfamiliarity with the

applicable law.); see e.q, Braden v. City of Philadelphia, No. 2818, 1999 WL 126929, at *1

(E.D. Pa. Mar. 9, 1999¢éncludingthat the prior judgment was not final because“tiezision

was not a reasoned one, grounded in material fact and law.”). Indeed, the BanKayntisy
decision in that regard was cursory. The only statement that the Bankruptcy Caeldsria the
issue of RookefFeldman is that the court disagreed with Chase’s argument that the Rooker
Feldman doctrine barred Ogbebor’s clainishe Bankruptcy Court then went onaoalyzethe
doctrine of collateral estoppeBecausehere isno analysis in regard to the application of the
Rooker-Feldman doctrine, it is difficult for this Court to determine whetheBam&ruptcy Court
gave sufficient consideration to the issugeeln re Brown 951 F.2d at 569see alsdn re
Docteroff 133 F.3d at 216. In syniis Court concludes that the Bankruptcy Court’s decision on

this issue is not sufficiently firm to be accorded conclusive effeche instant matter Id.
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Accordingly, the doctrine of collateral estoppel does pmtcludeChasefrom arguing that th
RookerFeldman doctrine bars Plaintiffsfaims

1. Substantive Analysis of the Doctrine

Defendants’first contention is that this Court lacks subject majiieisdiction to hear
Plaintiffs’ claims under the Rookéfeldman doctrine. “The Rookefeldmandoctrine strips
federal courts ofyrisdiction over controversiethat are essentially apgle from statecourt

judgments.” Williams v. BASF Catalysts LLC765 F.3d 306, 315 (3d Cir. 2014pnternal

guotaton marks and citation omitted) Stateddifferently, “RookerFeldman.. is a narrow
doctrine, confined to cases brought by stadert losers complaining of injuries caused by state
court judgments rendered before the district court proceedings commenced andg afigttict
court review and rejection of those judgmeénts. (internal quotatn marks and citation omitted);

seeExxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 284 (2005).

In order for the RookeFeldman doctrine taleprive a federal court of subject matter
jurisdiction the Third Circuit has stated thatur requirements must be satisfiédt) the federal
plaintiff lost in state court; (2) the plaintiftbmplain[s] of injuries causedly [the] statecourt
judgments; (3) those judgments were rendered befiwe federal suit was filed; and (4) the

plaintiff is inviting the district court to review and reject the state judgnmeréseat W. Mining

& Mineral Co. v. Fox Rothschild LLP, 615 F.3d 159, 186 Cir. 2010)alterations in original)

(citing Exxon Mobl Corp, 544 U.S. at 284 The Third Circuithasexplained that “[t}he second

and fourth requirements are the key to determining whether a federal suitgegsgmtependent,
non-barred claim,”or whetherthe newly raisectlaims are so inextricably intertwined that a

“favorable decision in federal court would require negating or reversirgjdbteecourt decision.”
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Great W. Mining & Mineral Cq.615 F.3d at 165, 170 n.deeln re Madera586 F.3d 228, 232

(3d Cir. 2009); In re Knapper, 407 F.3d 573, 581 (3d Cir. 2005).

With respect to the first and fourth requiremenii® state court entered final judgment
against Plaintiffs in the foreclosure action on May 1, 2013. Compl., -9%.4%hile Plaintiffs
did not partici@tein the foreclosuractionprior to the entry of judgment, Plaintiffited a motion
to vacate judgment on June 5, 2013, which the state court subsequently denied on July. 23, 2013
SeeBerg Decl., Ex. BseeCompl., 1 46. OnOctober 1, 2014, Chase phased the Residential
Property athe Sheriff's Saleid. at 1 53, ands a resultPlaintiffs filed a motion to set aside the
sale of the Residential Propedy December 8, 2014eeBerg Decl., Ex. Bwhichthe state court
deniedon January 13, 2013d. at Ex. A Even thoughhey lostin the Superior CourPlaintiffs
failed to file an appeal to the Appellate Divisioal. at I 47. Instead, Plaintiffs chogefile their
Complaintbeforethis Courton June 10, 2016 almosttwo years after the state court entered the
judgment of foreclosure, and approximatelye and a half years after the state court denied
Plaintiffs’ motion to set aside tHgheriff’'s Sale Clearly,the foreclosure judgment wasndered
well before Plaintiffsfiled the Complainthere and since Chase obtained a judgement of
foreclosure and ultimately purchased the Residential Property at thef’Sigaié,Plaintiffs are

state court losersSeeGreat W. Mining & Mineral Co., 615 F.3d at 166.

Before turning to the merits of thremainingrequirements, Plaintiffs contend that the
RookerFeldman doctrine is inapplicable because the Complaint does not seek injunative reli
but rather, monetary damages stemming from Defendants’ alleged fraudulent tconduc
connection witlthe agrement to exchange the title of the Rental Property for a loan modification
on the Residential Property. That argumenmisplaced. The fact that Plaintiffs seek money

damages instead of an outright invalidation of the state court foreclagigmé¢nt des not
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necessarily preclude the application of the Rodle@ddman doctrine.SeelLaychock v. Wells

Fargo Home Mort., 399 Fed. Appx. 716, 718 (3d Cir. 2010) (affirming the district court’s

conclusion that claims for money damages, which were predicated on an allegedulwrong
foreclosure, should be dismissed under the ReBkfman doctrine because tieguested relief
required the district court to determine that the state court erroneouslydgntiyment)see also

Zoglauer v. Smith182 F.3d 923 (7th Cir. 1999) (stating that “the Rodke&ldman doctrine applies

equally to claims for monetary damages and requests for injunctive rel\&filtughby v.

Zucker, Goldberg & Ackerman, LL(ONo. 137062, 2014 WL 2711177, at *6 (D.N.J. Jun. 16,

2014) (stating tat “the form of relief is not dispositive to the application of ReokerFeldman
Doctrine.”). While examining theequestedelief is usefuin determiningvhether thanewclaims
are barredthe focus of the Rookdfddman doctrings on whether the dla complains -either
explicitly or implicitly —that the plaintiff was haned by the state court judgment, thereby inviting

district court to review antejectthat judgment.SeeGreat W. Mining & Mineral Co., 615 F.3d

at 166.

Turning now to the second and forth requiremeedsyts in theThird Circuit have held
thattheRookerFeldmandoctrine applies when a mortgagor challenges the judgment in his or her
New Jersey foreclosure actiorSeeln re Madera 586 F.3d228, 232(3rd Cir. 2009) (when
confronted witha postforeclosure federal dia for rescission of a mortgage, the Third Circuit
held thatthe rescission claim was inextricably intertwined with the state countclosure
judgment, since “a favorablgecision for the [plaintiff] in the federal courts would prevent the
[state court] from enforcing its order to foreclose the mortggde.re Knappey 407 F.3d at 581
(a federal claim for absence of personal jurisdiction in the underlying stateaction is barred

by RookerfFeldman because plaintiff “can only prevail if a federal court concludes thaatbe st
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courts’ default judgments were improperly obtaingdée alsdreat W. Mining & Mineral Co.,

615 F.3d at 170 n.4.
The Third Circuit has explaingdata courtmust examine the gravamen of the complaint
to determine whether the “claims are in essence an attack on the state court judgment of

foreclosure.” Gage v. Wells Fargo Bank, N.A., 521 Fed. Appx. 49, 51 (3d Cir. 2@b8¢luding

that the plaintiff cannot evade the RookEeldman doctrine, since the “comiplareveals the
nature of [the plaintiff'sjclaims agaiat Wells Fargo: the bank had night to foreclose on the
property and therefore committed ‘criminal acts’ by enforcing the li@sace judgment....")see
In re Madera586 F.3d at 232In fact, @wurts in this strict regularlyholdthat the RookeFeldman
doctrine prohibitxlaims in a federal actiahatchallenge the validity of the mortgage or thght
to foreclosesincesuch claimseffectively seek to negate or reverse state court judgment of

foreclosuret? SeeDunbar v. Nationstar Mortg., LLC, No. #4259, 2016 WL 6804874t *2

21n a recent unpublished opinion, the Third Circuit appears to cast doubt on the proposition that
a challenge to the validity of the mortgage is alone sufficient to deprive iatdistrt of subject
matter prisdiction under Rookdfeldman. In_Monclova v. U.S. Bank, N.A., which dealt with a
federal suit arising out of a state court judgment of foreclosure, the ThoditGheld that the
RookerFeldmandoctrine barred the claim explicitly asking the disteourt to overrule the
judgment of foreclosure. Monclovav. U.S. Bank, N-A.Fed. Appx---, No. 163677, 2017 WL
118015, at *1 (3d Cir. Jan. 12, 201 Mlowever, the court reasoned that the “complaint can also
be read to contain claims concerningrhaaused by the defendants, not the statet judgment,
which would not be barred by Rookieeldman,’such as'those [claims] challenging the validity

of [the] mortgage and the legitimacy of the assignmentld..at *2. Instead, the court concluded
that those claims are more properly “barred by New Jersey’s preclusiomeediecause they
could have been raised in the foreclosure proceedinlg. Thedecision inMonclovaseems to be

at odds with other Third Circuit decisions, including the published decision in Great WigMini
Mineral Co, which reiterated thahe concept of “inextricably intertwined” continuesgovern

the Rod&er-Feldman analysis, which bars a claimat complais of harm caused by a statourt
judgment and seeks teject or negate that judgment, particularly in the foreclosure .af@reat

W. Mining & Mineral Co., 615 F.3d at 170 n.Meverthelesghis Court need not weigh in on that
issue because, even if Counts One, Two and Four are not barred by the R¥dkemn doctrine,
they are barred bthe entire controversy doctrindlew Jersey’s preclusion doctring[ See
Monclova,--- Fed. Appx.---, No. 16-3677, 2017 WL 118015, at *2.
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(D.N.J. Nov. 16, 2016) (holding that the court lacked ectynatter jurisdictionsince Rooker-
Feldman prohibg the Court from exerargy jurisdiction over Plaintif§ statutory and common
law claims challenging the validity oféHoan agreement and Defendamight to foreclosé);

Lewis v. Pennymac Corp., No. 1614, 2016 WL 2901707, at *@.N.J. May 18, 208)

(concludingthat the court did not have jurisdiction, under the Rodledman doctrine, because
“[tlhe gravamen of Plaintiff's Complaint is that Defendants had no right or standingettoke

on the Property.”); Siljee v. Atl. Stewardship Bank, 16-1762 2016 WL 2770806, at *5 (D.N.J.

May 12, 2016)(holding that the Rookdfeldman doctrine barred a breach of contract claim
because “[i]ts essence... is that the mortgagevialid or that Atlantic had netanding to assert
it.”).

In the instant mé&er, Plaintiffs go to great lengths to point out that the Complaint does not
expressly seelan invalidation of thestae court foreclosure judgment While Plaintiffs
characterize their harm as relating to Defendants’ conduct, the gnawdr@®unts One (each
of contract), Two (violation of the NJCFA) and Four (fraudulent misrepresemtagek taattack
the state court foreclosure judgment, since Plaintiffs are impliedly challetihginglidity of the
mortgage and right to foreclose on the ResideRtiaperty. Indeed, those Counts rest upon the
same factual allegationsPlaintiffs allege that they entedeinto anagreement withChase
modifying the terms and conditions of thenortgage orthe Residential Property redructure
the mortgage so that Plaingf€ould afford to make paymentbut, Chase proceeded to file a
foreclosure action. Plaintiffeirtherclaim thatbothChase and M&Tengaged in dilatory tactics
andmade fraudulent or misleading statements to Plaintiffbtoscate their intention to foreclose
on the Residential Property. With respect to Count One, assuming the existencéfcanva

modification,the breach of contract claiptesumes that the state court should not have entered a
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judgment of foreclosurebecausePlaintiffs complain that the terms and conditions of the
underlying mortgage were altered by a subsequent loan modification agrétesmbenturred prior

to the institution of the foreclosure complaint and entry of foreclosure judgr8es§iljeg 2016
WL 2770806, at *5 Clearly, Count One iso inextricably intertwined withthe foreclosure
judgment that a favorable decision in this Court would recuifiedingthat the stateourtwas

wrong in entering a foreclosure judgméot Chase SeeGreat W. Mining & Mineral Co., 615

F.3d at 165, 170 n.4.

In their NJCFA claim in Count Twdlaintiffs’ allegation of wrongdoing focuses solely
on Chase’s conduct that occurreeforethe foreclosurgudgmentwas entereah 2013 But, at
the same time, Plaintiffs include M&T as a participant in that alleged fredccurred during
the mortgage modification procesSeeg e.g, Compl., § 73alleging that “Chase and M&T Bank
never intended to provide Plaintiffs with a mortgage modification and Chase never intended t
honor its agreement with Plaintiffs....”)Thoseallegationsagainst M&T are inconsistent with
Plaintiffs’ own allegation regarding when M&T began servicing Plagitifhortgage,i.e., in
March 2014, which was after the state court foreclosure judgnidmis,the allegations of fraud
cannot plausiblye asserted against M&T in Count Twb.As to ChasgPlaintiffs allege that it
engaged in fraudulerdonductthroughout the loan modification processich as making false
representations to Rdiffs about the status of their applicatiaman attempt tonisleadPlaintiffs
into thinking that Chase woulibt pursue foreclosureBased on those allegatigitsis clear that

Plaintiffs seek to undermin€hase’sright to foreclose upothe Residential Properfysincethe

13To the extent that Plaintiffs wish to assert a separate NJCFA claim against ThB&&ndants
for their actions that occurreadterthe judgment of foreclosureye Court grants Plaintiffs leave
to amend the pleadings.
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crux of Plaintiffs claim is that Chase obtained the foreclosure judgment through fr&ee.

Leisure TechologyNortheastinc. v. Klingbeil Holding Co., 137 N.J. Super. 353, 356 (App. Div.

1975) (“The defense of unclean hands is cognizable in a foreclosure action.”)Rodker
Feldmandoctrine prohibits this Court from making precisely the kind of findings calledyfor b
Plaintiffs, which would invalidate the bases of the state court judgrBentlarly, Plaintiffs’ claim
against Chase for fraudulemtisrepresentatiom Count Four must fail for the same reason as
Plaintiffs’ NJCFA claim.Plaintiffs allege that Chase and its representataugsh as Riegemade
false statements to Plaintiffs in connection with the mortgage modification agmplicand that
Chase purposefully neglected to tell Plaintiffs that it had filed a forecl@i@n in the NHw
Jersey Superior Court. In effect, Plaintiffs ask this Court to find that Chasel staddiave been
entitled to the dreclosure judgment in state court, because Chase engaged in a pattern of fraud
prior to that judgment. Accordingly, the Court finds that Plaintiffs’ claim€&ounts Two and
Four are inextricably intertwined with the state cqudgment.

With respectd Count ThreePlaintiffs allege thathe M&T Defendantslid not provide
Plaintiffs with loss mitigation options prior to thals of the Residential Property, and tha
M&T Defendantscheduled and conducted tBkeriff's Sale even though Plaintiffs had a loss
mitigation application pending with Bayviewnlike the other Counts, Plaintiffs’ RESPA claim
stands on different footing, since it does not challeaigfjeer the validity of the underlying

mortgage or Chase’s right to foreclosBeeGreat W. Mning & Mineral Co., 615 F.3d at 166

(stating that the Rookdfeldman doctrine does not lid@imswhere the source of the injury is the

defendant’s action, not the state court judgmesa; als&iljee v. Atl. Stewardship BanR016

WL 2770806, at *5 (concluding that the Rookerldman doctrine did not bar the RESPA claim

becauserioncompliance witiRESPAdoes not implicate the validity of the mortgage or Atlastic’
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standing. It is not inconsistent with the existence ohal fudgment of foreclosure.”)Indeed,
Plaintiffs allege that the conduct of the M&T Defendants occurred after then@rdgof
foreclosure was enteredAccordingly,Plaintiffs’ RESPA chimis not barred under the Rooker
Feldman doctrinebecausehe source of injury is not the foreclosure actinay is the claim
inextricably intertwined with the state court judgment.

2. The New Jersey Entire Controversy Doctrine

As the Court has previously noted, to the extent that the Ré@léman doctrine does not
divestthis Court of subject matter jurisdictiahe New Jersey entire controversy doctrine operates
to bar Counts Ondwoand Fou. The Third Grcuit has describethe entire controversy doctrine
as “an extremely robust claim preclusion device that reqadesrsaries to join all possible claims

stemming from an event series of events in one suit.” Chavez v. Dole Food Co., Inc., 836

F.3d 205, 229 n.130 (3d Cir. 2016hternal quotation marks and citation omiftezeeRicketti v.
Barry, 775 F.3d 611, 613 (3d Cir. 2015Jhe doctrine “requires a party to bring in caaionall
affirmative claims that [it] might have against another party, including calait@sand cross
claims,and to join in that actioall parties with a material interest in tb@ntroversypr be forever

barred from bringing a subsequent action involving the same underlying f&stsdline Prods.,

Inc. v. C & W Unlimited 109 F.3d 883, 885 (3d Cir. 1997) (internal quotation marks igattba

omitted (alteration in original) seeN.J. Ct. R. 4:30A (Non+joinder of claims or parties required
to be joined by the entire controversy doctrine shall result in the preclusion of tiedoctaims

to the extent required by the entire controversy doctribe....

141 note that the Bankruptcy Judge did not consider the issue of the Entire ControvetriyeD
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With respect toforeclosure actionsthe entire controversy doctrine does not bar a
subsequent claim unless itgermane SeeN.J. Ct. R. 4:646. “Claims are considered to be
germane to a foreclosure action if they arise out of the mortgage thabasth®f the farclosure

action.” Coleman v. Chase Home Fin., LLC ex rel. Chase Manhattan Mortg. Corp.,ed46 F

Appx. 469, 472 (3d Cir. 2011xeeLeisure Technologortheast, InG.137 N.J. Supemt 349

(“The use of the word ‘germanéi the language of the rule undatedly was intended to limit
counterclaims in foreclosure actions to claims arising out of the mortgagactiansvhich is the

subject m#er of the foreclosure action.”)Courts n this district havexplained that “any conduct

of a mortgagee known tihe mortgagor prior to the institution of a foreclosure that could be the
basis of an independent action for damages by reason of the mortgagee having brought the

foreclosure could be raised as an equitable defense in the forecladebedwski v. Welld=argo

Bank N.A., No. 075236 2010 WL 2595237, at *6 (D.N.J. Jual, 2010) (internal quotation

marks and citation omittedsee alsd-raizev. Gov't Nat'| Mortg. Assh, No. 147152,2016 WL

958392 at *9 (D.N.J. Mar. 14, 2016) (holding that, “[b]Jecause the claims would have been
‘germane’ in the sense that they arose from the relevant mortgage transhetyi@re now barred
by the entire controversy doctrine.”).

In the instant mattethe entire controversy doctrirtgars Counts One, Two and Four
becawse those claimarise out othe mortgagdransactiorthat was the basis of the New Jersey
Superior Court foreclosure actiamnd judgment® The crucial point is that Plaintiffs had the
opportunity to raise #seclaimsand counterclaims in the state cdoreclosure action, but failed

to do so. Indeed, the state court noted that Plaintiffs had proper notice of the foecatdzur

1Swith respect to Count Two, the Court again notes that the Entire Controversyeloaly bars
conduct that predatdéke judgment of foreclosure in state court.
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and consciously chose not to participatetii after the foreclosure judgment was entered
Relatedly Plaintiffs could have filed an appeal with the Appellate Division to overtuen t
foreclosure judgment and set aside the sale of the residence, but they chose not tadkedp.
the fact thaPlaintiffs did not utilizethe opportunity tofully litigate their claims in the state court
actionis the very reason why the entire controversy doctrine appliess,Plaintiffs have failed

to establislihatthey were noaffordeda full and fair opportunity tatigate their claims.SeeHeir

v. Delaware Rier Port Auth., 218 F. Supp. 2d 627, 636 (D.N.J. 2002) (“Application céribiee

controversy doctrineequires equality of forum, that is, the first forum must have been able to
provide all parties with the sanf@ll andfair opportunityto litigate the issues and with the same
remedial opportunities as the second forum.”) (internal quotation marks anzhoitaitted; see

Dukes v. Lancer Ins. Co., 390 Fed. Appx. 159, 163 (3d Cir. 2010).

Plaintiffs havealsofailed to establish that #claimsraised in this mattewere unknown
or unaccrued during the foreclosupeoceeding particularly sincethe alleged wrongdoing

underlying Counts One, Two and Fqredatedheforeclosure judgmentSeeln re Mullarkey

536 F.3d at 229 (“The entire controversy doctrine does not apply to bar component claars that
unknown, unarisen, or unaccrued at the time of the original action.”) (internal quotetiks and
citation omittedl. Indeed Plaintiffs alreadyraisedmost of these issugalbeit notclaims,to the
state court in both their motion to vacate the foreclosure judgment and motion tds¢hasale

of the Residential PropertyseeMystic Isle Dev. Corp. v. Perskie & Nehmaidi2 N.J. 310, 323

(21995) (In essence, it is the factual cimatances giving rise to the controversy itself, rather than
a commonality of claims, issues or parties, that triggers the requiremenndagrjoo create a
cohesive and complete litigation.”}-or instance, in their motion to vacate judgment, Plaintiffs

asserted thafhase “acted in an unfair and deceptive manner, withholding foreclosure intent from
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[Plaintiffs],” and that Chase representatives made fraudulent statements in connection with
Plaintiffs’ loan modification application, thereby preventing Ri#is “from seeking available
alternatives to fordosure.” Trainor Decl., Ex. CPlaintiffs evenattempted t@ssert a clainthat
Chase violated the “New Jersey Consumet Actheir proposed answeld. In connection with
Plaintiffs’ motion to set aside th8heriff's Sale the state courtexpresslyheld thatthere was
insufficient evidence that Plaintiffs “were coerced into loan modificatigotmions, or that this
was done fraudulently.1d. Obviously, Plaintiffs wex awareof thecore set of factual allegations
thatform the basis of their claims in tiestantComplaint1®

Neverthelesswith respect taCount ThreePlaintiffs’ RESPA claimdoes notrise out of
the mortgage transaction that was the subject of thie &ieeclosue action rather, Plaintiffs
accuseheM&T Defendants of violatin(RESPA after the judgment of forecloswecurred but
before the sale of the Residential Property. particular, Plaintiffs claim against the M&
Defendants arise from Plaintiffs’ submission of a loss mitigation applicatidrhenscheduling
and conducting of the Sheriff's Sal€learly, theRESPA claim was unknown and unaccrued

when the state court entered the uncontestertiosure judgmentin re Mullarkey, 536 F.3d at

229. As a resultPlaintiffsdid not have an opportunitg assert the RESPA claim thestate court

actionbased on thatonduct. SeeHeir, 218 F. Supp. 2d at 636eealso Great W. Mining &

Mineral Co, 882 F. Supp. 2d at61 (stating that “the entire controversy doctrine should not be
applied when “joinder would result in significant unfairness [to the litigant&opaydy to a clear

presentation fothe issues and just result.”) (internal quotation marks and citatiattedm

16 M&T did not take over the servicing of the mortgage on the Residential Property entihaft
motion to vacate judgment was denied.
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(alteration in original). Accordingly, the entire controversy doctrine does nothl@RESPA claim
against the M&T Defendants @ount Thre€"’

3. Failureto Statea Claim

In their reply brief, the M&T Defendantsised for the first timéhe agumentthat Court
Three should be dismisd for failure to stata claimunder 12 C.F.R. 8§ 1024.41(gpecifically
contendingthat Plaintiffs have failed to allege that they submitted a complete loss mitigation
applicationto Defendantd® TheM&T Defendantsurther contendhat, “[w]hile Plaintiffs allege
that they submitted a loss mitigation application to Defendants, they fail to attach #rg/ of
documents they submitted as exhibits to the complaint or to at least specify whiohedtxthey
stbmitted.” Defs.” Reply Br., Dkt. No10, atl5.

RESPA is “a consumer protection statute that regulates the real estate sefifecess.”

Jones v. ABN Amro Mortg. Grp., Inc606 F.3d 119, 124 (3d Cir. 2010). Congress enacted

RESPA to “insure that @iomers throughout the Nation are provided with greater and more timely

" TheM&T Defendantslso argue that Count Three is barred by the doctrine of res judicata, but
that argiment must fail fothe same reason that the entire controversy doctrine argument failed
Res judicata attaches where there has been: “(1) a final judgment on the merésiows pawsuit
involving: (2) the same parties or their privies; and (3) a subsequent actidrobdke same cause

of action.” Simoni v. Luciani, 872 F. Supp. 2d 382, 388 (D.N.J. 2012). Here, Plaintiffs did not
bring a RESPA claim in the state court foreclosure action against any aéfired@nts, therefore,
there can be no final judgment on theritson that claimn the previous lawsuit. However, the
doctrine also “applies not only to claims brought in a previous lawsuit, but alsons ¢hat could
have been brought in that suitid. As discussedupra because the alleged wrongdoin@iount
Three occurred after the foreclosure judgment, Plaintiffs could not have known th&SRAR
claim accruedt the time of the foreclosure proceedingccordingly, res judicata does not bar
Count Three.

18 |n their original motion M&T and Bayviewdid not argue that Count Three should be dismissed
for failure to state a claim, and as such, Plaintiffs did not respotidat@argumet in their
opposition brief. WhileDefendants raisethis new argument in their reply brief, Plaintiffs did
not, for example, file a motion to strike this new argument as improper, or, in thetlte,
request leave to file a soeply. Nevertheless, as discusg@da, Defendants’ argumeifdils.
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information on the nature and costs of the settlement process and are protected fitam... cer
abusive practices.” 12 U.S.C. § 2601(a this matter, Plaintif havespecifically alleged a
violation of 12 C.F.R. 8 1024.41(g), whicprohibits a foreclosure sale under certain
circumstances:

(9) Prohibition on foreclosure sale. If a borrower submits a complete loss mitigation
application after a servicer has made the first noticéirog fequired by applicable

law for any judicial or nofudicial foreclosure process but more than 37 days
before a foreclosure sale, a servicer shall not move for foreclosure judgment or
order of sale, or conduct a foreclosure sale, unless:

(1) The servicer has sent the borrower a notice pursuant to paragraph (c)(1)(ii)
of this section that the borrower is not eligible for any loss mitigation option
and the appeal process in paragraph (h) of this section is not applicable, the
borrower has not requested an appeal within the applicable time period for
requesting an appeal, or the borrower's appeal has been denied;

(2) The borrower rejects all loss mitigation options offered by the seracer;

(3) The borrower fails to perform under an agreement on a lasgation
option.

12 C.F.R. 8 1024 ¥4qg); seel? U.S.C. § 2605(f) (providing a private cause of action for violations
of RESPA). Stated differently, 12 C.F.R. § 1024.4 prohikésservicerfrom conducting a
foreclosure salafter theborrower hasubmitted a loss mitigation applicatiamless thaservicer
hasprovidedthe borrowemith notice thathe or shes not eligible for modification and appeal is

not available or has been deniggkeWiggins v. Hudson City Sav. Bank, No.-8898, 2016 WL

5952739, at *1 n.2 (D.N.J. Oct. 13, 2016).“loss mitigation applicatidnis defined as “an oral
or written request for a loss mitigation option that is accompanied by any ini@mnmaquired by
a servicer for evaluain for a loss mitigation option.12 C.F.R. § 10248 seel2 C.F.R. 8

1024.41(b)(1) (stating that a “complete loss mitigation applicatien™an application in
connection with which a servicer has received all the information that theeserequires from a

borrower in evaluating applications for the loss mitigation options availableetbdrrower. A
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servicer shall exercise reasonablégeihce in obtaining documents and information to complete a
loss mitigation application.”).

In the instant mattethe M&T Defendantnly challengethe sufficiencyof Plaintiffs’
allegations in connection with the submission of tHess mitigation applicatian In their
Complaint, Plaintiffs specifically allege that, “in March, 2014, they submédtémss mitigation
application as that term is defined in 12 CFR §810241.31 [sic] to Defendant M&T’s sgragent,
Defendant Bayview Lan Servicing.” Compl., § 77. deed, Plaintiffs further allegiat they
“complied with any and all requests for additional information from Defent&at and/or
Defendant Bayview in connection with their loss mitigation applicatigxithough Plaintiffs do
not expressly use thghrase“completeloss mitigation applicatidhin their Complaint,when
construingthe pleadingsn the light most favorable to Plaintiffs, it is clear that Plaintiffs have
adequately alleged thtitey submitteé completdoss mtigation application to Bayview in March
2014, which was approximately seven months before the Sheriff's Sale. Taking tegagalb
as true, Plaintiffs have sufficiently alleged that they submitted a praggenitigation applicatian
Furthermore, \wile Defendantsnaintainthat Plaintiffs should have attached their loss mitigation
application to the Complainbr specifically allege whicdocuments thegubmitted to Bayview,
the M&T Defendants have failed to provide any source of authority impbagightened pleading
requiremerg onPlaintiffs’ RESPAclaim. To the contraryDefendants’ argument is inconsistent
with the liberal federalpleading standargdsvhich only require thaPlaintiffs plausibly allege a
claim for relief SeeCovington 710 F.3d at 118[A] claimant does not have to set out in detail
the facts upon which he bases his claifhe pleading standard is not akin to a probability
requirement; to survive a motion to dismiss, a complaint merely has to state al@lclasb for

relief.”). The M&T Defendants’ motion shoulthore appropriately be brought as a summary
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judgment motion with the appropriate exhibits attached demonstrating Plaintétgd failure
to submit a complete loss mitigation applicatidine M&T Defendants’ motion to dismiss Count
Three for failure to state a claim is denied.
V. CONCLUSION

For the reasons set forth above, Chaggotionto dismissis GRANTED, sinceCounts
One Two and Four are barred by the Roeketdman doctrine. To the extent that those claims
are not barrednderthatdoctrine, thos€ounts are barred by the entire controversy doctvmsy
claim against M&T, as plead, in Count Two is dismissed, but Plaintiffs ara tpage to file an
Amended Complaint to assert an NJCFA claim agd#&T and/or Bayviewregarding pst-
foreclosure judgment conduetithin 15 days from the date of the Order accompanying this

Opinion. Finally, theM&T Defendantsmotion to dismis€ountThreeis DENIED.

DATED: February2, 2017

/s/ Freda L. Wolfson
The Honorable Freda L. Wolfson
United States District Judge
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