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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

KENNETH STUESS]
Plaintiff, : Civil Action No. 16-354{BRM)
V.

CAROLYN W. COLVIN, : OPINION
Acting Commissioner of Social Security, :

Defendant.

MARTINOTTI, DISTRICT JUDGE

Before this Court iKenneth Stuess (“Stuessi) appeal from the final decision of the
Acting Commissioner of Social Security Qdmmissione)® denying his applicationof
Supplemental Securitinsurancebenefis (“SSI”), alleging disability beginning December 31,
2009.Having reviewed thadministrative record and the submissions filed in connection with the
appeal pursuant to Local Civil Rule 9dnd having declined to hold oral argument pursuant to
Federal Civil Rule 78(b), for the reasons set forth bedod for good cause shown, thetteais
REMANDED for further proceedings.
l. BACKGROUND

On February28, 2012, Stuessiapplied for SSDI benefits, alleging disability beginning

December 312009, due to depression, anxiety, attention deficit hyperactivity disorder, bipolar

1 Upon the Appeals Council’s Order denying Plaintiff’s request for a review @fdhenistrative
Law Judge’s (“ALJ") decision, the ALJ’s decision became the final decisi the Commissioner.
(Tr. 1))
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disorder, and diabeteIhe claim was denied initially on Augus6,12012, anddenied on
reconsideration on December 12, 20(I12. 62-83.) On February 14, 2013, Stuessi filed a written
request for a hearin@r. 95), and on August 19 and December 3, 20hkaring wereheld at
which Stuessi appeared and testifida. 32-61.) Tanya M. Edghill, a impartialvocational expert
(“VE"), testifiedat the Decembe2014 supplementddearing (Tr. 56-61.)
On December 19, 2014, the ALJ denied Stuessi’'s claiml{FB1) finding, at step five,
that Stuessi was not disabled (26-27). In reach this conclusion, the ALJ found, at step one,
Stuessi had not engaged in substantial gainful activity since the alleged oas€Ifd&®2 (citing
20 C.F.R. § 416.971).) Adtep two, the ALJ determined Stuessi had “severe” impairments in the
form of depression, anxiety, bipolar disorder, attention deficit disorder, andlbgeersonality
disorder. (Tr. 22 (citing 20 C.F.R. 8§ 416.920(c)).) At step three, the ALJ concBidessi did not
have an impairment or combination of impairments that met or medically equaledda liste
impairment. (Tr. 22 (citing 20 C.F.R. 88 416.920(d), 416.925, 416.926).) Stuessi does not dispute
these findings.
Before proceeding to step four, tAeJ determined Stuessi

has the residual functional capacity perform a full range at all

exertional levels, but with the following naxertional limitations:

The claimant retains the ability to perform simple routine tasks. He

must have a low stressork environment, which | define as

occasional contact with emorkers and supervisors, no direct work

related contact with the public, no working on teams or in

collaboration with others, involving only simple decisions and

involving only occasional chaeg in essential work tasks.
(Tr. 2324.) The ALJ stated, “In making this finding, | have considered all symptoms and the exte
to which these symptoms can reasonably be accepted as consistent with theeoinjedical

evidenceand other evidence . . L have also considered opinion evidence . . . .” (Tr. 24 (citing 20

C.F.R. 88 416.927, 416.929).) Ultimately, the ALJ found, “[a]fter careful consideration of the
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evidence, . . . the claimant’s medically determinable impairments could reasbeaxyected to
cause the alleged symptoms; however, the claimant’'s statements concernimgenisay,
persistence and limiting effects of these symptoms are not entirdiplere. . .” (Tr. 24.)
At step five, the ALJ relied on theéE’s testimony as well as $tessi’'s age, education,
work experience, and RF@ find Stuessi is not disabled because he “is capable of making a
successful adjustment to other work that exists in significant numbers in tbe aatinomy,”
namely
hand packager (DOT:920.5828), medium, unskilled, SVP:2 of
which there are 400,000 such jobs available in the national
economy; garment folder (DOT: 7&B7-066), light, unskilled,
SVP:2 of which there are 150,000 such jobs available in the national
economy; and compact assembler (DOT:.889066), sedentary,
unskilled, SVP:2 of which there are 150,000 such jobs available in
the national economyy.]
(Tr. 26:27.)
On May 6, 2016, the Appeals Council denied Stuessi’'s request for a reviewg)l'Ofh
June 17, 2016, Stuessibmitted his complaint to this Court, which was filed on July 14, 2016,
following the grant of Stuessi’s application to procéedorma pauperis(ECF Nos. 1, 2.JThe
matter was fully briefethy March 2, 2017.(Pl.’s Br. (ECF No. 15); Def.'s Opp. (ECF No. 16);
Pl.’s Reply (ECF No. 17).)
. STANDARD OF REVIEW
On areview of a final decision of the Commissioner of the Social Secuttymstration,

a district court “shall have power to enter, upon the pleadings and transcript otahe, @

judgment affiming, modifying, or reversing the decision of the Commissioner of Sociati§ecu

2. 0n April 13, 2018, the matter was reassigned pursuant to Standing O+2e(EiBF No. 18.)
On October 15, 2018, the matter was reassigned back to the undersigned. (ECF No. 19.)
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with or without remanding the cause for a rehearing.” 42 U.S.C. § 4@%@Matthews v. Apfel
239 F.3d 589, 592 (3d Cir. 2001). The Commissioner’s decisions regardaistjogs of fact are
deemed conclusive on a reviewing court if supported by “substantial evidence écdid: 42
U.S.C. § 405(g)see Knepp v. Apie204 F.3d 78, 83 (3d Cir. 2000). While the court must examine
the record in its entirety for purposesddtermining whether the Commissioner’s findings are
supported by substantial eviden€&xpber v. Matthews574 F.2d 772, 776 (3d Cir. 1978), the
standard is highly deferentialones v. Barnhayt364 F.3d 501, 503 (3d Cir. 2004). “Substantial
evidence” is defined as “more than a mere scintilla,” but less than a prepondétaGcea v.
Comm’r of Soc. Sec370 F.3d 357, 360 (3d Cir. 2004). “It means such relevant evidence as a
reasonable mind might accept as adequ&iewhmer v. Apfell86 F.3d 422, 427 (3d Cir. 1999).
However, aeviewing court is not “empowered to weigh the evidence or substitute itsismmd

for those of the faetinder.” Williams v. Sullivan970 F.2d 1178, 1182 (3d Cir. 1992¢yt. denied

507 U.S. 924 (1993). Accordingly, eventifiere is contrary evidence in the record that would
justify the opposite conclusion, the Commissioner’s decision will be upheld if it is seggxyrt
the evidenceSee Simmonds v. Heckl807 F.2d 54, 58 (3d Cir. 1986).

Eligibility for supplemental security income requires the same showingatiititig as for
disability insurance benefits. 42 U.S.C. § 1382c (a)(3JB) Disability insurance benefits may
not be paid under thBocial SecurityAct (the “Act”) unless faintiff first meets the statutory
insured status requiremengee42 U.S.C. § 423(c). Plaintiff must demonstrate the “inability to
engage in any substantial gainful activity by reason of any medically diesdxe physical or
mental impairment which cdre expected to result in death or which has lasted or can be expected
to last for a continuous period of not less than 12 months.” 42 U.S.C. § 423(d)é§B¢Alummer

186 F.3d at 427An individual is not disabled unless “his physical or mental impaitnog



impairments are of such severity that he is not only unable to do his previous work but cannot
considering his age, education, and work experience, engage in any other kind of alibstanti
gainful work which exists in the national economy.” 42 U.S.C. § 423(d)(2)(A).

The Act establishes a five@ep sequential process for evaluation by the ALJ to determine
whether an individual is disabled. 20 C.F.B.494.1520416.920see Plummerl86 F.3d at 428;
Pallo v. Comm’r of Soc. SedNo. 157385, 2016 WL7330576, at *11 (D.N.J. Dec. 16, 2016).
First, the ALJ determines whether the claimant has shown that he or she is mitycengaged
in “substantial gainful activity.1d. 88 404.1520(b), 416.920(lyee Bowen v. YuckeA82 U.S.
137, 14647 n.5 (198). If a claimant is presently engaged in any form of substantial gainful
activity, he isnot disabled and isutomatically denied disability benefitSee20 C.F.R. 8§
404.1520(b)see also Bower82 U.S. at 140.

Second, the ALJ determines whether the claimant has demonstrated a “severe intipairmen
or “combination of impairments” that significantly limits his physical or mental abilitjotbasic
work activities. 20 C.F.R. 88 404.1520(c), 416.920¢ep Bowerd82 U.S. at 1487 n.5. Basic
work activities are defined as “the abilities and aptitudes necessary to dobws2pD C.F.R. §
404.1521(b). These activities include physical functions such as “walking, standing, iting,
pushing, pulling, reaching, carrying or handlingd” A claimant who does not have a severe
impairment is not disableaid is denied benefitkl. at § 404.1520(c)see Plummerl86 F.3d at
428.

Third, if the impairment is found to be severe, the ALJ determines whether thenrapair
meets or isnedicallyequal to the impairments listed in 20 C.F.R. Pt. 404, Subpt. P., App. 1 (the
“Impairment List”). 20 C.F.R. 8§ 404.1520(a)(4)(iii). If the claimant demongirttat his or her

impairments are equal in severity to, or meet thos¢henimpairment List, the claimant has



satisfied his burden of proof and is automatically entitled to bengfts.idat 88 404.1520(d),
416.920(d);see also Bowert82 U.S. at 1487 n.5. If the specific impairment is not listed, the
ALJ will consider he impairment that most closely satisfies those listed for purposes of deciding
whether the impairment is medically equival&S#e20 C.F.R. § 404.1526(a). If there is more than
one impairmentthenthe ALJ must consider whether the combination of impairments is equal to
any listed impairmentid. An impairment or combination of impairments is basically equivalent
to a listed impairment if there are medical findings equal in severity to all the crietlefone
most similar Williams, 970 F.2d at 1186.
If the claimant is not conclusively disabled under the criteria set forth inmpairment

List, the ALJ moves on to step fowyherethe claimant must prove whether he retaingéisedual
functional capacity (“RFC”Jo perform his or her past relevant work. 20 C.F.R. 88 404.1520(e)
(f), 416.920(e)); Bowen 482 U.S. at 14TThisinvolves three subteps:

(1) the ALJ must make specific findings of fact as to the claimant’s

[RFC]; (2) the ALJ must make findings of tphaysical and mental

demands of the claimant’s past relevant work; and (3) the ALJ must

compare the [RFC] to the past relevant work to determine whether

claimant has the level of capability needed to perform the past

relevant work.
Burnett v. Comm’r of Soc. Sec. AdmRR0 F.3d 112, 120 (3d Cir. 2000) (citations omitted).

The first substep requirethe ALJ to make a determination as to the claimaRtFC,which

“Is the most [he] can still do despite [his] limitations,” 20 C.F.R. § 416.945(a)(1), datkisnined
“based on all the relevant medical and other evidence in [his] case recbr®d0 C.F.R. §
416.920(e)RFCis used at the fourth and fifth steps to determine if the claimant can do either his

past relevant work (step four) or can adjust to other work (step five). 2B.G8H16.920(e)if

the claimant isletermined to be able to perform previous watlstep fourthe claimant is not



disabled.ld. The claimant bears the burden of demonstrating an inability to return to the past
relevant workPlummer 186 F.3d at 428.

Finally, at step fivejf it is determined the claimant is no longer able to perform his or her
previous work, the burden of prodion shifts to the Commissioner to show the “claimant is able
to perform work available in the national economgdwen 482 U.S. at 14@7 n.5;Plummey
186 F.3d at 428. This step requires the ALJ to consider the clainkif€sage, education, and
past vork experience. 20 C.F.R. 88 404.1520(g), 416.928@p;also Poulos v. Comm’r of Soc.
Sec, 474 F.3d 88, 94992 (3d Cir. 2007). The ALJ must analyze the cumulative effect of all the
claimant’s impairments in determining whether the claimant is capalgerfafrming work and
not disabled.Id.

[11.  DECISION

Stuessi challenges the ALJ’s decisi@rguing: (1) the decision is not supported by
substantial evidence because it is based on a hypothetical question that doegatcdlreft
Stuessi’s impairments suped by the record; and (2) the ALJ failed to properly weigh medical
opinion evidenceThese arguments are intertwined, and thereftwe Court will addresthem
together.

Stuessi argues the hypothetical question asked by theo#th& VE was “based otihe
[RFC] determination eventually adopted in the ALJ,” “partially limit[ing] cabtaith coworkers
and supervisordut includ[ing] no term or conditiorthat there would ever be any behavioral
extremes (ECF No. 15at 10(citing Tr. 59).) Stuessiontendghat, because the question vwas
sufficientlylimited, the VE “found there were jobs in the economy that such a hypottpisain
could perform,” whereas “[l]ateuestiongby Stuessi’s attorney] elicited testimoingm the[VE]

that employes would not toleratdoehavioral extremes and problems with maintaining basic



hygiene,like those described in the recdrdld. (citing Tr. 5361).) Stuessi maintains he “will
show that the hypothetical question and RFC finding were both defective, bduayiéailed to
reflect all of [] Stuessi’s impairments supported by the record.’af 13.)

Significantly, Stuessi does not thoroughly challenge the ALJ’'s RFCndiietziron. In all
but two places, Stuessi’s argument relates to the actual question posed to the VB &RGt
determination on which the question relied. Indeed, Stuessi admits the question Wambthse
RFC finding (ECF No. 15 at 13), but does not put much effort into arguing the undé&riyC
determination was deficientlowever, Stuessi argues the ALJ failed to properly weigh medical
opinion evidence, and to that end, the Court will consider those argum#st®inew of the RFC
determination and the VE hypotheticdbe@ECF No. 15 at 16“A gency mental health sources
documented thdi Stuessi’s medical conditions produced other categories of mental limitation
some of which were not adequately reflected in the hypothetical question to tloe MEALJ
decision’s residual functional capacity findiigemphasis added))

At the supplemental hearing on December 19, 2014, the VE testified as follows:

EXAMINATION OF VOCATIONAL EXPERT BY
ADMINISTRATIVE LAW JUDGE:

Q 12th grade, yeah. Okay. High school graduate. Novparst

in a younger individual. | just have to open up somethigight.
Here we go. Who is capable of performing simpletine tasks at
all exertional levels. The individual must wonk a low stress
environment, which | will define as follows. Thedividual can have
occasional contact with eworkers andsupervisors but no direct
work-related contact with the publithe individual cannot work on
teams or in collaboration witbthers. The individual can only make
simple decisions. And caanly adapt to occasional changes in
essential work tasks. Would there be work such an individual could
perform.

A With those limitations, yes, Your Honor, there woulddies

and those jobs would include hand packager, DOT nu@#ib87-
018. The job is medium with an SVP of 2. The job exrsteumbers
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in excess of 400,000 in the national economy. Garfoégr, DOT
number 789.68D66. The job is light with an SVP of Zhe job
exists in numbers in excess of 150,000 in nlaéiond economy.
Compact assembler, DOTumber 739.68066. The job is
sedentary with an SVP of 2. The job exists in numbers in excess of
150,000 in the national economy.

Q Okay. Thank you. I'd like you to further assume that the
individual would be unreliable at work and by tkatunreliably
would not go to work on a reliable basis and by that | mean would
miss work an average two to three days per month on a regular and
continuing basis. What effect would that have on your testimony?

A A limitation with that frequency of absences would preelud
any work in the national economy.

Q Okay. And assume that if the individual would be unable to
sustain extended periods of attention and concentration, ahdtby

| would mean the individual would be off task at leaspfrent of
the workday, what effect would that have on ym@mstimony?

A That would also preclude any work in the national economy.
ALJ: Okay. All right. Counsel, questions?

ATTY: Yes, Your Honor.

EXAMINATION OF VOCATIONAL EXPERT BY ATTORNEY:

Q Based on the three jobs that ysted earlier

A Yes.

Q If somebody were to be regularly inconsistent with their
grooming to the point where their body odor is severe enough to
distract ceworkers, things like that, would that be toleratedhe
workforce?

A No.

Q And then my final question, and this is based on afinobe

the psych CE in Exhibit 6F where the doctor noted thavdeld
have difficulty dealing with routine stress in a waRvironment.

So if he were- if the hypothetical person wetmable to deal with

any kird of stress or changes in the wathvironment and would
respond with verbal aggression or throwihgngs, as the records
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indicate, how would that- would that betolerated in the work
environment?

A Just so I'm clear, cannet
Q Cannot.

A -- tolerate?

Q Correct.

A

Oh, no. There would be no jobs.
ATTY: Okay. Those are all of my questions, Your Honor.
(Tr. 59-61.)

Stuessi argues th_J’s hypothetical questioanly documented the following capacities:
(1) simple and routine taska all exertional leve|s(2) low stress environmen(3) occasional
contact with ceworkers and supervisqrét) no direct workrelated public contar{5) no work in
teams or in collaboration with other&) anly simple decision making; and (7) only adapt to
occasional work changelt does not address, as Stuessi contends, his “documented behavioral
extremes, impaired work pace, or problems in regularly mebtasg neatness and cleanliness
standards$ (ECF No. 15 at 18.9.) Further, to the extent the ALJ may have found Stuessi is not
impaired by those limitations, he asserts the ALJ failed to provide any legabigrsalge rationale
for such a decisionld.)

“A hypothetical question must reflect all of a claimaimhpairments that are supported by
therecord; otherwise thquestion is deficient and the expsranswer to it cannot m®nsidered
substantial evidenceRamirez v. Barnhayt372 F.3d546 (3d Cir. 2004)Plummer 186 F.3dat
431.When an ALJ incorporates a claimant’s limitations intiypohetical, “great specificity” and
accuracy is requiredurns v. Barnhart312 F.3d 113,122 (3d Cir. 2002). In posimgpothetical

guestions to the VE, the ALJ may not substitutedniber own expertise to refute the record’s
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evidence of thelaimant’s limtations.Christie v. Comm’r of &. $c. Comm.489 F.App’'x 581,
585 (3d Cir. 2012)Rutherford v. Barnhart399 F.3db46, 554 (3d Cir. 2005Plummer 186 F.3d
at429.

The Court looks to whether the question reflected all impairments supportedrbgadlek
Ramirez 372 F.3dat 546 Becausestuessi concedes the hypothetical posed by the ALJ directly
relied on the RFC finding, the Court construes his argumechakengng whether the RFC is
supported by the recoahd whether the Commissioner met its burden at step five. (ECF No. 17
at6.)

In making an RFC determination, an ALJ “must consider all evidence beforeBummett
220 F.3d at 121 (citinBlummer 186 F.3d at 429)A Ithough the ALJ may weigh the credibility
of the evidence, he must give some indication of the evidence which he rejects ezabbn(s)
for discounting such evidencdd. An ALJ must provide the reason for providing more or less
weight to tle evidenceSee Fragnoli v. Massana247 F.3d 34, 42 (3d Cir. 2001 the absence
of such an indication, the reviewing court cannot tell if significant probative reséde&as not
credited or simply ignoredId. (citing Cotter, 642 F.2d at 705).

An ALJ need not fully credit a complainant’'s own testimony about her pain, batste
nevertheless “take care to address such evidence in the course of his firfsimigfs.V. Astrue,
359 F. App’x 313, 317 (3d Cir. 200%urther, regarding a treating physician’s opinion, the ALJ
may reject it outright dnly on the basis of contradictory medical evidence, but may afford a
treating physician’s opinion more or less weight depending upon the extent to whichiagppor
explanations are providedHMoyman v. Calin, 606 FApp'x 678, 67930 (3d Cir. 2015) (quoting
Plummer 186 F.3dat 429).As to state agency medical or psychological consultants, the ALJ

“must explain in the decision tiveeight given to the opinions of a State agency medical or
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psychological condtant” 20 C.F.R. 8416.927 (e)(2)(liynsupported diagnoses are not entitled
to great weightJones v. Sullivarf54 F.2d 125, 129 (3d Cir. 1991).

The Court finds the ALJ erred, as a matter of law, by failing to assign teigiortions
of the opinion®f Defendant’s state agency medical experts Drs. Herman Huber and Jane.Shapir
Drs. Huber and Shapirmssessed Stuessi’'s workplace mental limitations in the areas of sustained
concentration and persistence, social interaction, and adaptation {10), @&t the ALJ only
addressed adaptation, without explanation as to why the other limitat®ingssi’s ability to
adhere to standards of neatness and cleanliness and to maintain werkvpae@ot identified or
given weightWithout reference to Drs. Huband Shapiro’s assessment of thigsgétations, the
Courtcannot tell iftheevidence was not credited or simply ignor8de Fragnoli247 F.3cat42.

This is particularly troubling because other expedportssupportedhe limitations found
in Drs. Hber and Shapiro’s reports. However, because those limitations weedledted in the
RFC,they werenot used at step five to determine Stuessi’s disability status. For exampléJthe A
noted Stuessi has “situational anxiety in which he can becomebieitand he has occasional
temper flareups” despite becoming more stable with medication. (Tr. 23.) With respect to
concentration or work pace, the ALJ noted Dr. Friedman found Stuessi has “situationgl anxie
which would make dealing with stress, related to more than simple, routine tasksjtdifio
reference to medication is made heié.)(Further, in determining the RFC, the ALJ states
Stuessi’s statements are not credible, but does not explain why and does not atentify
inconsistent statementSeeSSR 163P, 2016 WL 1119029, at *.S.A. Mar. 16, 2016) [

determining whether an individual’'s symptoms will reduce his or her corresporagiagities to

3 The Commissioner concedes the ALJ did not reference certain limitatiarasgbes it is
harmless error. The Court disagrees.
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perform workrelated activities or abilities to function independently, appropriately, and
effectively in an agappropriate manner, we will consider the consistency of the individual’'s own
statements.”).

Stuessi’s attorney incorporated these limitations into her questions for {fEtEhe VE
testified no jobs would be availablBut the limitations were not included in the RFC, and the
ALJ’s decision does not explain why. Based on the VE's testirtf@tyjobs were not available to
someone withthe limitationsStuessiassertsthe Court cannot know whethégre Commissioner
would have been abte carry its burden at step five if these limitations were included in the RFC.
Therefore, the matter is remanded for the ALJ to clarify its findingarding the RFC and
Stuessi’s limitations pertaining tos ability to adhere to standards of neatmeskcleanliness and
to maintain work pace.

V.  CONCLUSION
For the reasons set forth above, the matteRESM ANDED for further proceedings

consistent with this opinion.

Date: October31, 2018 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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