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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

VLADKA KOCH, et al.,
Plaintiffs,
V. : Civil Action No. 3:16ev-3637BRM-LHG
VRATISLAV PECHOTA, JR., ESQ.,
etal.,

OPINION
Defendants.

MARTINOTTI , DISTRICT JUDGE

Beforethis Courtare (1) Defendant/ratislavPechota,Jr.,Esq (“Pechota”)andthe Law
Office of VratislavPechotaJr., Esq’s (individually, the “Pechotdirm”; togethemith Pechota,
“PechotaDefendants) Motion to DismissPlaintiffs VladkaKoch (*Koch”), EurovidFKK, Helios
Natura, EuropaDocu-Searchs.r.o., and EurovidFKK, s.r.o.[®ollectively, “Plaintiffs”) claims
againsthempursuanto FeceralRuleof Civil Procedure 12(b)( ECFNo. 25); and (2) Defendant
JeffreyA. Helewitz Esq’s (individually, “HelewitZ’; togetherwith Pechota and the Pechéiiam,
“Defendants”)Motion to DismissPlaintiffs’ claimsagainsthim pursuanto FeceralRulesof Civil
Procedurel2(b)(1), 12(b)(2), and 12(b)(6XECF No. 26). Plaintiffs submittedno oppositiorto
Defendants’motions.However, Plaintiffs fled a motionfor an extension oftime to complete
jurisdictionaldiscovery(ECFNos.28 and 29)whichtheCourtdenied on July 31, 20{ECFNo.
36). Plaintiffs confinedthe motionto theissueof the Court’s person@lirisdiction overHelewitz.

Plaintiffs’ counselrespondedo PechotdDefendantsandHelewitz’'sargumentshattheir motions
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should beconsideredinopposed by arguirigjaintiffs soughtanextensiorto conducjurisdictional
discovery*and an appropriateextensionof time in which Plaintiff is to file opposition papert
Defendants'motionsto dismissthereafter.”(Declarationof JaromirKovarik (ECFNo. 34) 1 7.)
Plaintiffs did not explainwhy they could notimely oppose Pechota Defendardasjumentsnone
of which addressegbersonal jurisdiction, oelewitz’s other groundsfor dismissal.ln the nine
weekssince the Court deniedhe motion for jurisdictional discoveryPlaintiffs submittedno
oppositionnor soughtleaveto file same.Pursuanto Feceral Rule of Civil Procedure 78(b), the
Court did nothearoral argument on Defendants’ Motiots Dismiss For thereasonssetforth
herein,PechoteDefendants’ Motiorto Dismissis GRANTED, Helewitz’'s Motion to Dismissis
GRANTED, and Plaintiffs’ Amended Complaint (ECF No. 15) is DISMISSED WITH
PREJUDICE.
|. BACKGROUND

For the purposes dhis Motion to Dismiss,the Courtacceptghefactualallegationsn the
Amended Complainastrue, considersany documentifitegral to or explicitly relied uponin the
complaint,” anddrawsall inferencesn the lightmostfavorableto Plaintiffs.In re Burlington Coat
Factory Sec. Litig.114 F.3d 1410, 1426 (3d Ck997);seePhillips v. Cty. of Allegheny515 F.3d
224, 228(3d Cir. 2008). A courtmay also consider andake judicial notice of mattersof public
record.Sandss. McCormick 502 F.3d 263, 268 (3dir. 2007). Court documengeamong such
mattersof public recordMcTernanv. City of York,Penn, 577 F.3d 521, 526 (3dir. 2009).

Thismatterarisefrom two underlyinglegalmalpracticeactionsfiled in the Supreme Court

of New York.! (ECFNo. 15 { 22.) Riintiffs brought thdirst action(the “StateAction”) against

LIn instancesvherethe Amended Complaint does not incliadiepertinentfacts,the Courfgleans
additional informatiorregardingPlaintiffs’ earlier lawsuits againstPechda and Helewitz from



severalattorneysKoch allegescommittedmalpracticeandfraudin her divorce proceedindthe
“Divorce Action”) from herex-husband, Robert Kochd( 119-23.)Specifically,Plaintiffs allege
Pechota and othattorneysassistedRobertkKochin gaining control over theusines®ntitiesthat
arePlaintiffsin this action.(ld. 11 12-14.)Pechotavasnot apartyto the StateAction, however,
as Plaintiffs allege they were not awareof his “actions againstPlaintiffs’ interestsuntil about
2010.” (d. 1 23.)Pechotavasdeposedn the StateAction asathird-party witness.(ld. { 65.)In
July 2012 Helewitz,whois anemployee of thélew York StateCourts wasappointecasaSpecial
Refereein the StateAction. (d. § 40.) Helewitz “supervisedsome of Defendant Pechotand
Plaintiffs’ depositions’in the StateAction. (d. 1 66.)Plaintiffs allegeHelewitz “aligned himself
with the defendantgth the StateAction. (d. 1 91.)Plaintiffs contendHelewitzcommittedseveral
violations of his dutyo the court, includinghavingexpartecommunicationsvith the StateAction
defendants, and refusirig abide bystipulatedconditionsfor Koch’s depositionwhich Koch
required dudo thefact shesuffersfrom postiraumaticstressdisorder(“PTSD”). (Id. 1 89, 96,
104-12.)Plaintiffs furtherallegeHel ewitz “confused frightened andhtimidated”Koch during her
deposition. Id. T 116.)Helewitz’s conduct during Koch’s depositided Koch’s PTSDto be“re-
activatedwith additional physicahilments.”(Id. § 122.)Helewitz alsotold Plaintiffs counsel and
other court observers thalaintiffs, which promote nudism,were involved with child
pornography.If. 117,90,132.)

After Plaintiffs learnedof Pechota’sallegedmisconducin the StateAction, theyfiled a
secondawsuit (the“SDNY Action”) on December, 2010,in the Supreme Court dfew York,

naming Pechotasa defendant.l4.  68.)On or aboutDecembei8, 2010, Pechota removed the

documents both Defendants includeith their motions. Courtsnay considerpublicly recorded
documents, includingrior courtrecordswhich areselfauthenticatingF.R.E.803(14).



matterto the SoutherrDistrict of New York. (Id. T 69.)Plaintiff allegesDefendants “obstructed
the progress of thiSDNY Action] and thgS]tate[A]ction for nearlythreeyearsby violations of
their dutiesto Plaintiffs, including makingfalse statementso courts.” (d. § 7Q) Pechotdiled a
motionto dismissthe SDNY Action, which wasgranted(Order Granting Mot.to Dismiss(ECF
No. 25-2).) The court subsequentlgismissedhe matterwith prejudice.(Orderof Nov. 21, 2013
(ECFNo. 25-3).)Plaintiffs appealedandthe SecondCircuit affirmedthe dismissal (ECFNo. 15
173)

Plaintiffs filed this Complaint onJune22, 2016 (ECFNo. 1.) Pechota Defendantied a
motion to dismissin lieu of an answer.(ECF No. 4.) Ratherthan oppose the motiorRlaintiffs
filed an Amended Complain{fECF No. 15) assertingclaims for: (1) negligence agjast all
Defendants (Courdne);(2) intentionalandrecklessconduct againgtll Defendants (Couritwo);
(3) injurious falsehood againstll Defendants (Counthree); (4) slanderper se against both
Defendants (Count Four}p) intentioral and/or negligentnfliction of emotionaldistressand
physicaldisability againstall Defendants (Couriive); (6) violation of civil rights pursuanto 42
U.S.C. 8 1983againstHelewitz (CountSix); (7) negligentmisrepresentatioor fraud anddeceit
againstall Defendants (Count Seven); (Riture medicalexpensesesultingfrom defendants’
conduct againsall Defendants (Count Eight); (@iding and abettingthe commission ofort
againstall Defendants (Couritline); (10) indivisible harmcausedy separatdortfeasorsagainst
all DefendantgCountTen), (11) attorneymalpracticeagainstll DefendantgCount Eleven){12)
violation of New York JudiciaryLaw 8 487 againstall Defendants (Countwelve); and (13)
punitive damagesagainstall Defendants (Counthirteen) (ECF No. 15 11 144-253.) Pechota
Defendantdiled a secondmotionto dismiss(ECF No. 25), andHelewitz did thesame(ECF No.

26). Plaintiffs thenfiled ther motionfor anextension ofime to complete jurisdictionadiscovery



(ECF No. 28.) The Court deniedPlaintiffs’ motion (ECF No. 36) andPlaintiffs filed an
interlocutoryappealof theCourt’'sdecision whichis pending(ECFNo. 38.) Thetimely filing of
a notice of appedimmediatelyconfer[s]jurisdictionon aCourtof Appeals andivest[s]adistrict
court overthoseaspect®of thecaseinvolvedin the appeal Venernv. Sweet 758 F.2d 117, 120 (3d
Cir. 1985)(citing Griggsv. Provident Consumer Discou@b., 459U.S.56, 58 (1982))Theonly
aspecbf thecasehatis before thelhird Circuitis whetherPlaintiffs wereentitledto anextension
of timeto conductiscoveryasto this Court’spersonajurisdictionoverHelewitz. All otherissues,
including whetheHelewitz is in fact subjectto the Court’spersonajurisdiction,areappropriately
beforethis Court.

Il. LEGAL STANDARDS

A. Motion to Dismiss

Defendants movéo dismissthe Complainfor failure to statea claim, pursuanto Rule
12(b)(6).Helewitz alsomoves on the groundie Courtlackssubjectmatterjurisdiction pursuant
to Rule 12(b)(1), andpersonaljurisdiction pursuantto Rule 12(b)(2). (ECF Nos. 25 and 26.)
“Caution is necessarypecausehe standards governing th&o rules differ markedly,as Rule
12(b)(6) providegreaterprocedurakafeguardsor plaintiffs than doesule 12(b)(1).” Davisv.
WellsFargo, 824 F.3d 333, 348-4@d Cir. 2016).

I. Federal Rule of Civil Procedure12(b)(2)

A plaintiff bears'the burden ofdemonstratindactsthatestablish[Jpersonal jurisdiction.”
Fatourosv. Lambrakis 627 F. App’x 84, 86-87 (3dCir. 2015)(citing Metcalfev. Renaissance
Marine, Inc, 566 F.3d 324, 330 (3dir. 2009) (quotindinkerv. Rode HoldingsLtd., 292 F.3d
361, 368 (3cCir. 2002). A court“mustacceptll of theplaintiff's allegationsastrueandconstrue

disputedfactsin favorof theplaintiff.” Pinker, 292 F.3dat 368 (quotingCarteretSav. BankE-.A.



v. Shushan954 F.2d 141, 142 n(Bd Cir. 1992). Pursuanto FederalRule of Civil Procedure
4(e), adistrict courtmay exercisepersonajurisdiction accordingto thelaw of the statewhereit
sits. “New Jersey’'slong-arm statuteprovidesfor jurisdiction coextensivewith the due process
requirements of thelnited StatesConstitution” Miller Yacht Sales, In@. Smith 384 F.3d 93, 95
(3d Cir. 2004) (citing N.J. Court Rule 4:4-4(c)). In other words,this Court’s jurisdiction is
“constrainedunderNew Jersey’dong-armrule, only by the traditionalnotions offair play and
substantial justice,” inherinigp the Due Proces<lauseof the Constitution.”Carteret Sav. Bank,
F.A, 954F.2dat 145 (quotingnternational Shoé€o.v. Washington326U.S. 310, 316 (1945)).
“Thus, partieswho have constitutionally sufficient ‘minimum contacts’with New Jerseyare
subjectto suitthere.”Miller YachtSales|nc., 384 F.3cat 96 (citing CarteretSav.Bank,F.A., 954
F.2dat 149).

The Supreme Court has definedvo categoriesof personaljurisdiction: specific
jurisdiction and genergurisdiction. Daimler AG v. Bauman 134S. Ct. 746, 754 (2014jciting
Int'l ShoeCo. 326 U.S. at 317); seeMetcalfe 566 F.3dat 334 (“Minimum contactscan be
analyzedn thecontext ofgenerajurisdictionor specificjurisdiction”). Specificjurisdictionexists
whenthe defendant’'activitiesin the forum state:(1) were“continuous angystematic’and(2)
gaveriseto theplaintiff's claims.Id. Generajurisdictionrequiresonly continuousndsystematic
contactsandexistsin “situationswhereaforeign corporation’s ‘continuous corporate operations
within astate[are] sosubstantiahnd ofsucha natureasto justify suitagainsit oncause®f action
arisingfrom dealingsentirely distinctfrom thoseactivities.” Id. (quotingInt’l ShoeCo., 326U.S.
at318).

“Under traditional jurisdictional analysis,the exerciseof specific personaljurisdiction

requiresthat the ‘plaintiff's causeof actionis relatedto or arisesout ofthe defendant’sontacts



with theforum.” Toys“R” Us, Inc.v. StepTwo, S.A, 318 F.3d 446, 451 (3dir. 2003)(citing
Pinker, 292 F.3dat 368.) The defendantmust have * purposefullydirected his activities at
residentsof theforum and théitigation [must] resut[] from allegedinjuriesthat ‘ariseout of or
relateto’ thoseactivities.” BurgerKing Corp.v. Rudzewicz471U.S.462, 474 (1985)\Metcalfe
566 F.3dat 334. Further, the Due ProcessClause of the Fifth Amendmentrequiresthat a
“defendant hasonstitutionally sufficient ‘minimum contacts’with the forum” and that“the
court’sjurisdiction comportswith traditionalnotions offair play andsubstantiajustice.” Pinker,
292 F.3dat 369(citing BurgerKing Corp, 471U.S.at474 andnt’'| Shog 326U.S.at316).

While the Suprem€ourthas notuledout thepossibilityanindividual could besubjecto
generajurisdictionbecaus®f “continuous andystematicontacts'with theforum, the Court has
appliedgenerajurisdictiononly to corporate defendantSoodyear Dunlogires Operations S.A.
v. Brown 564 U.S. 915, 924 (2011}“For anindividual, the paradigm forunfor the exerciseof
generajurisdictionis theindividual’sdomicile;for a corporation it is anequivalenplace,onein
whichthe corporationis fairly regardedasat home”) (emphasisadded):It maybethatwhatever
specialrule existspermitting continuous angystematicontacts. . .to supporturisdiction with
respectto mattersunrelatedto activity in the forum applies onlyto corporations.”Burnhamuv.
SuperiorCourt of Cal., 495U.S.604, 610 n.1 (1990).

il. Federal Rule of Civil Procedure12(b)(1)

“A challengeo subjectmatterjurisdiction underRule 12(b)(1)may be eitherafacial or a
factualattack.”Davis 824 F.3dat 346. Afacial attack“challengeshe subjectmatterjurisdiction
without disputing the facts allegedin the complaint, and requires the courio ‘consider the
allegationsof the complainastrue.” Id. (citing Petruskav. GannonUniv., 462 F.3d 294, 302 n.3

(3dCir. 2006)). Afactualattack,on the other handattacksthefactualallegations underlying the



complaint’s assertionof jurisdiction, either through thefiling of an answeror ‘otherwise
present[ing] competinéacts.” Id. (quotingConstitutionParty of Pa. v. Aichele 757 F.3d 347,
358 (3dCir. 2014)). A*factual challengeallows a courtto] weighandconsiderevidenceoutside
the pleadings.'ld. (citation omitted). Thus,when a factual challengeis made,“no presumptive
truthfunessattachedo [the] plaintiff's allegations.”ld. (citing Mortensenv. First Fed. Sav. &
LoanAss’'n 549 F.2d 884, 891 (3dir. 1977)).Rather " the plaintiff will have the burden of proof
thatjurisdiction doesin fact exist,” andthe court'is free to weighthe evidence ansatisfyitself
asto the existenceof its powerto hearthecase.”ld.

Here,Helewitzassers afacial attack,arguingHelewitzis entitledto judicial immunity and
sovereignmmunity asan agent oNew York State SeeNJSRSurgicalCenter,L.L.C.v. Horizon
Blue CrossBlue Shield ofN.J, 979F. Supp. 513, 517 (finding aassertiorof immunity pursuant
to Rule 12(b)(1)is afacial attack).The Court,therefore acceptghe allegationsn the Amended
Complaintastrue.

The Third Circuit has“repeatedlycautionedagainstallowing aRule 12(b)(1) motion to
dismissfor lack of subjecimatterjurisdictionto beturnedinto anattackon themerits.” Davis, 824
F.3d at 348-49(collectingcases):[D]ismissal for lack of jurisdiction is not appropriatenerely
becausethe legal theory allegedis probablyfalse, but only becausehe right claimedis ‘so
insubstantialjmplausible,foreclosedby prior decisions othis Court, orotherwisecompletely
devoid ofmerit asnot to involve afederalcontroversy.”ld. at 350 (quotingKulick v. Pocono
DownsRacingAss’n,Inc., 816 F.2d 895, 899 (3dir. 1987)).“In this vein,whena caseraisesa
disputedfactualissuethat goes botho the merits andjurisdiction, district courtsmust ‘demand
lessin the way of jurisdictional proof than would be appropriatd a trial stage.” Id. (citing

Mortensen549 F.2cat 892 (holding thatlismissalunderRule 12(b)(1) would be “unusuaiirhen



the facts necessaryo succeedn the meritsare at leastin part the sameas must be allegedor
provento withstand jurisdictionahttacks)).Thesecasesmake clearthat “dismissalvia aRule
12(b)(1)factualchallengeo standing should bgrantedsparingly.”ld.

iii. Federal Rule of Civil Procedure 12(b)(6)

In deciding a motioro dismisspursuanto Rule 12(b)(6), adistrict courtis “requiredto
acceptastrueall factualallegationsn the complaint andrawall inferencesn thefactsallegedin
the lightmostfavorableto the[plaintiff].” Phillips, 515 F.3cat 228.“[A] complaintattackedoy a
. . . motionto dismissdoesnot needdetailedfactual allegations.”Bell Atlantic v. Twombly 550
U.S. 544, 555 (2007)However, the Plaintiff's “obligation to provide the ‘grounds’ of his
‘entitle[ment] to relief requiresmore thanlabelsand conclusions, andfarmulaic recitationof
the elementsof a causeof actionwill not do.” Id. (citing Papasanv. Allain, 478U.S. 265, 286
(1986)). A couris “not boundto acceptastruealegalconclusioncouchedasafactual allegation.”
Papasan478U.S.at286.Insteadassuming th&ctualallegationsn the complaintaretrue,those
“[flactual allegationsmust be enoughto raise a rightto relief above thespeculativelevel.”
Twombly 550U.S. at 555.

“To survive amation to dismiss,a complaintmust contain sufficient factual matter,
acceptedhstrue, to ‘state a claim for relief thatis plausibleon its face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009]citing Twombly 550U.S.at570).“A claim hasfacial plausiblity whenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendanis
liablefor misconduct alleged!d. This“plausibility standard” requirethe complaintallege*more
than asheermossibilitythata defendant haactedunlawfully,” butit “is not akinto a‘probability
requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations” are not

required,but “more than‘an unadorned, the defendamrmedme accusation'mustbe pled;it



must include “factual enhancementsand notjust conclusorystatementor arecitationof the
elementf acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determining whether a complaingtatesa plausibleclaim for relief [is] . . . a context-
specifictask that requiresthe reviewing court to draw onits judicial experienceand common
sense.’Igbal, 556 U.S. at 679.“[W]here the well-pleadedfactsdo not grmit the courtto infer
more than themere possibility of misconduct, thecomplaint has alleged—but it has not
‘show[n]'—‘that thepleadeliis entitledto relief.” 1d. at 679 (quoting=ed.R. Civ. P.8(a)(2))

lll.  DECISION

As Plaintiffs have notsubmitted oppositionto the motionsto dismiss and because
Plaintiffs have the burdeto showthe Court’s continuedurisdiction, the Court couldgrantthe
motions as unopposed without analyzinipe merits of Pechota Defendants’ ardelewitz’'s
argumentsSee Stackhouse Mazurkiewicz951 F.2d 29, 30 (3€ir. 1992) (explaininghatif a
party representedby counselfails to oppose a motioto dismiss,the district court may treatthe
motionasunoppose@ndsubjectto dismissalwithout ameritsanalysis),Jonesv. Unemplyment
Comp.Bd. of Review 381F. App’x 187, 189 (3dCir. 2010) (explaininggame) Neverthelesshe
Courtwill consider the argumenits support othe motions.

A. PersonalJurisdiction Over Helewitz

Helewitzargueghe Courfackspersonajurisdictionoverhim, becauséehas no contacts
with New Jersey.(Br. in Supportof Mot. To Dismiss (ECF No. 27) at 5.) Plaintiffs make no
argument thaHelewitz is subjectto specific personajurisdiction beforethis Court. This leaves
general persondlirisdiction asthe only basisfor jurisdiction overHelewitz. “For an individual,
the paradignforum for the exerciseof generaljurisdiction is the individual’s domicile; for a

corporationjt is an equivalenfplace,onein which the corporations fairly regardecasat home.”
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Goodyear Dunlofires Operations S.A564U.S. at 924.Plaintiffs acknowledgeédelewitz, who
is of coursean individual and not a corporatiors, domiciledin New York. (ECFNo. 15 f{37-
39.) Therefore Helewitzis notsubjectto generalpersonajurisdiction beforethis Court.

Becausélaintiffs cannoestablisiHelewitz asanindividual,is subjecto generapersonal
jurisdiction beforethis Court basedon hisdomicile theyattemptto apply atheory of general
jurisdiction typically reservedfor corporationsPlaintiffs argueHelewitz is subjectto general
personajurisdiction basedon thefact heis “an individual who conducts regular businessthin
[New Jersey]ijn theform of providing continuindegaleducatior(“CLE”) to New Jerseytawyers
with the approval of the Supren@®urt of New Jersey.”(ECF No. 15 {148-49 ancECFNo. 29
at 2.) This reasoningis flawed. As an individual, HelewitZs is subjectto generalpersonal
jurisdiction only whereheis domiciled.See Goodyear Dunlofires Operations S.A564U.S. at
924. The SupremeCourt has never foun@n individual could besubjectto generalpersonal
jurisdictionbasedon continuousndsystematicontactswith a forum.SeeBurnham 495U.S. at
610 n.1 {It maybe thatvhateverspeciakule existspermittingcontinuous andystematicontacts
.. .to supporfurisdictionwith respecto mattersunrelatedo activity in theforumappliesonly to
corporations.). Plaintiffs do not assertclaimsagainstHelewitzin his capacityasa CLE lecturer
in NewJerseyRatherall of theirclaimsagainshim arisefrom hisallegedmisconductn theState
Action. Helewitz'sactivitiesin New Jerseyareirrelevant.

The Court does nohave personaljurisdiction over Helewitz. Therefore,his Motion to
Dismiss Pursuanto Rule 12(b)(2)is GRANTED and theclaims against hisare DISMISSED

WITH PREJUDICE.

11



B. Helewitz's Motion to DismissPursuant to Rules12(1)and (6)

As the Court find$Helewitzis not subjectto personajurisdiction,the Couriheednotreach
his arguments concerning tdesmissalof the claimsagainsthis pursuanto Rules12(b)(1)and
(6).

C. PechotaDefendans’ Motion to Dismissfor Forum Non Conveiens

Pechota Defendantrguethis lawsuit shouldbe dismissedpursuantto the doctrine of
forum non convenien(ECFNo. 25at 7-8.)

Although aplaintiff's choice offorum shouldrarely be disturbed,
[w]hen an alternativeforum hasjurisdiction to hearthe case,and
when trial in the plaintiffs chosenforum would establish. . .
oppressivenesand vexationto the defendant . . .out of all
proportionto plaintiff's convenience, ovhenthechoserforum{is]
inappropriatebecauseof considerationgffecting the court’s own
administrativeandlegal problems, the courhay,in theexerciseof
its sounddiscretion dismissthecase.
Kisano Trade &InvestLtd. v. Lemstey 737 F.3d 869, 87@&d Cir. 2013)(citing Windtv. Qwest
Commc’ndnt’l, Inc., 529 F.3d 183, 189 (3dir. 2008). Courts use fodiactorsto guideto decide
a motionto dismissfor forum non conveniens
(1) the amount of dierenceto be affordedto plaintiffs’ choice of
forum; (2) the availability of an adequatealternativeforum where
defendantsare amendableto processand plaintiffs’ claims are
cognizable; (3) relevant private interest factors affecting the
convenience of thditigants; and (4) relevant “public interest
factorsaffectingthe convenience of the forum.
Id. (footnoteomitted)(citing Windt, 529 F.3dat 189-90).

Here,thefactorsweighin favor ofdismissal:‘When aplaintiff is foreign . . . the choice of

a United Statedorum ‘deservedessdeference.”ld. at 874 (quotingPiper Aircraft Co.v. Reynog

454 U.S. 235, 249 n.15 (193] Koch is a citizen andresidentof the CzechRepublic, and the

busines®ntity Plaintiffs are Czechentities.(ECF No. 15111, 4.)As to analternativeforum, all
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of the eventsrom whichthis casearisesookplacein NewYork, and both Pechota Defendantsand
Helewitz are amendablgo processin New York. (See generallyid.) Privateinterestfactors
includeaccesdo evidence)ocation of withessesand“any other potential obstacle impediran
otherwiseeasy costeffective,and expeditioutrial.” Kisano Trade &nvestLtd., 737 F.3cat 873
(citing DeltaAir Lines,Inc.v.Chimet,S.pA., 619 F.3d 288, 296 (cir. 2010)).While thedistance
betweenthis Court andNew York is not great,this factor weighsslightly in favor of dismissal.
Finally, publicinterestfactorsincludethe burden on thierum, theinterestof alocal jury in the
matter,andthelocus of culpable condudt. at 878.As noted,all of theallegedculpableconduct
took placein New York. New Jerseyhas ndocalinterestin deciding a controversyatoccurred
in New York. See Dahvl. UnitedTech.Corp, 632 F.2d 1027, 1032 (Zir. 1980)(citing Golf Oil
Corp. v. Gilbert, 330U.S.501, 508-09 (1947)).

Therefore, Pechota Defendants’ Motioto Dismiss for forum non convenienss
GRANTED.

D. ResJudicata

“Resjudicata, or claim preclusionjs a courtereatedrule thatis designedo draw aline
betweenthe meritoriousclaim on the one hand and the vexatiaepetitiousandneedleslaim
on the other handPurtnerv. Heckler, 771 F.2d 682, 689-90 (¢ir. 1985) (footnote anditation
omitted).Thedoctrine“barsapartyfrom initiating asecondsuit againstne sameadversay based
on thesame'causeof action’ asthefirst suit.” Duhanew. Atty. Gen.of U.S, 621 F.3d 340347
(3d Cir. 2010)(citing In re Mullarkey, 536 F.3d 215, 225 (3@ir. 2008).“A party seekingto
invoke res judicatamustestablishthreeelements:(1) afinal judgment on theneritsin a prior
suit involving (2) thesamepartiesor their privies and (3) a subsequent shasedon thesame

causeof action.” Id. (quotingln re Mullarkey, 536 F.3dat 225).“The doctrine ofresjudicatabars
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not only claims that were broughtin a previous actionbut also claims that could havéeen
brought.”In re Mullarkey, 536 F.3dat 225(citing Postv. Hartford Ins.Co., 501 F.3d 154, 169 (3d
Cir. 2007)).

Here,resjudicatabarsPlaintiffs’ claimsagainst Pechota Defendartsthe SDNY Action,
the district courtdismissedPlaintiffs’ complaintwith prejudice and the Seco@ircuit affirmed.
SeeKochv. Pechota632F. App’'x 24 (2ndCir. 2016). Adismissalbf aplaintiff's complainteven
for failureto prosecuteis afinal judgment on thenerits.SeeColor-PlusLeather RestoratioBys.,
L.L.C.v. Vincie 198F. App’x 165, 167 (3dCir. 2006).In the SDNY Action, asin this case,
Plaintiffs assertedtlaims againstPechotathereforethe partiesare the samein the two actions.
(SeeSDNY Action Am. Compl.(ECFNo. 25-1).) Finally, in theSDNY action,Plaintiffs asserted
claims against Pechotafor: (1) breachof fiduciary duty; (2) agent's persondiability; (3)
detrimentalreliance;(4) negligentmisrepresentation(5) frauduent concealmenby a fduciary;
(6) legal malpractice(7) legal fraud; (8) fraud and deceit;(9) aiding commissionof tort; (10)
breachof contract;(11) conversion; (12spoliation of evidence; (13) violatiomf New York
JudiciaryLaw 8 487; and (14RICOviolations. ECFNo. 1511342-567.)n thisaction,Plaintiffs
assertlaimsagainstPechotdor: (1) negligence; (2) intentional anecklessconductj3) injurious
falsehoodj4) slandemer se (5) intentional and/onegligentinfliction of emotionaldistressand
physicaldisability; (6) negligentmisrepresentatioar fraudanddeceit (7) futuremedicalexpenses
resultingfrom defendants’ conduc{8) aidingandabettingthe commissiorof tort; (9) indivisible
harm causedby separatetortfeasors (10) attorney malpractice (11) violation of New York
JudiciaryLaw 8§ 487; and (12) punitivdamages(ECF No. 15 1 14489, 205-53.)Severalof
Plaintiffs’ claimsin this litigation areidenticalto thosein the SNDY Action. All of theclaimsin

this litigation arisefrom the sane eventsthatgaveriseto the SDNY Action, or they tookplacein
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the SDNY Action. Whenthereis “an identity of facts,claimsandparties”betweentwo actions,
resjudicataapplies.Huckon Behalf of SeAir Shuttle Corpy. Dawson 106 F.3d 45, 51 (3@ir.
1997).

Therefore Pechota Defendantsotion to Dismisspursuanto the doctrine ofesjudicata
is GRANTED.

E. Litigation Privilege

Pechota DefendanterguePlaintiffs’ claims for injurious falsehood (Courithree)and
slander(Count Fourarebarredby New York’s absolutditigation privilege.(ECFNo. 25at 10.)
“[A] federal court sitting in diversity must apply thechoiceof-law rules of the forum state”
LeJeunev. Blliss-Salem, Ing.85 F.3d 1069, 1081 (3dir. 1996)(citing Klaxonv. StentorElec.
Mfg. Co.,, 313U.S. 487, 496 (194)). The Courtmustfirst decidewhetherNew Jerseyor New
York law appliesasdeterminedby New Jersey’schoice-oftaw principles.Maniscalcov. Brother
Int’l (USA)Corp, 709 F.3d 202, 206 (3dir. 2013); Spencdrarkerv. Del. River & Bay Auth,
616 F. Supp. 2d 509, 52@.N.J.2009).New Jerseyapplies awo-parttest. Thefirst part of the
choice-offaw inquiry is to determinewhether or noanactualconflict existsbetweernthelaws of
the potentiaforums.Maniscalcq 709F.3dat206(citing Lebegern/. Forman 471 F.3d 424, 429—
30 (3dCir. 2006);P.V.v. CampJaycee 197N.J. 132, 14143 (2008)).The New JerseySupreme
Courtspecifiedthefirst stepis evaluatedby examining thesubstancef the potentiallyapplicable
lawsto determine whethethereis distinction’ betweenthem. . . .If not,thereis no choice-of-
law issueto beresolved. CampJaycee 197N.J.at 143 (quoting_ebegern471 F.3cat430. If a
conflict exists, the Court proceedsto the second parbf the test and “determine[s] which
jurisdiction has the'most significant relationship’to the claim.” Maniscalcqg 709 F.3dat 207

(quotingCampJaycee 197N.J. at 144).In otherwords,“the Court determine&vhich statehas
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the mostmeaningful connectionsith andinterestsin the transactiorand theparties.” Spence-
Parker, 616 F. Supp. 2dat 523 (quotingNL Indus., Incyv. CommercialUnion Ins.Co., 65 F.3d
314, 319 (3cCir. 1995)).

UnderNew Jerseylaw, partiesandtheir attorneysenjoy absolut@rivilegefor defamatory
statementghat have‘'somerelationto the proceeding."Hawkinsv. Harris, 661 A.2d 284292
(N.J.1995). UndeiNew York law, all statementamongparties,counselwitnessesandthe court
are awardedabsolute privilegeas long as they are pertinentto the issuesin the proceeding.
D’Annunziov. Avken 876F. Supp.2d 211 (E.D.N.Y. 2012).The Court findsthereis no conflict
betweerNew Jersey’sandNew York’s laws governinglitigation privilege.

Here,Plaintiffs allegePechotd'made. . . false statementg&boutMs. Koch and business
Plaintiffs being involvedwith child pornography.”(ECF No. 15 {4 159, 168.)Plaintiffs are
engagedn the promotion ofmaturismor nudism. Id. 1 7.) Pechota’sallegedcommentsinsofaras
it constitutedhis opinion about nudism involvinghildren, bore at leastsomerelationshipor
pertinenceto the litigation. Pechotathereforehasthe benefit of thditigation privilege for the
comments.

Therefore, Pechota Defendants’ Motioto Dismiss Plaintiffs’ claims for injurious
falsehood (Counthree)andslander{CountFour) on the ground he enjoyditigation privilegeis
GRANTED.

F. Failure to Statea Claim Upon Which Relief Can Be Granted

Pechota Defendangsguethe AmendedComplaintshould bedismissedor failure to state
a claim upon which relief can be granted(ECF No. 25 at 11.) Plaintiffs’ claims stemfrom
Pechota’allegedconductin theStateAction andthe SDNY Action. Theseclaimsarenot properly

beforethis Court. Pursuant thlew York law, a party’s onlyemedyagainstanattorneyis “in the
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casesn which the wrongdoingllegedlywascommitted.”Alliance Network,LLC v. SidleyAustin
LLP, 43Misc.3d 848, 858(N.Y. Sup.2014);seealsq Yalkowsky. Century Apartmentdssoc,
215 A.D.2d 214 (1sbep’t 1995).

OncePlaintiffs becameawareof Pechota’'sallegedmisconductn the StateAction, they
namecdhim a defendanh theSDNY Action.(ECFNo. 15 ] 68.Plaintiffswereawareof Pechota
allegedmisconductn the SDNY Action atthetimeit occurred. Id. 1170-72.)The SDNY Action
was tried to a final judgment onthe merits, and Plaintiffs’ appealto the SecondCircuit was
unsuccessful(ld. 1171, 73.)Plaintiffs’ remedyfor Pechotas allegedmisconducin the SDNY
Action “lies exclusivelyin thatlawsuititself . . . not asecondlenaryactioncollaterallyattacking
the judgmentn the original action.”Yalkowsky215 A.D.2d at 215.

Therefore Pechota DefendantMotion to Dismissfor failureto stateaclaim upon which
relief canbe granteds GRANTED.

IV. CONCLUSION

Forthe reasonsetforth above PechoteDefendantsMotion to Dismiss(ECFNo. 25)and
Helewitz’'s Motion to Dismiss (ECF No. 26) are GRANTED. Plaintiffs’ AmendedComplaint
(ECFNo. 15)is DISMISSED WITH PREJUDICE. TheClerk s directedto CLOSE thecase

An appropriateOrderwill follow.

Date: September27, 2017 [s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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