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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

FIDELITY EATONTOWN, LLC and
QUICKCHEK CORPORATION

Plaintiffs,

V. ': Civil Action No. 3:16ev-3899BRM-LHG

EXCELLENCY ENTERPRISE, LLC
KENNEDY AUTO SERVICE, INC., and :
GAS OF EATONTOWN, INC., et al.
OPINION
Defendants.

MARTINOTTI , DISTRICT JUDGE

Before this Court are the following motions: (1) Defend&mtellency Enterprise’s
(“Excellency”) Motion to Dismisgpursuant to Federal Rule of Civil Procedure 12(b)E&)F No.
13-1) and (2) Plaintiffs Fidelity Eatontowrn(“Fidelity”) and QuiclkChek Corporation’s
(“QuickChek”) (collectively, “Plaintiffs”) Motion to Dismis®efendant Kennedy Auto Service’s
(“Kennedy”) Counterclaim, pursuant to Federal Rule of Civil Procedla(b)(6)(ECF No. 16)
Pursuant to Federal Rule of Civil Procedure 78(b), the Court did not hear oral ardifoetie
reasons set forth hain, Excellency’sMotion to Dismissis GRANTED in part andDENIED in

part.Plaintiffs’ Motion to Dismiss iSSRANTED.

1 On January 5, 2017, the parties appeared before the Court for a settlement confererce and w
directed to disuss a settlement. (ECF No. 23.) The parties did not reach a settlement.
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|. BACKGROUND

For the purpose oExcellency’s Motion to Dismiss, the Court accepts the factual
allegations in the Complaint (ECF No. &% true and draws all inferences in the light most
favorable to PlaintiffSee Phillips v. Cty. of Allegheryl5 F.3d 224, 228 (3d Cir. 200&)r the
purpose of Plaintiffs’ Motion to Dismiss Kennedy’'s Counterclaim, the Courfpéctiee factual
allegatios in the Answer (ECF No. 12) as true and draws all inferences in the lighfararsble
to KennedySee id

Plaintiffs allegeExcellency, Kennedy, and Gas of Eatontown, Inc. (“Gas of Eatoiijown
(collectively, ‘Defendanty conducted an illegal schemé sham litigation and ardompetitive
acts to interfere with Plaintiffs’ respective development projecthe Borough of Eatontown,
New Jersey(“Eatontown”) which would compete with Defendants’ businesses, also located in
Eatontown (ECF No. 1 L.) Fidelity is a New Jersey limited liability company and real estate
developer.id. 11 1 8) Fidelity’s proposed development (the “Fidelity Project”) would include a
Wawa convenience stdgas station and a Chidkil-A fast food restaurant on roughly six esr
of land at the intersection of State Highway 35 and Wyckoff R@pddff 23, 25) QuickChek is
a New Jersey corporation that operates convenience store/gas station lodatidi{s.1( 9.).
QuickChek’s proposed development (the “QuickChek Project”) would consist of a foodrslore a
eight fuel pump®n the southbound side of State Highwayngar the former South Street right
of way. (Id. 1131, 33) Defendants each own and/or operate a gas station within a mile of the sites
of Plaintiffs’ proposed developmentsd (1134-36.)

A. Defendants’ Challenges to the Fidelity Project

On or about November 2012, Fidelity applied to the Eatontown Planning Board (“Planning

Board”) for Preliminary and Final Major Site Plan approval of a Wawa coemeeistorigas



station. {d. 1 37.) On or about December 16, 20a8er several hearingthe Planning Board
approved the variances Fidelity sought and granted Preliminary and Final SipBraval (Id.
17 38-39.)On February 24, 2014, Defendants filed an actioleun of prerogativewrits in the
Superior Court of New Jersey, Monmouth County, alleging the Planning Board’s dec&son w
improper becaus@ter alia: the variances constituted “rezoning by variance”; the Planning Board
violated Defendantsjue pocess ights to be heard; and the approval was arbitrary, capricious,
and unreasonabldld. 1 4641.) The action in lieu of prerogative writs began a series of
challengesvhich led to roughly a dozen hearings, filings, and decidefwe the Planning Board,
the Eatontown Zoning Board of Adjustment (“Zoning Board”), and in the Superior Court over the
course oftwentythree months (Id. § 4275.) Each of Defendants’challengeshas been
unsuccessfulld.) Defendants’ appeal of the Superiant’s dismissal otheir prerogative wrg
action is ongoingnd has included several requests for extensions and motions that have delayed
the appeal.ld. 11109-13)

B. Defendants’ Challenges to th€uickChek Project

On or abouDctober 15, 2014QuickChekapplied to theé’lanning Board for Preliminary
and Final Major Site Plan approval of QuickChekstore. (d. { 76.) The Board Engineer
determined the project’'s proposed use was permitted in the, zow it identifiedthe buk
variances and waivers required for thmject (Id. 1 77-78) On or about December, 2014,
QuickChek filed a revised site plan with the Zoning Offi€kt..§ 79.) QuickChek appeared before
the Planning Board on December 22, 2014, March 16, 2015, and July 6, 2015, and Excellency’s
counsehttendedhe hearings to challenge the applicatidd. 9 8282.) On May 13, 2015, while
QuickChek’s application was pending before the Planning Board, the Eatontown Borough Council

(the “Council”) passedOrdinance 07-201%the “Ordinance”)that gave the Planning Board



jurisdiction tohear applications for relief from parties seeking bulk variantesf{ 68,83.) On
or about August 3, 2015, the Planning Board approved QuickChek’s application for Preliminary
and Final Major Site Plan approvdd. 1 84.)On or about September 11, 20Excellencyfiled
a secondction in lieu of prerogative writs, alleging the Planning Board’s decisionm@®per
becausenter alia: the Planning Boarthcked sufficient credible evidence to grant variances with
respect to afcatontownordinance governinthe distances a gas station must be from other gas
stations and from residential propertyhe Planning Board lacked sufficient information to
determinethe safety of traffic circulation on the sindthe approval was arbitrary, capricious,
and unreasonabl@éd. 11185-86.)Plaintiffs allege Defendants engaged in a series of tactics during
the secondorerogative wris action that delayed the action fanonths such as submitting a
proposed case management order that disregarded the terms the parties discussed at a case
management conferenaad seeking toalay the trial (Id. 1 8892.) Thetrial in the action in lieu
of prerogative writs has yet to Beheduled(ld. §93.)

C. Defendants’ Challenge to the Ordinance

OnJune 12, 2015, Excellency commenced an action in lieu of prerogativelalienging
the Qdinanceon severalgrounds including: (1) the adoption of the Ordinance was arbitrary,
capricious, and unreasonable; (2) the Ordinance constitutes an amendmeontoias Master
Plan;and(3) the Ordinance constitutes rezoning of the property it aff@dtsf{ 9798.) On or
about August 28, 2015, and September 15, 2015, QuickChekaeiyi respectivelymoved to
intervene in the action to protect and enforce their rights{ (100.) In January 2016, QuickChek
and Fidelity sent separate letters to Defendaessirg them the action violated New Jerstyle
of Court 1:48 and New Jersey’s Frivolous Litigation Act, N.J.S§A2A:15-59. [d. 11 10203.)

Defendants did not respond to either lettit. { 105.)



On June 29, 2016, Plaintiffs filed their Complaint in this actieserting claims for(1)
violations of Section 2 of the Sherman Act, 15 WCSS§ 2 including monopolization, attempted
monopolization, and conspiracy to monopol(@ 1 11425); violations of the New Jersey
Antitrust Act, N.J.S.A856:9-1,et seq(id. { 12637); (3) tortious interfeence with prospective
economic advantaged( 1138-42) (4) tortious interference with contrada.(1143-47) and (5)
civil conspiracy d. 1 14851).

Il. LEGAL STANDARD

In deciding a motiorio dismisspursuanto Rule 12(b)(6), adistrict courtis “required to
acceptastrueall factualallegationsn the complaint andrawall inferencesn thefactsallegedin
the lightmostfavorableto the [plaintiff].” Phillips, 515 F.3dat 228.“[A] complaintattackedby
a ... motiorto dismissdoes nonheeddetaled factualallegations.Bell Atlantic v. Twombly 550
U.S. 544, 555 (2007)However, the Plaintiff's “obligation to provide the ‘grounds’ of his
‘entitle[ment] to relief’ requiresmore thanlabelsand conclusions, andfarmulaic recitationof
the elemants of acauseof actionwill not do.” Id. (citing Papasarwv. Allain, 478U.S. 265, 286
(1986)). A couris “not boundto acceptastruealegalconclusioncouchedasafactualallegation.”
Papasan478U.S.at286.Instead assuming thé&ctualallegationsn the complaintaretrue,those
“[flactual allegationsmust be enoughto raise a rightto relief above thespeculativelevel.”
Twombly 550U.S. at 555.

“To survive a motion to dismiss, a comipfamust contain sufficient factual matter,
accepted as true, to ‘state a claim for relief that is plausible on its fashcroft v. Iqbgl 556
U.S. 662, 678 (2009) (citingwombly 550 U.S. at 570). “A claim has facial plausibility when the
pleaded factual content allows the court to draw the reasonable inferenteetkafendant is

liable for misconduct allegedld. This “plausibility standard” requires the complaint allege “more



than a sheer possibility that a defendant has acted unlawfully f ‘ot akin to a ‘probability
requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations” are not
required, but “more than ‘an unadorned, the deferdamhedme accusation” must be pled; it
must include “factual enhancementsidanot just conclusory statements or a recitation of the
elements of a cause of actidd. (citing Twombly 550 U.S. at 555, 557).

“Determining whether a complaint states a plausible claim for relief [ish.context
specific task that requires the reviewing court to draw on its judicial expergamt common
sense.’Igbal, 556 U.S. at 678. “[W]here the wglleaded facts do not permit the court to infer
more than the mere possibility of misconduct, the complaint has alldg&dit has not
‘show[n]'—'that the pleader is entitled to reliefld. at 679 (quoting Fed. R. Civ. P. 8(a)(2)).

l1l. DECISION—EXCELLENCY 'SMOTION TO DisMmIss?

A. Monopolization Claim? (Count One)

A claim for monopolization pursuant to Section 2 of the Sherman Act, 15 USSZC.
consists 6(1) the possession ahonopoly power and (2Wwill ful acquisition ormaintenance of
that power as distinguished from growth or development as a consequence of a pugehuic,
business acumen, or historic accidemastman Kodak Co. v. Image Te8lvs, Inc, 504 U.S.

451, 481 (1992) (citation omittedMonopoly power is the ability to control prices and exclude

2 The Court reviewed and considered the parties’ letters to the Court regandiema
Supermarkets, Inc. v. Stop & Shop Supermarket, Co., NoC 1601697, 2017 WL 773876
(D.N.J. Feb. 28, 2017gnd Sumas v. Hnover 3201 Realty, LLC v. Village Supermarkéts,,
Docket No. A3238-15T3, N.J. Super. Ct. App. Div. April 12, 201 (ECF No0s.25-27.) The
Court finds the cases instructive but not dispositive, particularly in lighedactintensive nature
of an antitrust claimSeeBroadcom Corp. v. Qualcomm In&01 F.3d 297, 318 (3d Cir. 2007).

3 Plaintiffs assert claims for monopolization, attempted monopolization, angicms to
monopolize pursuant to Section 2 of the Sherman Act in the First Count of the Gun{gaiF

No. 1 91 1145.) As the elements differ for each claim, the Court will analyze them separately
even though they were pled together as a single count.
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competition in a given marketBroadcom Corp.501 F.3cht 307 (citingUnited States v. Grinnell
Corp, 384 U.S. 563, 570-71 (1966)). The second element of a claim for monopolizatitiod—
acquisition or maintenance of monopoly poweequires the possession of monopoly power to
be “accompanied by some anticompetitive conduct on the part of the posddséating Verizon
Commcn’dnc. v. Law Offices of Curtis V. Trinko, LLB40 U.S. 398, 407 (2004)).

Excellency arguesPlaintiffs’ claim for monopolizatiorshould be dismissed, because
Plaintiffs have not pled Defendants possess monopoly power. (ECF Noatl/’38) Plaintiffs
effectively concedéheir failure to properly plead a claim for monopolization, arguing they do not
needto allege Defendants have a monopoly in order to plead there is an attempt to monopolize.
(ECF No. 15at 5.)

Therefore, Excellency’s Motion to Dismiss Plaintiffs’ claim for monopolization is
GRANTED.

B. Attempted Monopolization Claim (Count One)

A plaintiff asserting a claim foattempted monopolization pursuant to Section 2 of the
Sherman Act, 15 U.S.C. 8§ RBust allege!(1) that the defendant has engaged in predatory or
anticompetitive conduct with (2) a specific intent to monopolize and (3) a dangeohadility
of achieving monopoly power3pectrum Sports, Inc. v. McQuillaB06 U.S. 447, 456 (1993)
(citation omitted).To show a dangerous probability of achieving monopoly power, a plaintiff must
define “the relevant markend examin[e] . . . market poweld. at 455.The relevant market
includes products that argeasonably interchangeafllevhich “implies that one pduct is
roughly equivalent to another for the use to which it is ppuéen City Pizza, Inc. v. Domino’s
Pizza, Inc.124 F.3d 430, 437 (3d Cir. 1997) (citation omitteé@d.predominant share of the

market, or a lesser market share combined with other relevant factors, may sufficetstlate



monopoly power.’Fineman v. Armstrong World Indus., In880 F.2d171, 201(3d Cir. 1992)
(citing Weiss v. York Hospr45 F.2d 786, 827 n.72 (3d Cir. 1984)).

Excellencyconcede®laintiffs have pled anticompetiBvwconduct, buit arguesPlaintiffs
have not met the pleading standard foatiampted monopolization claibecause they “failed to
pleadanyfacts at all going to whether Excellency has any monopoly or power at all in thelallege
market.” ECF No. 17at 3.) A plaintiff can plead a claim for attemptedonopoly however,
without identifying defendant’'specific share of the markéroadcom Corp.501 F.3d at 319
(denying amotion to dismiss despite plaintiff's failure to allege defendant’s market shfare)
plaintiff can demonstrate “anticompetitive practices, barriers to entrytréreggh of competition,
the probable development of the industry, and the elasticity of consumer demaidl at 318
(citation omitted).

Here, Plaintiffs allege a varietyf factors thatcould demonstrate Defendants have a
dangerous probability of achieving a monopoly. Plaintiffs allege numerous examiples
Defendants’ anicompetitive conduct{(ECF No. 19 4041, 44, 47-50, 54, 63-64, 66-67, 99, 109-
110, 112.)Plaintiffs dlege in detail thatthe barriers for gas stations to enter the market in
Eatontown are high, noting factors such as “the need for available, properly zoned praperty”
“significant financial costs associated with the development of a gas stations congesiae.”
(Id. T 22) Finally, Plaintiffs allege Defendants have a “dominant position in the relevakétha
and allege an “absence of other competitorsl” { 119.)Plaintiffs need not allege Defendants
possess a specific percagéof the markeshare but there must be an allegatiomadirket share.
SeeFineman 980 F.2d at 201 (citingVeiss 745 F.2d at 827 n.J2Further, dismissal is not

appropriate unless it fslear on thefaceof the complaint that the ‘dangerous probability’ standard



camot be met as a matter of IdwBrader v. Alleghenysen.Hosp, 64 F.3d 869, 877 (3d. Cir
1995).

Excellencyalso argues Plaintiffs’ attempted monopolization claim should be dismissed
because Plaintiffs failed to allege they suffered an “antitrust injdriieosort the Sherman Act is
meant to prevent. (ECF No. -II3at 7 (citingBrunswick Corp. v. Pueblo Bov@-Mat, Inc, 429
U.S. 477, 489 (1977)Bxcellency claims Plaintiffs have alleged only personal financial loss, and
it argues this is not the sort of injury antitrust laws aeam to preventld. at 8 (citingBroadcom
Corp, 501 F.3d at 308 (“Conduct that merely harms competitors . . . while not harming the
competitive process itself, is not anticompetitive.”)).)

The Third Circuit hasstated “[a]s a general matter, the class of plaintiffs capable of
satisfying the antitrushjury requirement is limited to consumers and competitors in Haieed
market . . . and to those whose injuiaes the means by which the defendants seek to achieve their
articompetitive end$ Hanover 3201 Realty, LLC v. Village Supermarkets,, I8@6 F.3d 162,

172 (3d Cir. 2015)quotingW. Penn Allegheny Health Sys., Inc. v. URMEZ7 E3d 85, 102 (3d
Cir. 2010)).The pivotal distinction between an injury that qualifissaa antitrust injury and one
that does not is whether the “harm was the essential component of [d]efendanshpetitive
scheme as opposed to an ancillary byproadidt.” Id. at 173.In Hanover the Third Circuit
determined alaintiff sustained aantitrust injury in facts similar to those in this cdseat 173-
74. The defendast a ShopRitesupermarket and its subsidiary, soughptevent theplaintiff, a
property developer, from obtaining planning approvals for land the plaintiff would lease t
Wegmans supermarketd. at 166. Although the defendantahticompetitiveactions were
ultimately aimed at th&Vegmans, the court founithe developer’s injuries, i.ethe costs of

contesting the challenges to its application for approval, wewecesary part of the defendants’



plan.ld. at 174. Here, Plaintiffs have alleged Excellency and the other Defendants hiatedinfl
injuries through the allegedly baseless challenges to Plaintiffs’ planningatppis. (ECF No. 1
1 125.)As in Hanover the injuries, as alleged in the Complaint, represekeéy component of
Defendants’efforts to discourage competition in violation of the Sherman Act and therefore
constitute antitrust injuries.

Therefore Excellency’sMotion to DismissPlaintiffs’ claim for attemptednonopolization
is DENIED.

C. Conspiracyto Monopolize Claim (Count One)

A plaintiff asserting a claim for conspiracy to monopolize “must establish teeeze of
an agreement, sometimes also referred to as a ‘conspiracy’ or ‘concerted adtiorP&nn
Allegheny Health Sys., In627 F.3dat 99 (citations omitted)An agreement consists of “a unity
of purpose, a common design and understanding, a meeting of the minds, or a conscious
commitment to a common schemed. (citation omitted).A plaintiff can plead an antitrust
conspiracy by alleging dio¢ or circumstantial evidenckl.

Here, Plaintiffs allege all three Defendantsntly challenged Plaintiffs’ applications
through a series of sham and baseless appeals before municipal bodies Surkerior Court
(ECF No. 114 40-41 44,4750, 54, 6364, 6667, 99, 109110, 112.) Further, Plaintiffs allege
Defendants retained the same expert witness and the same cddn§dl.63, 10203.) These
allegations of circumstantial evidence are sugfitito support a claihatDefendants possessed
“a unity of purpose, a common design and understanding, a meeting of the minds, or a conscious
commitment to a common scheme” itterfere with Plaintiffs’ applicationsSee W. Penn
Allegheny Health Sys.,dn 627 F.3d at 99.

Therefore Excellency’sMotion to DismissPlaintiffs’ claim forconspiracy to monopolize

is DENIED.
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D. NewJerseyState Antitrust Claim (Count Two)

The Third Circuit has observed “the New Jersey [Antitrust] Act itself masdade it ‘shall
be construed in harmony with the ruling judicial interpretations of comparableaFedétrust
statutes and to effectuate a.uniformity of those states wihi enact it.””St. Clair v. Citizens Fin.
Grp., 340 F. App’x 62, 6m.2 @d Cir. 2009)(quoting N.J.S.A8 56:9-18). Thusinsofar as
Plaintiffs have successfully allegedlaims under the New Jersey Antitrust Act for attempted
monopolization and conspiracy to monopolig&cellency’smotion iSDENIED.

E. Tortious Interference with Prospective Economic Advantage Claim (Count
Three)

The four elements of a claim for tortious interference with prospective etmadwantage
under New Jersey law are: “(1) a reasole expectation of economic advantage to plaintiff, (2)
interference done intentionally and with ‘malice,” (3) causal connection betiveentérference
and the loss of prospective gain, and (4) actual daniagasallo v. Hammond In94 F.3d 842,
848 (3 Cir. 1996)citing Printing Mart-Morristown v. Sharp Elecs. Coral16 N.J. 739 (1989)).
Defendants argue Plaintiffs cannot meet the pleading requirefetaigious interference with
prospective economic advantagecause Plaintiffs have not pled t&a¢o show a connection
between alleged interference and the loss of a prospective gain. (ECFNat 13.)Excellency
statesNew Jersey is among a minority of jurisdictions that observe the “new busitesgici
(citing RSB Lab. Servs., Inc. v. BSorp., 368 N.J. Super. 540 (App. Div. 2004)nder the new
business rulethe prospective profits of a new business are deemed too remote and speculative to
meet the legal standard of legal certaimtyre Merritt Logan, Inc. 901 F.2d 349, 356 (3d Cir
1990 (citing Weiss v. Revenue Bldg. & Loan AssIi6 N.J.L. 208 (1936)).

Plaintiffs argue neither Wawa nor QuickChek is a new business, because gatloia

national chain(ECFNo. 15 at18.) Plaintiffs citea New Jersey Tax Court case that wannew
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business that is part of a large chain is considered integrated with thodeusthessesId. at 17
(citing Mayer & Schweitzer, Inc. @ir., Div. of Taxation20 N.J. Tax 217, 227 (Tax 2002))his
case has no bearintpough,on the new business rule in the context of contract law.

On the other handyew Jersey courts haveund the new business rule does not apply in
cases where thbusiness operatdnas experience in the sort of enterpribat alleges lost
prospective profitsRSB Lab. Servs., In@868 N.J. Supent 56061. INRSB Laboratory Services
the Appellate Division determined the new businessdidleot bar a claim for prospective profits
when a plaintiff who ran a facility that drew blood from patients and sent the bloatkide labs
opened its owrfiacility to do the laboratory work itselfd. The court distinguished this frotwo
earlier cases in which the new business rule applied. In the first case, the new bulszggsied
to a plaintiff who transitioaed from operating a rooming house tanning a fifty-six room
residentiabuilding.ld. at 561 (citingVeis$116 N.J.L. at 209)'he new business rule also applied
to amarine salvage company tredught to expand itgperaton to includea 100ton-capacity
floating crandld. at 56162 (citingSeaman v. U.S. Steel Cqrfa66 N.J. Super. 467, 469 (App.
Div.), certif. denied 81 N.J. 282 (1979))n contrast to the court iRSB Laboratory Servicethe
courts inSeamarandWeissdecidedthe new business rulg@plied and prospective profits could
not be assumethecause the plaintiffs did not have experience operbtiagesses of such scale.
Id. The courtin RSB Laboratory Servicalstinguished those facts from the plaintiff's expansion
of its blood drawing bsiness to include lab analysis, which the court determined was related and
not a “new businessld.

Here, the facts more closely resemble thodRSB Laboratory Service$his Court takes
judicial notice of the fact that both Wawa and QuickChek are chains that opatatg. Wawa

operates more than five hundred retail locations with gas stafidbsut Us - Wawa
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https://www.wawa.com/abogiast visited June 21, 20)7 while QuickChekias140 locations in
New York and New JersguickChek -History, http://quickchek.com/History (last visited June
21, 2017%). Given the extensive history Wawa and QuickChalte with operating businesses of
the sort they propose to operate in Eatontdaintiffs’ prospective profits are not too remote in
light of this history. The Court finds the new business rule does not apply to this case.

As Excellencydoes not argue Plaintiffs have failed to adequately plead the remaining
elements for tortious interference with prospective economic advaitaggencys Motion to
Dismiss the claim iI®DENIED.

F. Tortious Interference with Contract (Count Four)

Plaintiffs allege Defendants tortuously interfered with Fidelity’s @it with Wawa
related to the Fidelity Project. (ECF Nof1144-47.)To establish [tortiousnterference with an
existing contradt a plaintiff must prove: (1) an existing contractual relationship; (2) inteadtio
and malicious interference with that relationship; (3) loss or breach of a contraetsatt af the
interference; and (4) damagesulting from that interferencBiGiorgio Corp. v. Mende& Co.,
Inc., 230 F.Supp.2d 552, 558 (D.N.J. 2002) (citirfeyinting Mart-Morristown, 116 N.J. at 751
52). Defendants challenge only the sufficiency of Plaintiffs’ pleading of the seabtiee four
elements, specificallyvhether Defendants’ alleged interference was intentional. (ECF Nb. 13
at 14.)Excellencychallenges Plaintiffs’ pleading of the second elementaaigdesPlaintiffs do
not allege Excellency desired to interfere with the agreermetween Fidelity and Wawa, nor
whether Excellency was even aware of the agreemdnt. (

“Interference isntentionalwhen ‘the actor desires to bring it about or if he knows that the
interference is certain or substantially certain to occur as & m#suk action.” Cargill Global
Trading v. AppliedDev. Co, 706F. Supp2d 563, 57576 (D.N.J. 2010) (quotinBello Russo v.

Nagel 358 N.J. Super 254, 268 (App. Div. 2003) (quoting Restatement (Second) of T&6#,,8
13



comment e (1977))). A party actvith malice when there is no “justification or excuse” for the
interferenceld. at 576(citing Singer v. Beach Trading CGAd79 N.J. Super. 63, 82 (App. Div.
2005) (quotingMandel v. UBS/PaineWebber, In873 N.J. Super. 55, 79-80 (App. Div. 2004))).

Here, Plaintiffs allegeDefendantamounted baseless, béalth challenges td-idelity’s
application for approval of a Wawa convenience store and gas station. (ECHFIfG741)
Becausd-idelity, the applicant, sought approvaldevelop the property dsehalf of Wawa, the
prospectiveenant, the Court infers Excellency was aware of an agreement between the parties
whose development Defendants challengégintiffs allege throughout the Complaibefendants
acted intentionally to delay Plaintiffs’ projscin an effort to prevent them from entering the
market (Id. 112, 4, 115, 1234, 127, 129, 13485, 141, 146 Plaintiffs’ recount Defendants’
unsuccessful efforts to challenge the Fidelity Project in particuéhf{37-75.) The Court finds
Plaintiffs pled sufficient facts to support their claixcellency intended to interfere with Fidelity
and Wawa'’s contract, and that the interference was with mBliGeorgio Corp. v 230 F.Supp.
2d at 558 (citingPrinting Mart-Morristown, 116 N.J. at 751-52).

Therefore, Excellency’®lotion toDismiss the claim for tortious interference with contract
is DENIED.

G. Civil Conspiracy (Count Five)

Plaintiffs assert a claim againgicellency and its fellow Defendants for civil conspiracy.
(ECF No. 11114951.) Under New Jersey law, a plaintiff alleging civil conspiracy must prove “a
combination of two or more persons acting in concert to commit an unlawful act, or tat@mm
lawful act by unlawful means, the principal element of which is an agreemegdrethe parties
to inflict a wrong against or injury upon another, and an overt act that results igedaB&nco
Popular, N.A. v. Gandil84 N.J. 161, 177 (2005) (citatiomitted).Excellency argueBlaintiffs

have notllegedany facts to supporheir civil conspiracy claim. (ECF No. 1Bat 15.)
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Plaintiffs allegeall three Defendants jointly chahged Plaintiffs’ applications bad faith
thereby tortuously interfering with Plaintiffs’ prospective economic advaraadeontract(ECF
No. 199 2, 4, 115, 1224, 127, 129, 1385, 141, 146 Further, Plaintiffs allege Defendants
retained the same expert witness and the same coudsélf 63, 10203.) At this stage of the
proceedingsthese allegations arsufficient tosupport a claim that Excellency and the other
Defendants acted in concert to commit an unlawful act, i.e. to viatdigustlaw by opposing
Plaintiffs’ applications through sham litigatignand by tortuously interfering with Plaintiffs’
prospective economic advantage and contract.

Therefore, Excellency’sMotion to Dismiss Plaintiff’'s claim for civil conspiracy is
DENIED.

IV. DECISION—PLAINTIFFS " MOTION TO DISMISS
A. Kennedy’s Counterclaim for Malicious Use of Process

Kennedy asserts a countercldion malicious use of procesalleging the “Complaint is
motivated by malice” because Defendants merely sought to exercise their consafitigiats by
challenging Plaintiffs’ applications by way of “the constitutionally protectezhaes of judicial
and governmental redress.” (ECF No.JR2%8.)

To assert a claim for malicious use of process, a plaintiff “must allege ‘that tiveabsigit
(1) was instituted without reasonable or probable cause; (2) was motivated by; rf&lice
terminated favorablyo [the plaintiff]; and (4) resulted in a “special grievance” to the plaintiff.”
Hassoun v. Cimmind.26 F. Supp. 353, 369 (D.N.J. 2000) (quotsig v. Rutgers Cas. Ins. Co.
273N.J.Super340, 34 (App. Div. 198)). As to the first elemenrtprobable causethe Supreme
Court of New Jersey has stated “[p]robable cause is a matter of law to be determined bst,the co

and it is only submitted to the jury if the facts giving rise to probable causeemnsdlves in
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dispute” LoBiondo v. Schwart499 N.J. 62, 93 (2009) (citation omitted)court should apply a
reasonable person standa determine whether glaintiff had an “honest belief” in the
allegations asserted in the lawsidt (citations omitted).

Here, neitherKennedy nor Plaintiffs argue the facts giving rise to probable cause are in
dispute sobased on the undisputed fattte Courthasdetermine Plaintiffs properly alleged there
was probable cause to assert their ctafgpecifically, theCourt has dterminedPlaintiffs have
properly alleged claims foattempted monopolization, conspiracy to monopolize, tortious
interference with prospective economic advantaged tortious interference with contract
Whether Plaintiffs prosecute theilaims successfully is a question that will bide discovery and
later stagesf litigation. But insofar as Plaintiffs have stated plausible claims for releiCturt
finds a reasonable party confronted with the facts of this lawsuit would have hadest belnef
in theallegations asserted in the Complaldt.As the Court finds Plaintiffs’ had probable cause
to bring the lawsuitkennedy is unable tmeetthe first elemenbf malicious use of process and
it is not necessary to analyze the remainiegneints

Therefore, Plaintiffs’Motion to Dismiss Kennedy’s counterclaim for maliciousse of

process iISGRANTED.
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V. CONCLUSION
For the reasons set forth abowescellency’s Motion to Dismiss (ECF No. 31) is
GRANTED IN PART andDENIED IN PART . Plaintiffs’ claim formonopolization pursuant to
Section 2 of the Sherman Act, 15 U.S.C. & their claim for monopolization pursuant to the
New Jersey Antitrust AcN.J.S.A856:9-1,et seq.areDISMISSED WITHOUT PREJUDICE .
Plaintiffs’ Motion to Dismiss (ECF Nal6) isSGRANTED . Kennedy’s Counterclaim for malicious

use of process BISMISSED WITH PREJUDICE. An appropriate Order will follow.

Date: June 22, 2017 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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