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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

DAVID LEWIS, et al.,
Civ. Action No.: 16-400BRM-LHG
Plaintiffs,

V.
OPINION
LIPOCINE INC., et al

Defendants. :

ANTHONY MORASSI et al.,
Civ. Action No.: 16-406 BRM-LHG
Plaintiffs,

V.
OPINION
LIPOCINE INC., et al

Defendants. :

MARTINOTTI, DISTRICT JUDGE

Before this Court are three motionsto be appointedead plaintiff andto approvelead
counselandliaisoncounsel pursuanto thePrivateSecuritied_itigation ReformAct of 1995 (the
“PSLRA’), 15 U.S.C. 8§ 78u-4 (1997hy (1) Plaintiff Grey Burleson (“Burleson”) l(ewis v.
Lipocinelnc. etal., Civ. No. 16-4009Dkt. No. 6)), (2) Plaintiff John Redmond (“Redmond’Td(
at Dkt. No. 7) and (3) Plaintiffs Quantum Partners, Ltd., DPC Partners, Lathd John William
Burke(collectively, “Lipocine Investor Group”)Ifl. at Dkt. No. 8; Morassiv. Lipocinelnc. etal.,

Civ. No. 16-4067(Dkt. No.4)) (collectively,“Moving Plaintiffs’). After filing theirown motions,
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Burlesonand Redmond botlrenterednoticesof non-oppositionto Lipocine Investor Group’s
motionto be appointedeadplaintiff andapproveeadcounselndliaison counsel(Civ. No. 16-
4009 (Dkt. Nos. 9 & 10).) All Moving Plaintiffs also moveto consolidate the aboweaptioned
actionstogethemwith Burlesonv. Lipocinelnc. et al., Civ. No. 16-4129.(Civ. No. 16-4009(Dkt.
Nos.6, 7, &8); Civ. No. 16-4067(Dkt. No. 4).) Noparty, including non-movindPlaintiffs David
Lewis (“Lewis”) andAnthonyMorassi(“Morasst), andDefendantd.ipocinelnc. (“Lipocine” or
the “Companyj, MaheshV. Patel (“Patel), and Morgan R. Brown (“Brown”) (collectively,
“Defendanty, opposes the pending motions.

For the reasonssetforth herein,the above-captioneakctionsare consolidated, Lipocine
Investor Groups appointedeadplaintiff, PomerantZLP is designatecsleadcounselandLite
DePalmaGreenbergl LC is designatedsliaison counsel.

l. BACKGROUND

Lipocineis apharmaceuticatompanywhoseleadproduct candidatd,LANDO (“LPCN
1021"),is anoraltestesteronaeplacementherapy(Civ. No. 16-4009(Dkt. No. 1) at { 15.)Patel
wasthe Presidentand Chief ExecutiveOfficer of the CompanypetweenJune 30, 201andJune
28, 2016, the periodtissuein this case(the “ClassPeriod). (Id. at T 8.) Brown wasExecutive
Vice Presidenand Chief FinancialOfficer of the Company during treameperiod. (d. at{ 9.)

OnJune 29, 2015, theompanyallegedlyissueda presseleasecelebratinghesucces®f
its LPCN 1021 Phase3 clinical study, and announcingthat it expectedto file a New Drug
Application (“NDA”) for LPCN 1021with U.S. Foodand Drug Administration(“FDA”) in the
secondhalf of 2015. [d. at 1 16.) Over the next year, Defendantspurportedlymade positive
statementsand representationgegarding this New Drug Application and the state of the

Company’s businessld( at 1 17-23.However,in June 29, 2016, thHeompanyallegedlyissued



apressreleasalisclosing theeceiptof aCompleteResponsé.etterfrom the FDA, which stated
thattheir LPCN 1021 New Drug Application could not be approveth its currentform, due to

deficienciesin the applicationrelatedto the dosingalgorithmandthe label for the drug. (Id. at

1 24.)Plaintiffs assertDeferdants violagéd Sections 10(band 20(a) of theSecuritiesExchange
Act of 1934(the“ExchangéAct”), aswell asRule 10b-5 promulgated thereundesy allegedly(1)

failing to disclosedeficienciesn the Company’$ PCN 1021 New Drug Application,which (2)

causedDefendants statementsabout theCompanys businessand operationsto be false and

misleadingand/orlack areassonablebasis.(Id. 1 36-51.)

On July 1, 2016.ewisfiled a complainagainsDefendantgor violations of theExchange
Act andRule 10b-5 orbehalfof himselfand a classconsisting of individualsvho purchasedr
otherwiseacquired.ipocinesecuritiesduringthe ClassPeriod (Id. atDkt. No. 1.) OnJuly6, 2016,
Morassifiled a complainagainstDefendant$or thesameor substantiallysimilar claimsonbehalf
of himself and the sameclassof plaintiffs. (Civ. No. 16-4067(Dkt. No. 1).) On July 7, 2016,
Burlesonalsofiled a complainagainstDefendantgor thesameor substantiallysimilar claimson
behalf of himself and a class consisting of individualsvho purchasedor otherwiseacquired
Lipocine securitieshetweenFebruary 27, 2015 and June 28, 2Q@@v. No. 16-4129(Dkt. No.
1).)

On August 30, 2016, MovindPlaintiffs filed the pending motionto be appointedead
plaintiff andto approvelead counselandliaison counsel, pursuarnb the PSLRA, aswell asto
consolidate the above-captionactionswith Burlesonv. Lipocinelnc. et al., Civ. No. 16-4129.
(Civ. No. 16-4009(Dkt. Nos. 6, 7, &8); Civ. No. 16-4067(Dkt. No. 4).) On SeptembeB, 2016
andSeptembed 9, 2016 respectivelyRedmondand Burlesonfiled notices of non-oppositioto

LipocineInvestor Group’snotionto be appointeteadplaintiff andto approve counse{Civ. No.



16-4009(Dkt. Nos.9 & 10).) On November21, 2016 Burlesonv. Lipocinelnc. et al., Civ. No.
16-4129 wasdismissedpursuanto Fed.R. Civ. P. 4(m) for failure to timely serveDefendants.
(Civ. No. 16-4129Dkt. No.9).) On November 22, 201bgfendantsubmittedaletterconfirming
thatthey do not oppose the pending motitmsonsolidate(Civ. No. 16-4009(Dkt. No. 19)). To
date,no parties,includingLewis andMorassi have opposed the pending motidmgppointlead
plaintiff, approve counsendconsolidate.

1. MOTION TO CONSOLIDATE

Moving Plaintiffs seekto consolidate the above-captionactionstogethemwith Burleson
v. Lipocine Inc. et al.,, Civ. No. 16-4129. Defendantand other plaintiffs do not oppose
consolidation othesematters Pursuanto FederalRule ofCivil Procedurel2(a):

Whenactionsinvolving common questions ddw or fact are pendingbeforethe

court,it may order a jointhearingor trial of any or all the mattes in issuein the

actions; it may order all actions consolidated;and it may make such orders

concerningproceedingshereinasmaytendto avoid unnecessargostsor delay.
Fed.R. Civ. P.42(a);seealso Nanavaty. BurdetteTomlinMenil Hosp., 857 F.2d 96, 103 n(3d
Cir. 1988) (consolidatios appropriatevherethereareactionsinvolving common questions of
law or fact). “Rule 42(a)gives the district court broad powert consolicite actionsinvolving
common questions daw or fact if, in its discretion,such consolidation wouldacilitate the
administrationof justice” SalemSteelN. Am.,LLC v. Shanghai Shangshang Stainl&selPipe
Co., Civ.No. 08-4827(DMC), 2009U.S.Dist. LEXIS 62348at*4 (D.N.J.July 21, 2009) (quoting
Liberty LincolnMercury, Inc. v. Ford MarketingCorp. 149 F.R.D. 65, 8(D.N.J.1993).

Here,becausaurlesonv. Lipocinelnc. et al., Civ. No. 16-4129 hasbeendismissedthe
motionsto consolidatehataction with the above-captionegttionsaremoot.Thereforethe Court

needonly addressvhetherthe two above-captionedctionsshould be consolidatedhe Court

finds that consolidation ofthese actions is appropriate,becauseboth casesare basedon



substatially the same conduct, involve substantially theame claims, and name the same
defendantsMoreover,the partiesdo not disputehat consolidations appropriate Accordingly,
motionsto consolidatearegrantedn partandthe above-captioned actioaseconsolidated.

[11.  MOTION TO APPOINT LEAD PLAINTIFF

Burleson, Redmondnd Lipocine InvestorGroup eachinitially movedto be appointed
leadplaintiff. However,BurlesonandRedmond haveirscefiled notices concedinthat Lipocine
Investor Grou@mppeardo possesshelargestfinancialinterestin therelief soughtby theclassin
this matter,andtherefore theseplaintiffs do not oppose Lipocine Investor Group®tionto be
appointedlead plaintiff. Indeed,to date, no partieshave opposed Lipocine Investor Group’s
motion.However,evenwhereamotionto appointeadplaintiff is unopposedjistrict courts “have
an obligationto review applicationsfor the appointment dkead plaintiff andto appointaslead
plaintiff the memberor membersof the puported plaintiff classwho are ‘most capableof
[adequately]representinghe interestsof the classmembers” In re Nice Sys.Secs.Litig., 188
F.R.D. 206, 221(D.N.J. 1999) (quoting 18J.S.C. 8§ 78u4(a)(3)(B)(i) (emphasidn original).
Accordingly, the Courtwill analyzewhether Lipocine Investor Groups the mostadequate
plaintiff, within themeaningof thePSLRA.

A. Legal Standard

The PSLRA governs the appadimentof theleadplaintiff in “eachprivateactionarising
under the [Exchangact] thatis broughtasa plaintiff classaction pursuanto the FederalRules
of Civil Proceduré.15 U.S.C. § 78ut(a)(1).Underthe PSLRA, theplaintiff whofiles theinitial
action must, within 20 daysof filing the complaint, publish notiag® the classinforming class
memberf the pendency of thaction,theclaimsassertedn the complaint, thelassperiod,and

theirright to serveasleadplaintiff. I1d. at 8 78u4(a)(3)(A)(). Within 60daysof the publication of



the notice,any putativeclassmembermmay move for appoitmentto serveasleadplaintiff. 1d. at
8 78u4(a)(3)(A)(i)(I). Thereafterthe court must considanymotionmadeby a purporteatlass
memberandappointasleadplaintiff thememberor memberghatthe courtdeterminego bethe
mostadequatelaintiff to representheinterestsof theclassmembers. Id. at § 78u4(a)(3)(B)(i).
B. Decision
Beforeadistrict courtmayrule on amotionto appointeadplaintiff, it “hasanindependent

duty to scrutinizethe published noticandensurehatthe notce comportswith the objectivesof
thePSLRA,thatis, encouraging the moatiequat@laintiff, theplaintiff with thelargestfinancial
stakein the outcome athelitigation, to comeforwardandtakecontrol of thditigation.” Lifestyle
Invs.,LLC v. Amicus Therapeutics, IncCiv. No. 3:15¢v-7350 (FLW) (DEA), 2016U.S. Dist.
LEXIS 68952,at*11-12 (D.N.J.May 26, 2016)citing California Pub.Emples.RetiremenSys.
v. Chubb Corp. 127 F. Supp. 2d 572, 577 (D.N.J. 2001)). § Aa)(3)(A)(i) of the PSLRA
requiresthatthis notice

(1) be properly published?) advisemembersof the putativeclass

of the relevantdetails of (a) the pendency of thaction, (b) the

claims assertedherein,and (c) the period of the action; and (3)

inform putativeclassmembersthatthey have theight to move the

district courtto serveasleadplaintiff in theclassaction.

Lifestyle 2016U.S.Dist. LEXIS 68952,at*12 (quotingCalifornia Pub, 127F. Supp. 2dat576-

77).

1In general,courts appoint dead plaintiff “not later than 90 days” after the publication of the
notice.15 U.S.C. 8§ 784Ha)(3)(B)(i). However,if anyparty seekso consolidate thactionwith
anotheraction,the courtmay not appoint aeadplaintiff “until afterthe decision on thenotionto
consolidates rendered’ Id. at § 78u4(a)(3)(B)(ii). Here, becauseMoving Plaintiffs movedto
consolidate the above-captionactions,in additionto movingto be appointedeadplaintiff, the
Court could not appoint Bead plaintiff until Defendantshad beenservedand were given an
opportunityto respondo the motiongo consolidate.



Here,counselo theplaintiff in thefirst filed action,Lewisv. Lipocinelnc. et al., Civ. No.
16-4009,causedhe noticeto be publishedin BusinessaVire, on July 1, 2016, theameday the
complaintwasfiled. (Civ. No. 16-4009 Decl. of BruceD. Greenbergn Supp. of Mot. of Lipocine
Investor Grougor Consolidation, AppointmerasLeadPl., and Approval ofLead CounselDkt.
No. 8-3)atEx. A.) Thenoticeinforms putativeclassmemberof their right to movein theDistrict
of New Jerseyto serveasleadplaintiff. (Id.) It alsoadvisesmnembersf therelevantdetailsof the
pendency of theaction, the claims assertedtherein, and the time period of theaction. (1d.)
Therefore,the Court findsthat the notice of pendency provides th@nimum information
necessaryo meettheobjectivesof thePSLRA.

Next, the Court turngo whetherLipocine Investor Groups the most adequatplaintiff.
The PSLRAestablishes rebuttable presumptighatthe mostdequatglaintiff is the person or
group of personthathas(1) eitherfiled the complaint omadeamotionin respons¢o the notice
to theclass;(2) hasthelargestfinancialinterestin therelief soughtoy theclass;and(3) otherwise
satisfiesthe requirementf FederalRule of Civil Procedure 23Fields v. Biomatrix, Inc., 198
F.R.D. 451, 45¢D.N.J.2000); 15 U.S.C. § 784(a)(3)(B)(iii)(I). Rule 23requiresthatapartyor
partiesseekingto represent class(1) “have claimsor defenseshataretypical of theclaimsor
defensef theclass’ referredto asthe “typicality requirement,”and (2) “be ableto fairly and
adequatelyprotectthe interestsof the class’ referredto as the “adequacyrequirement.”In re
Cendant CorplLitig., 264 F.3d 201, 2633d Cir. 2001)(marksomitted) Here,Lipocine Investo
Groupis presumptively the mostdequateplaintiff, becausgas setforth below, they havehe
largestfinancial interestin relief soughtby the putative classand they meetthe typicality and

adequacyequirement®f Rule 23.



To determinewhich plaintff holds the largestfinancialinterest; district courts consider,
inter alia, “(1) the number ofhareghatthe movanpurchasedluringthe putativeclassperiod;
(2) thetotal netfunds expendeby the plaintiffs during theclassperiod; and3) the approximate
lossessufferedby the plaintiffs.” In re Cendant 264 F.3dat 262. ‘District courtsin this Circuit
haveaccordedhe 1argestfinancialloss’ elementthe mostveightin theanalysisfor appointment
of aleadplaintiff.” Lifestyle 2016U.S. Dist. LEXIS 68952,at *15 (citing In re Vonagelnitial
Pub. Offering Secs.Litig., Civ. No. 07-177(FLW), 2007 U.S. Dist. LEXIS 66258,at *16-17
(D.N.J.Sep.6, 2007).

According to Lipocine Investor Grouptheir three memberscollectively expended
$1,088,092.00n total net fundsto purchased4,000sharesduring the ClassPerial. Lipocine
Investor Grouglaimsthatits resultanfinanciallossegotalmorethan$262,000.00(Civ. No. 16-
4009 (Dkt. No. 8-3) at Ex. C.) Both Redmon@ndBurlesonclaim comparativelysmallerlosses.
Accordingto Redmond, hexpendedotal netfunds of $47,768.7t purchasel,550sharesiuring
theClassPeriod,andsufferedafinancialloss of $31,115.75. (CiWo. 16-4009Decl. of Laurence
M. RosenEx. 3 (Dkt. No. 7-6).) Burlesortlaimsthat he expendedotal netfundsof $12,930.00
to purchase 2008haresduring theClassPeriod,andsufferedafinancialloss of $5,154.80. (Civ.
No. 16-4009,Decl. of DonaldA. Ecklund,Ex. C (Dkt. No. 6-6).) Therefore,Lipocine Investa
Group holds théargestfinancialinterestby awide margin.

Additionally, as setforth below, Lipocine Investor Groupassufficiently demonstrated
thattheymeetthe adequacyndtypicality requirement®f Rule 23. “Thanitial inquiry (i.e., the
deteminationof whetherthe movantvith the largestinterestin thecase otherwisesatisfies Rule
23) should be confinetb determiningwhetherthe movanthasmadea prima facie showing of

typicality andadequacy. In re Cendant 264 F.3d at 263. To demonstrateypicality, a movant



must showthathis circumstancearenot “markedlydifferent’ from those of the putativelassand
thatthelegal theory uponwhich his claimsarebaseddoesnot “differ from that uponwhich the
claimsof otherclassmembeswill perforcebebased’ I1d. at 265(marksomitted).To demonstrate
adequacy, a movant must shthathe ‘hastheability andincentiveto representhe daimsof the
classvigorously, whether[he] has obtainedadequatecounsel,and whetherthereis a conflict
betweerthe movant’'sclaimsandthoseassertedn behalfof theclass’ 1d. (marksomitted).“In
conducting theinitial inquiry as to whetherthe movantwith the largestlossessatisfiesthe
typicality andadequacyequirementsthe courtmayandshould consider the pleadingsathave
beenfiled, the movant’'s applicatiorand any other information that the courtrequiresto be
submitted: Id. at 264.

Here, Lipocine Investor Groughas made a sufficient showing of bothtypicality and
adequacy undeRule 23. Regardingypicality, Lipocine Investor Group’slaimsariseout of the
sameeventsallegedin the complaintsin both of the aboveaptionedactions. Lipocindnvestor
Groupallegesasdo all putativeclassmembersthat Defendantssiolatedfederalsecuritiedaws
during theClassPeriodby makingfalseor misleadingstatement®f materialfacts or omittingto
statematerial facts, concerningthe Company ands New Drug Application for LPCN 1021.
Regardingadequacyl.ipocine Investor Group’argefinanciallosscreatesa strong incentivéor
themto fully prosecutehis action. SeeLifestyle 2016 U.S. Dist. LEXIS 68952,at *23; In re
MilestoneScientificSec.Litig., 183 F.R.D. 404, 416D.N.J. 1998).As such, Lipocine Investor
Group’s interestsappearto be well-aligned with the rest of the putativeclass. And, having
reviewedthequalificationsof Lipocine Investor Group’s proposeshdcounselPomerantz LP,
andliaisoncounselLite DePalmaGreenbergl LC, (Civ. No. 16-4009Dkt. No. 8-3)atExs.D &

E) the Courts satisfiedthattheyhaveselecteaufficiently experiencedirms. ThereforeLipocine



Investor Groughasmadea primafacie showing of bothypicality andadequacypursuanto Rule
23. Accordingly,becausd.ipocine Investor Grouprealsothe movantsvith thelargestfinancial
interestin thecasethe Courtpresumesheyarethe mostadequatglaintiff.

“Oncea presumptivéeadplaintiff is located the court shoulthenturnto the questiofof]
whetherthe presumptiohasbeenrebutted.”In re Cendant 264 F.3dat 268. Under théSLRA,
the presumptionrhay be rebuttedonly upon prooby a memberof the purportegblaintiff class
that the presumptively mostdequateplaintiff -- (aa)will not fairly and adequatelyprotectthe
interestsof theclass;or (bb)is subjectto uniquedefenseshatrendersuchplaintiff incapableof
adequatelyrepresentingthe class” 15 U.S.C. § 78ut(a)(3)(B)(iii)(I1). The Third Circuit has
interpretedhis languagdo mean

[f]irst, only classmemberanayseekto rebutthe presumptionand

the court should ngtermitor consideanyargumentdy defendants

or non¢lass members . . . Second, oncéhe presumptionis

triggered,the questions not whetheranother movanmight do a

betterjob of protectirg theinterestf theclassthan the presumptive

leadplaintiff; insteadthe questioms whetheranyonecanprovethat

the presumptivéead plaintiff will not do a fair[] andadequate]]

job.
In re Cendant 264 F.3dat 268 (citation omitted). If no classmembersuccessfullyrebuts the
presumptionthen the district court “should appoint the presumptilead plaintiff as the lead
plaintiff.” Id. If the presumption isuccessfullyebutted, “thecourt mustbeginthe processanew
... until aleadplaintiff is selected. Id.

Here,no plaintiff hassoughtto rebut the presumptiaiat Lipocine Investor Groups the
mostadequateplaintiff. To the contrary bothBurlesonand Redmonchavefiled noticesof non-
oppositionto Lipocine Investor Group’s motiorAccordingly, the presumptiorthat Lipocine

Investor Groups the mostadequatelaintiff is not rebuttedandthe Courtwill appointthemto

serveasleadplaintiff in thislitigation.

10



V. MoOTION TO APPROVE COUNSEL

Under thePSLRA, “[o] ncetheleadplaintiff hasbeenappointed, thestatuteprovidesthat
theleadplaintiff ‘shall,subjectto the approval of the coudgelectandretaincounselko represent
theclass” In re Cendant 264 F.3dat 216 (quoting 15 U.S.C. § 78@)(3)(B)(v). “The court
must make ‘an independentevaluationof, among other considerations, theffectivenessof
proposedclasscounselto ensue the protectionof theclass” Lifestyle 2016U.S. Dist. LEXIS
68952,at*25 (quotingin re Milestone 187 F.R.Dat176).

Here, Lipocine Investor Groupnas selectedPomerantzLLP as lead counseland Lite
DePalmaGreenbergl LC asliaison counsefor theclass.Havingreviewedthefirms' respective
resumegCiv. No. 16-4009(Dkt. No. 8-3) at Exs. D & E) the Courtis satisfiedthat they are
competento fulfill thedutiesof leadcounsebndliaisoncounselrespectivelyMoreover, ngarty
disputes theompetencyf thesefirms. Accordingly,basednthis Court’s independemeviewof
the experienceof Pomerantz LLP and Lite DePalmaGreenbergLLC, Lipocine Investment
Group’sselectionof counsels approved. PomerantizlP is designatedsleadcounselandLite

DePalmaGreenbergl LC is designatedsliaison counsel.

11



V. CONCLUSION

For thereasonsetforth above, the motion® consolidatgCiv. No. 16-4009(Dkt. Nos.
6, 7, &8); Civ. No. 16-4067(Dkt. No. 4)) are GRANTED in part The aboveeaptionednatters
areconsolidated. Additionally, Lipocine Investor Group®tiors to be appointedead plaintiff
and approve counsdlCiv. No. 16-4009(Dkt. No. 8); Civ. No. 16-4067(Dkt. No. 4)) arealso
GRANTED. Accordingly, Lipocine InvestoiGroupis appointedeadplaintiff, PomerantZ.LPis
designatedhslead counselandLite DePalmaGreenbergl LC is designatedsliaison counsel.

Moving Plaintiffs’ remaning motiongCiv. No. 16-4009(Dkt. Nos. 6 & 7))areDENIED asmoot.

Date: December 2, 2016 /s Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
United States District Judge
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