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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

RAFAEL KASSIN, on behalf of himself
and all others similarly situated

Plaintiff,
Civ. Action No. 16-4171 (FLW)
V.
OPINION
AR RESOURCES, INC.

Defendant.

WOLFSON, U.S. District Judge:

Plaintiff Rafael Kassin (“Plaintiff”) brought this surtdividually and on behalf gfroposed
class members similarly situateajainst defendant debt collection age®dy Resources, Inc.
(“Defendant’or “ARR”), pursuant to Fair Debt Collection Practices Act (“"FDCRAHU.S.C. §
1692 et seq. challenging ceain language contained in a debt collection letter sent to Plaintiff by
ARR. Previously, the Court denied Defendant’s motion to dismiss; and in that del&ssim) v.

AR Res., In¢.No. 164171, 2017 U.S. Dist. LEXIS 41187 (D.N.J. Mar. 22, 2017), the issue in
dispute involved whether language asking a consundirdotly contact the collection agenby
phoneregarding insurance coverage would contradict the validation notice set forth immihe sa
letter. The Court answered that question in the afiftive In the instant matter, Defendant seeks
permission to file amterlocutory appeal pursuant to 28 U.S.@282, because, Defendant argues,
differing district courtopinionsexistconcerninghe issue resolved by the Court on the dismissal
motion, which would warrant the permissive appeal. Because | disagree with Deferimeans's

for interlocutory appeal, its motion BENIED.
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BACKGROUND AND PROCEDURAL HISTORY

For the purposes of this Motion, | only recount facts that are relévamt.Februaryl8,
2016, Plaintiff received a debt collection letter fraiRR in an attempt to collect a debihe one
page letter demanded payment on behalf of "SELECT MEDIGALKESSLER" ("Select
Medical") in the amount of $3756.55, and directed Plaintiff to com&ctn the event that the
subject debt was covered by Plaintiff's insurance: "If you carry anyanse that may cover this
obligation, please contact [ARR's] office at the number above." The letterudedclvith a
validation noticé written in bold text, a mandated by the FDCPA:

Unless you notify this office within 30 days from receiving this notice that you

dispute the validity of this debt, or any portion thereof, this office will assume this

debt is valid. If you notify this office in writing within 3@ays of receiving this

notice this office will: obtain verification of the debt or obtain a copy of a judgment

and mail you a copy of such judgment or verification. If you request from this offic

in writing within 30 days after receiving this notice, tbifice will provide you

with the name and address of the original creditor, if different from the current
creditor.

Subsequent to the receipt of the debt collection letter, Plaintiff filed a Complanttjch

he alleges that the letter is in violatiohtwo separate sections of the FDCR.A, 8 1692g and §

1 The following facts are taken from my previous Opinion, and therefore, | witl amyi
citations to the record.

2 The Fair Debt Collection Practices Act requires that a creditor inc{ifi¢he amount of
the debt;(2) the name of the creditor to whom the debt is owed; (3) a statement that unless the
consumer, within thirty days after receipt of the notice, disputes the vatidihe debt, or any
portion thereof, the debt will be assumed to be valid by the debt collgbtarstatement that if

the consumer notifiesthe debt collector in writing within thethirty-day period that the debt,

or any portion thereof, isdisputed, the debt collector will obtain verification of thedebt or a
copy of a judgment against the consumer and a copy of such verification or judgment will be
mailed to the consumer by the debt collector; and (5) a statement that, upon the consumer's
written request within the thirtglay period, the debt collector will provide the consumer with the
name and address of the original creditor, if different from the current creditorS16.81692
(emphasis added)



1692e. In response, Defendant filed a motion ignds the Complaint. Applying the least
sophisticated debtor standard, tl®urt concluded that the language in the letter offering the
debtor the option to call with insurance information overshadowed and contradictedjtregkan
in the validation notice. Indeed, | reasoned that a debtor could plausibly be misguided by t
language in Defendant@ebt collectionetter, andl explained that a consumé&mnay mistakenly
dispute the debt by calling the collection aggnbecause the letter instrudtsat issues with
coverage under an insurance policy can be handled by teleph€asesin 2017 U.S. Dist. LEXIS
41187, at *10.

Following the denial, Defendant filede instantMotion for leave to file an interlocutory
appeal.

DISCUSSION

Standard of Review

Section 1292(b) provides that interlocutory appeals of a district court order can only be
granted when the following three requirements are met: (1) the order involves aliogntrol
guestion of law; (2) as to which theresigbstantialground for difference of opinion; (3) and that
an immediate appeal from the order may materially advance the ultimate terminatiom of
litigation. 28 U.S.C. § 1292(b) (emphasis addél)e party moving for certification of the appeal
bears the burden of establishing the requirements ghd2e2. See e.g., Meyers v. Heffernan
No. 12-24342014 U.SDist. LEXIS 175918at *3 (D.N.J. Dec. 22, 2014). However, the decision
to certify aninterlocutory appedlis wholly within the discretion of the courtsgVen if all three
statutory elements are md&achowski v. Usery545 F.2d 363, 368 (3d Cir. 1976) (citation
omitted). Strong policy against piecemeal litigation requires that motions for interpappeals

should be granted "sparinglyKapossy v. McGramill, Inc., 942 F. Supp. 996, 1001 (D.N.J.



1996). In that regard, “the court must remember that ... [a] motion should not be grantgd merel
because a party disagrees with the [previousjgti Id. A "difference of opinion” must arise out

of a genuine issue as to the correct legal stantthrd. question is "comblling” if the incorrect
disposition would necessitate a reversal of the final judgneent.

On this motion, Defendant first argues that the Court's Order involves a controlling
guestion of law, and that questigrsubjecto substantial difference of opiniorDefendanturther
argues thaadifference of opiniorexists within the District of New Jersay to the application of
the “leastsophisticated consumer” standaodthe allegediebt collection practiceis this case
Second, Defendant argues that an immediate appeal may materially advance thée ultim
termination of this litigationbecause a decision on sucleantrolling question of law would
remove the need for a trial on the merfmally, Defendant argues th&ii$ case should be stayed
pending an interlocutory appeal to avoid the costs associated with the continuati@ssof cl
discovery. In response, Plaintiff argues that interlocutory appeal should notrb#gquebecause
the Third Circuit has directly spoken this exact issue bgtating a clear legal standard, asd
such, there is no substantial difference of opinion in the law.

In so arguingindeed,Plaintiff does not dispute that Defendant has met prongs one and
three of the 8292 factors. As to prong one, Defendant has shown the existence of a controlling
guestion of law because the application of the least sophisticated debtor starttiarfhcts of

this case encompassepaentialreversible errof. As to the third prog, an interlocutory appeal

3 In the context of interlocutory appeals under 28 U.S.C. § 1292, a controlling question of
law encompasses “at the very least every order which, if erroneous, would tsgote\error on

final appeal’.Katz v. Carte Blanche Corp496 F.2d 747, 755 (3d Cir. 1974). The question of
law in the March 22, 2017 @er is whether the language of Defendant’s debt collection letter
violates the FDCPA byfailing to meetthe “least sophisticated debt@standard In that Order,

the Court determined that as alleged by the Compldiet,‘least sophisticated debtor” could
reasonably believe that tlemount owed could be disputed via telephone as instructed by the



could eliminate the need for a tridh fact, gven the controlling question of law in thissea an
appellate decision wouleliminate the need for further litigatiorf. Thus, the success of
Defendant’'s motion hinges on the second pronghef§ 1292 factors —whether there is a
substantial ground for difference of opinion surrounding the legal standard.
. Substantial Ground for Difference of Opinion

Defendanpositsthat there is substantial ground for difference of opinion in the controlling
law becauseny decision on this issue is contrary t@tner decisionCruz v. Fin. Recoveriedlo.
150753, 2016 U.S. Dist. LEXIS 83576 (D.N.J. June 28, 20i6bhis district® | disagree A
substantial ground for difference of opinimust “arise out of genuine doubt tasthe correct legal
standard.”Kapossy v. McGrawill, Inc., 942 F. Supp. 996, 1001 (D.N.J. 1996¢e also P.
Schoenfeld Asset Mgmt. LLC v. Cendant Cdrfl F. Supp. 2d 355, 360 (D.N.J. 2001) (same);
FTC v. Wyndham Worldwide Cord0 F. Supp. 3d 602, 634 (D.N.J. 2014) (“when novel legal
issues are presented, on which-fainded jurists might reach contradictory conclusions, a novel
issue may be certéd for interlocutory appeal without first awaiting development of contradictory
precedent") Importantly, “mere disagreementith the district court's rulingis not enough to

permit an interlocutory appeddapossy 942 F. Supp. at 1001.

insurance coverage language in Defendashtlst collectionletter. Indeed, this is a controlling
guestion of law since it would be a reversible error on final appeal.

4 The third prong of § 1292 requires that an interlocutory appeal eliminates thedipnee
trial, 2) a complex issue that would complicate trial, or 3) issues that would nsakeely more
costly or burdesome .SeeBais Yaakov of Spring Valley v. Peterson's Nelnet,, IN&C 1300011,
2013 U.S. Dist. LEXIS 23973 (D.N.J. Feb. 20, 2013).

5 AlthoughCruzwas decided before this Court’'s March 22, 2017 Order, Defendant failed to
cite to it in itsmotion to dismiss.



In Cruz the plaintiff received a debt collection letter which, like the one in this case,
included a validation notice alerting the recipient that any debt disputes \geredeto be in
writing and submitted withirBO days. The validationotice was preceded by ttiellowing
language’If you have insurance that may pay all or a portion of this debt, that informandmeca
submitted by calling...or by completing the information on the reverse side of thisdette
returning the entire letter to this office at Fineh Recoveries.”Cruz, 2016 U.S. Dist. LEXIS
83576, at *2. Under thegarticular facts, th€ruzcourt, applyinghe least sophisticated debtor
standardfound thatthe defendantebt collectordid not violatethe FDCPA sincethe insurance
languageand the validation notice did not contradict each other. In that court’sthiewwpecific
insurance provisior— which is different than the language used in this easgerely requested
information from the consumelid. at *6-7. WhileCruzcame to a ifferent corclusion, | do not
find that the existence of tha¢cision alone creats a substantial ground for difference of opinion
sufficient to satisfy the second prong of § 1292.

Importantly, bothCruzand my decision appliethe “least sophisticatedebtor” standard
which, undisputedlyis the applicable standard when assessing whether a debt collectiois letter
misleading or employed untoward collection tacti€&ee Wilson v. Quadramed Cqrp25 F.3d
350 (3d Cir. 2000)Graziano v. Harrison950 F.2d 107 (3d Cir. 1991). As such, there is no
difference of opinion regarding the proper legal standard, which is the hallmarkyinquir
assessing whether an interlocutory appealarrantedSee Schoenfeld Asset Mgrh61 F. Supp.
at 360;Kapossy942F. Supp. at 1001 (finding that grounds for a difference of opinion must arise
out of genuine doubtsato the correct legal standardrhe difference between the two decisions
rather,is how each court applied that standard in light of the facts of the case. When disttgt cour

apply the law to the facts of the case differenitlyis not the type of substantidifference of



opinion contemplated for the purposes of § 12&ee Christy. Pa. Tpk. Comm;r912 F.Spp.
148, 14849 (E.D. Pa. 1996)fruong v. KartzmanNo. 063286, 2007 U.S. Dist. LEXIS 45454t
*3 (D.N.J. Jun22, 2007)Biase v. Nevoso, Pivirotto & Foster, P.No. 103081,2010 U.S. Dist.
LEXIS 104623, at *12 (D.N.J. Sep. 30, 2010).Accordingly, Defendant’s basis for an
interlocutory appeal is without merit.

CONCLUSION

For the foregoing reasons, Defendant’s motion for interlocutory app@&NIED.

Dated: September 28, 2017

/s/ Freda L. Wolfson
Freda L. Wolfson
United States District Judge

6 | note that inAshkenazi v. Certified Credit & Collections Bure&lo. 14-7627, 2016 U.S.
Dist. LEXIS 41000 (D.N.J. Mar. 29, 2016)herein the court found that a similar insurance
coverage provision in a debt collection letter may likely contradict a viaiidaotice the district
court likewise denied the defendant’s motion for an interlocutory appaakd on similar legal
and factual arguments advanced in this case.



