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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

IVAN MCKINNEY Civil Action No. 16-4460(FLW)
Plaintiff,
V. OPINION

ASST. SUPERINTENDENT GEORGE
ROBINSON, et al.,

Defendants.

WOLFSON, United States District Judge

l. INTRODUCTION

This matter has been opened to the Court by Plaintiff’s filing of a Complaistiant to
42 U.S.C. § 198alleging violations of his civil rightarising from theprocessing of hikegal
mail at New Jersey State Prison (“NJSRil)egedretaliation bycertain corrections officers in
response to his filing of grievances and complaints tlamdlleged failures afupervisory
Defendants to redresheongoing legal mail issues and acts of retaliatidhis Court previously
granted Plaintiff’'s applicatioto proceedn forma pauperis At this time, the Court must review
the Complaint, pursuant to 28 U.S.C. 88 1915(e)(2), to determine whether it should be dismissed
as frivolous or malicious, for failure to state a claim upon which relief may béedrar
because it seeks monetary relief from a defendant who is immune from seth reli

Il. FACTUAL BACKGROUND

Plaintiff's Complaint is dated March 21, 2016, but was docketed on July 14, 2016. (ECF
No. 1.) In the cover letter attached to his submission, which is dated July 11PROA®ES

states that he initially submitted his Complaint for filing on March 21, 2016, but didcedteea
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response from the Court, and is therefore resubmitting the Complaint. (ECF No. 1, at 1.)
Plaintiff has sued twenty eightdividual Defendants for violations of his civil rights in
connection with the processing of his legal mail and for incidents of alleged retatidie
seeks damages and declaratory relief to stop the alleged opening of his legaitsidel his
presece and the alleged acts of retaliation. (ECF No. 1, Attachment to Complaini &f)10-

Plaintiff s Complaint details a number of occasions on whichllegedly received legal
mail that had been opened outside his presenick.at@-8.) Plaintiff has sueseveraNJSP
officials in theirpersonabkupervisory capacities for failing to stop NJSP staff from opening
Plaintiff's legal mail outside his presence. He first alleges that Antonio Camgsistant
Administrator of NJSP “failed to correct or stop his staff from opening [fffahlegal mail
outside [Plaintiff's] presence. This was in spite of many grievancam{i filed and legal
letters he receivsic] it persisted. . . . Mr. Campos failed to answer several grievance®ared
very late. This caused Plaintiff to contact the [olmbudsman.”

Plaintiff further alleges that Lisa Swifigho is identified as an Assistant Supervisor at
NJSP, “did nothing to stop her Sgt. and officers” from opening Plaintiff's legélonnizide his
presence. Id., Compl. at 5.) According to Plaintiff, Defendant Swift “responded to many
grievances late and some not at all. And she wrote a letter attesting to neatigrsdihausted
and [Plaintiff's] attempts to exhaust.” Defendant Swift al$egadly “failed to address the
severe harassment/retaliation that Plaintiff endured for making . . . compkegairding the

opening of his legal mail.”1q.)

! Plaintiff's Complaint appears to list thirty six separate defendants; hovsarag of the
paragraphs in the Complaint describe discrete incidents involving Defemdan®laintiff
already identified



Plaintiff next alleges that George Robinson, who is identified #saistant
Superintendent of NJSPail[ed| to train and supervi$d” (1d., Attachment to Compl. at 2hle
alleges that “in spite of Plaintiff's many letters, grievances, and his afttatters, Mr.
Robinsomever correctethe violations of Plaintiff's % and 14' amendmerit [rights] regarding
the opening of Plaintiff's legal mail out of his presence by prison officials ahdadicurb the
severe retaliation against Plaintiff for complaining about these issuesgdrige personally
participated in the above.ld| at2.)

Later in his Complaint?laintiff alleges that Defendant Timothy Maine, who is identified
as an Assistant Superintendent of NJSP “[flailed to stop his staff from copstpeating
[Plaintiff's] legal mail out of [his] presence.Id. at 7.) Plaintiff ieges that Defendant Maine
also “failed to curb Plaintiff from extreme retaliation by his staff for complgiaimout his legal
mail constantly being opened out of his presence. And from retaliation from ticese)a
written and oral complaints.”Id.)

Plaintiff further allegeshe following regarding Defendant Cynthia Johnson, who is
identified as an Asistant Superintendent of NJSH spite of Plaintiff’'s many letters, Ms.
Johnson has failed to stop her staff from opening [Plaintiff's] legal madfony presence.
And has failed to curb Plaintiff from severe harassment and retaliation biostafaintiffs [sic]
complaints made.” 1d.)

Plaintiff has also sued three sergeants at NJSP in their personal caf@otpmning his
legal mailoutside his presence and/or failing to stop their staff from opening Plaitegés
mail. Plaintiff alleges that oRebruary 21, 2014, Defendant Sgt. Derrick Smith, who is
identified n the Complaint as the “Ml [R]oom Sergeant” (ECF No. Attachmen to Compl.at

2.), “open[ed][his] legal mail outside [his] presence and had it sent to [Hladtiflays after the



postmark. (Id. at5.) Plaintiff also alleges that on July 28, 2015, Defendant Smith sent Plaintiff
legal mail that had been opened outside his presetttat {.) Plaintiff further alleges that
Defendant Smith “failed to stop opening his legal mail and stop his staff from slachg

despite Plaintiff's filing of numerous grievancesd.) Plaintiff also alleges that Defendant
Smith“purposely sent an order from the district court in Newark, and told them | was no longe
here. On 10-06-14, the court received it back as undeliverable. When [Plaintiff] wrote a
grievance Sgt. Smith state the court need to put your right addrégsat 4) Plaintiff further
alleges that Sgt. Duran “continues to open my legal mail out of my presence. And akbaffhis
to do the same.Similarly, Plaintiff alleges that “Sgt. Samusuk in spite of letters from an
attorney and grievances frdilaintiff] failed to stop his staff from opening [Plaintiff's] legal
mail.” (Id. at 7.)

Plaintiff has also sued corrections officers Berger, Kilpatrick, Bosley, Cdldwah,
Karaba, Bonnilla, Genevesse, Ortiz, Combs, A. Lee, and Kaminsky July 11fc2016
“delivering” or “bringing” Plaintiff his legal mail that had been opened algt$iis presence on
certain dates. Id., Attachment to Compl. at8.) He provides no facts to suggest that these
corrections officers actually participated in thygening of his mail or that they hawipervisory
roles that areelated to legal mail.

He also alleges that on December 17, 2014, corrections officer Whittaker iefiffa
legal mail with corrections officer Pierce. Plaintiff states that “[t]his wagroper protocol by
the assigned legal mail officer that night” and further alleges that the legal madshan was
opened outside his presende.,(Attachment to Compl. at 4) Plaintiff also alleges that

corrections officers Harmon and Kilpatriagting in concert, refused to accept or process



Plaintiff's outgoing legal mail on April 14, 2015 and April 15, 2015. Sgt Russo allegedly told
other officers that they did not need to sign or process Plaintiff's legal rdhilat 6.)

Plaintiff alsosets forth tle following facts to support his First Amendmegiialiation
claims against Defendants Morales, Cegilzenevesseilpatrick, and Harmon

[Officer] Morales in concert with [OfficerKilpatrick and
Sgt. Cedia planted a wire in my cell causing reego to
detention In retaliation for Sgt. Mikeanaking [Officer]Morales a
witness to my legal mail being opened on 8-2715.

And me filing a[n] inquiry on 09-045 stating that
[Officer] Morales was a witnesOn 09-08-2015[,] [Plaintiff]
went throughsevere heat exhaustion and [Officégnevesse and
Sgt. Cecilia refused to call a medical code for ten minutegote
a grievance on Sgt. Cée [Officer] Genevedg] for their
deprivation. | filed a grievanaan [Officers]Kilpatrick and
Harmon for refusing my legal mail on 4-14-15 and 4-15-15. . . . |
ask that all officers and the Sgt. be named be brought in for this
retaliation claim.”

(Id. at8-9.)

Plaintiff also alleges that supervisory Defendants Campos, Swift, Robinsog, ad
Johnson failed to “curbthe severe harassmenrtd retaliation by staff at NJSP. (ECF No. 1,
Compl. at 4-5, Attachment to Compl. at 2, 7-8.)

II. STANDARD OF REVIEW

Pursuant to the Prison Litigation Reform Act, Pub. L. No. 104-134, 88 801-810, 110 Stat.
1321-66 to 1321-77 (April 26, 1996) (“PLRA"), district courts must review complaints in those
civil actions in which a prisoner is proceedingorma pauperissee 28J.S.C. § 1915(e)(2)(B),

seeks redress against a governmental employee or eag8 U.S.C. § 1915A(b), or brings a

2 Earlier in his Complaint, Plaintiff states that August 27, 2015, Officer Bosley brought
Plaintiff legal mail that had allegedly been opened outside his presddceittachment to
Compl. at 8.) Plaintiff “told [Officer] Bosley to call a Sgt. Mike” who allegedbnfirmed that
the letters were operSgt. Mike allegedly “made [Officer] Morales come be a witness[,]” and
Defendant Morales was allegedly “not happy” about being a witndds). (
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claim with respect to prison conditiorsge42 U.S.C. § 1997e. The PLRA directs district courts
to sua spontelismiss any claim that is frivolous, is malicious, fails to state a claim upon which
relief may be granted, or seeks monetary relief from a defendant who isarfrom such
relief. “The legal standard for dismissing a complaint for failure to state a claimamtitsu28
U.SC. 8 1915(e)(2)(B)(ii) is the same as that for dismissing a complaint pursuatemF
Rule of Civil Procedure 12(b)(6).Schreane v. Sean&06 F. App’'x 120, 122 (3d Cir. 2012)
(citing Allah v. Seiverling229 F.3d 220, 223 (3d Cir. 2000))jtchell v. Beard 492 F. App’x
230, 232 (3d Cir. 2012) (discussing 28 U.S.C. § 1997e(c)tbprteau v. United State287 F.
App’x 159, 162 (3d Cir. 2008) (discussing 28 U.S.C. § 1915A(b)).

Here, Plaintiff’'s Complaint is subject to screening under 28 U.S.C1%5(&H2)(B)and
28 U.S.C. § 1915A(b). When reviewing a motion to dismiss under Fed. R. Civ. P. 12(b)(6),
courts first separate the factual and legal elements of the claims, and acdeghieaVel
pleaded facts as tru&ee Fowler v. UPMC Shadysjd&8 F.3d 203, 210-11 (3d Cir. 2009).
All reasonable inferences must be made in the plaintiff's faSee In re Ins. Brokerage
Antitrust Litig, 618 F.3d 300, 314 (3d Cir. 2010)he Complaint must also allege “sufficient
factual matter” to show that tlodaim is facially plausible Fowler v. UPMS Shadysidb78 F.3d
203, 210 (3d Cir. 2009) (citation omitted). “A claim has facial plausibility when the ifflaint
pleads factual content that allows the court to draw the reasonable inferdrihe tefendnt is
liable for the misconduct allegedFPair Wind Sailing, Inc. v. Dempster64 F.3d 303, 308 n.3
(3d Cir. 2014) (quotindggbal, 556 U.S. at 678).

Courts are required to liberally construe pleadings draftqutdgeparties. Tucker v.
Hewlett Packrd, Inc, No. 14-4699 (RBK/KMW), 2015 WL 6560645, at *2 (D.N.J. Oct. 29,

2015) (citingHaines v. Kerner404 U.S. 519, 520 (1972)). Such pleadings are “held to less



strict standards than formal pleadings drafted by lawy&ts.Neverthelesspro selitigants
must still allege facts, which if taken as true, will suggest the required eleafie@myg claim that
is assertedld. (citingMala v. Crown Bay Marinalnc., 704 F.3d 239, 245 (3d Cir. 2013)). To
do so, [a plaintiff]l must plead enough facts, accepted as true, to plausibly surgitjestent to
relief.” Gibney v. Fitzgibbon547 F. App'x 111, 113 (3d Cir. 2013) (citiBgstrian v. Levj 696
F.3d 352, 365 (3d Cir. 2012)). Furthermore, “[l]iberal construction does not, however, require
the Court to credit a pro se plaintiff's ‘bald assertions’ or ‘legal conclusiangciting Morse v.
Lower Merion Sch. Dist132 F.3d 902, 906 (3d Cir. 1997)). That is, “[e]vear@secomplaint
may be dismissed for failure to state a claim if the allegations set forth by thdfatarmot be
construed as supplying facts to support a claim entitling the plaintiff to rédiefciting
Milhouse v. Carlson652 F.2d 371, 373 (3d Cir. 1981)).
V. ANALYSIS
The Court construes Plaintiff to allege claimsmtérference with his legal maiinder the
First and Fourteenth Amendments and retaliation under the First Amentiment.
a. Official Capacity Claims for Damages
Plaintiff has sued the Defendants in their official and personal capaciticsaksl
damages animhjunctive/declaratory relief. The Court will dismiss with prejudice the official
capacity claims for damagagainst alDefendants, who are state employees, because these
claims are essentially damages claims against the state. And the state [gensb’ ‘subject to

suit under § 1983See Will v. Michigan Dept. of State Polid®1 U.S. 58, 68-70 (1989)

3 Plaintiff's Complaint references the Eighth Amendment, but his claims do notrappea
challenge the conditions of his confinement. As such, the Court does not construe Rlaintiff
raise claims under the Eighth Amendment, which prohibits prison conditions which amount to
cruel and unusual punishment.



(holding that States and governmental entities considered “arms of the St&iks\Viemth
Amendment purposes are not “persons” within the meaning of § 198®); v. Melg 502 U.S.
21, 27 (1991) (“State officers sued for damages in their official capaeityadrpersons' for
purposes of the suit because they assume the identity of the government that grapioys

b. Interference with Legal Mail Claims

TheCourt construes the facts alleged in Plaintiff's Complaint to raise claims of

interference with his legal mail under 42 U.S.C. § 1983. The opening of legal mail outside the
presence of the addressee implicates the First Amendntee. Fontroy vBeard 559 F.3d 173,
174—75 (3d Cir. 2009iting Jones v. Brow61 F.3d 353, 355 (3d Cir. 2006) (holding that
“state prisoners have an interest protected byits¢ Amendment in beingresent when their
incoming legal mail is opened.”The Third Cicuit has “recognized a cause of action to address
“[a] state pattern and practice ... of opening legal mail outside the presencadftessee
inmate,” because such a practice “interferes with protected communicatigsstieose
protected communications of their confidentiality, and accordingly impinges upamia&e's
right to freedom of speechDiaz v. Palakovich448 F. App'x 211, 215 (3d Cir. 201(tjting
Jones v. Browm461 F.3d 353, 359 (3d Cir.2006) (reaffirming the holdingiefegu v. Ren®b9
F.3d 1445, 1458 (3d Cir.1995)). The assertion that legal mail is intentionally opened and read,
delayed for an inordinate period of time, or staleay state &irst Amendment claimMcLeod

v. Monmouth Cty. Corr. InstNo. CIV.A. 05-4710 (AET), 2006 WL 572346, at *3 (D.N.J. Mar.

4 A prison policy that impinges on inmates’ First Amendment rights and restte bpening of
legal mail outside the presence of a prisoner will nevertheless pass comstitotisster if the
policy is“reasonably related t@gitimate penological interests[fFontroy v. Beard559 F.3d
173, 174 (3d Cir. 2009kiting Turner v. Safley482 U.S. 78, 89 (1987). It is not clear from the
Complaint, whether the opening of Plaintiff's legal mail is purstmatNJSP policy, and, if so,
whether that policy would survive constitutional scrutiny.
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8, 2006)(citing Antonelli v. Sheahar8l F.3d 1422, 1431-32 (7th Cir.1996pstillo v. Cook
County Mail Room Dep'®90 F.2d 304 (7th Cir.1993)Thompson v. HaymaiNo. 09-1833,

2011 WL 2652185, at *5 (D.N.J. July 6, 2011) (opening outside of the prisgresence,
reading, delaying, or stealing a prisoner's legal mail violates a prisomst'Afendment
rights).“A single interferenceith the delivery of an inmats’personal mail, without more, does
not rise to the level of a constitutional deprivatioftlentes v. State of New Jersey Office of
Pub. Defs.No. CIV.A. 05-3446€LW), 2006 WL 83108, at *5 (D.N.J. Jan. 11, 2008ding
Morgan v. Montaynebs16 F.2d 1367 (2d Cir.197%ert. denied424 U.S. 973 (1975)

The Due Process Clause of the Fourteenth Amendalsatguarantees citizens access to
courts to present claims of wrongdoingeeU.S. Const. amend. X1V, 8§ Wolff v. McDonnell
418 U.S. 539, 578-79 (1974n Bieregy the Third Circuit had ruled tha pattern and practice
of opening legal mail outside the addressee prisoner's presence impingesoratas right to
court access under the First Amendment right to petition clause and the Fouiteemdment
due process clause, independent of whether the prisoner can show “actual injurgr todnis
access to the courtdones 461 F.3d at 359 n.6 (citirBjeregy 59 F.3d at 1455 In Oliver v.
Fauver, 118 F.3d 175, 178, (1997), however, the Third Circuit recognized thaiteisative
holdingof Biereguwasabrogated by the Supreme Court’s decisiobawis v. Caseyb18 U.S.
343 (1996).See Jonedt6l F.3d at 359 n.6. Thus to maintain a separate Fourteenth Amendment
access to the courts claim based on prison official’s interference gahntail, a Plaintiff must
allege actual injury.

Here, Plaintiff has not alleged actual injuwhich is rguired for a separate Fourteenth

Amendment clainbased ora prison official’s interference with legal maiAs such, the Court



will dismisswithout prejudice the Fourteenth Amendrhelaims and willkddress whether
Plaintiff states degal mailclaim under the First Amendment against any of the Defendants.
“T o establish liability under § 1983, each individual defendant ‘must have personal
involvement in the alleged wrongdoingEvancho v. Fishe23 F.3d 347, 353 (3d Cir. 2005)
(quotingRode vDellarciprete 845 F.2d 1195, 1207 (3d Cir. 1988)). The Third Circuit has
recognized claims for supervisory liability in connection with a pattednpaactice of opening
legal mail where alpintiff hasnotified supervisory defendants about a pattefdegdl mail
violations, but the supervisory defendants to whom he complained directly and/or directed his
grievancesavefailed to redress the ongoing proble®ee e.g., Diaz v. Palakovici48 F.
App’x 211, 215 (2011) (vacating summary judgment whereethvas a factual dispute as to
whether mailroom supervisor, grievance coordinator, and prison administrator had
contemporaneous knowledge of and failed to correct subordinates’ pattern oephctic
interfering with prisoner’s legal mail)As a general matter,supervisor may be held liable
under Section 1983 if that supervisor was “involved personally, meaning through personal
direction or actual knowledge and acquiescence, in the wrongs allégidenna v. City of
Philadelphig 582 F.3d 447, 460 (3d Cir. 2009) (citing Rode, 845 F.2d at 186&)also A.M. ex
rel J.M.K. v. Luzerne Cnty. Juvenile Det. C&72 F.3d 572, 586 (3d Cir. 2004)(“A supervisor
may be personally liable ... if he or she patrticipated in violating the plainigifits, directed
others to violate them, or, as the person in charge, had knowledge of and acquiesced in his
subordinates' violations.To sufficiently allege knowledge and acquiescence, a Plaintiff must
provide facts suggesting that the Defendant supervisor “had contemporaneous, personal

knowledge of [the alleged violation(s)] and acquiesced inSe€ Evanchal23 F.3d at 353
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(explaining that a civil rights complaint “is adequate where it states the conduc¢tplce, and
persons responsible”).

In Diaz, the Third Circuitreversed the District Court’s entry of summary judgment in
favor of three supervisor defendants and determined that a fact finder coulubtiadithree
supervisors had contemporaneous knowledge of a pattern or pradagalahailhandlingby
subordinates. Thirst supervisor was copied on or responded to thiéleeoprisoner’s
grievancesthe secondgupervisoacknowledged recei of nearly every one of the prisoner’s
grievancesand the third supervisor had admitted knowledge of two violations and was directly
responsible for supervising the mailroom that repeatedly opened Diazlg clegked legal mail
outside of his presenc&eeDiaz, 448 F. App'x at 215.

Here, Plaintiff allege®efendant Sgt. Derrick Smith, whoidentified in the Complaint
as the “Mail [R]Joom Sergeant” (ECF No. 1, Compl at 2.), “open[ed][his] legal maidmufhis]
presence and had it sent to [Plaintiff] 35 days after therpast: (Id., Attachment taCompl. at
5.) Plaintiff further allegeshiat Defendant Smith “failed to stop opening his legal mail and stop
his staff from doing such” despite Plaintiff’'s filing of numerous grievafic@d. at 7.) The
Court will permit the First Amendment claims regarding the opening of his legal mailceepro
against Defendant Smith based on his opening of Plaintiff's legal mail outsideséenpe and

his failure to stop thenail roomstaff from continuing the practice.

® Plaintiff also alleges that Defendant Smith “purposely sent an order fromsthetdiourt in
Newark, and told them | was no longer here. On 10-06-14, theregeived it back as
undeliverable. When [Plaintiff] wrote a grievance Sgt. Smith state the roeeditto put your
right address.” Ifl. at 4) It is not clear whether PHtiff alleges that this conduct, standing
alone,violated his civil rights.Plaintiff is free to submit an Amended Complaint to clarify how
this conduct violated his civil rights.

11



The Court also finds that Plaintiff has providadficient facts at this early sta@f the
proceedings to plausibly suggest that Defendants Campos and Swift had knowledgéeoha pat
or practice of legal mail handling by subordinates but failed to correct the proWl@mrespect
to Defendant Campos, Plaintiff alleghatDefendantCampos, who is th&ssistant
Administrator of NJSP “failed to correct or stop his staff from opening [#fshlegal malil
outside [Plaintiff's] presence. This was in spite of many grievancasi{i filed and legal
letters he receive [sic] it pessed. . . . Mr. Campos failed to answer several grievances and some
very late.” (ECF No. 1, Compl. at 4.pPlaintiff further alleges that Lisa Swift, who is identified
as an Assistant Supervisor at NJSP, “did nothing to stop her Sgt. and officers” fromgopeni
Plaintiff's legal mail outside his presenced. @t 5.)The Complaint alleges thBtefendant Swift
“responded to many grievances late and some not at all. And she wrote a &stiergatid
matters being exhausted and [Plaintiff's] attemptxoaust.” [d.) Read liberally, Plaintiff's
Complaintalleges thabDefendants Campos and Swift had knowledge of his legal mail issues,
received and responded to Plaintiff’'s grievances regarding the openingeddlisail outside
his presence, but failed take steps toorrect the problem.

Plaintiff has not provided sufficient facts to plausibly sugtestsupervisory
Defendants Maie, Robinson, or Johnson had notice of the alleged legal mail violations, and did
not take any corrective actionsawoid acagiescing in their subordinates’ miscondugte
Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (citifigvombly 550 U.S. at 556) (A claim has
“facial plausibility when the plaintiff pleads factual content that allows tiiet ¢co draw the
reasonable inference that the defendant is liable for the misconduct alleddiri}iff provides
no facts explaining howefendant Maine was on notice of Plaintiff's ongoing legal mail issues.

(ECF No. 1, Attachment to Compl. at AJthough Plaintiffreferences hismanylettersand
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grievancesnd attorney lettetg1d. at 8; see also idat 2, he does nattate thaDefendang
Robinson and/or Johnsawctually received that correspondenaed/or responded to any of his
grievances, or were otherwise ndice of the alleged violationsAs such, the Court will
dismiss without prejudice the supervisory claims against Defendants Mainas&uoband
Johnson.

The Courtalsofinds that Plaintiff has provided insufficient facts to plausibly suggest that
Defendant®uran opened his legal mail or that Defendants Duran and Sanvasellon notice
of a pattern or practice of legal mail handling by subordinates but failed totdbegaroblem.
With respect to Defendant Samusuk, Plaintiff states the follow8wj: Samusuk in spite of
letters from an attorney and grievances from [Plaintiff] failed to stop Hfdretan opening
[Plaintiff's] legal mail.” (ECF No. 1, Attachment t@ompl. at 7.)Plaintiff also alleges that Sqgt.
Duran “continues to open my legal mail out of my presence. And allow his staff to do the
same.” (Id. at 8.) Plaintiff's allegations with respect to these two Defendantsa@relusory,
andhe provides noafcts to suggeshat these Defendants hadysupervisory duties related to
legal mail.

The Court also dismisses without prejudegal mail claims against thoserrections
officer Defendants whose involvement, as describeétlenComplaint, is limitingo delivering or
bringing Plaintiff his legal mail, which had been opened outside his presence.ffRieowides
no facts to suggest that these individuadgially opened hiegal mailoutside his presenae
that any of these Defendantere supervisors who knew their subordinates were opening his
legal mail outside Plaintiff's presence, and failed to correct the problem. AsteadCourt will

dismiss without prejudice the claims agaicstrections officers Berger, Kilpatrick, Bosley,
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Caldwell, Irwin, Karaba, Bonnilla, Genevesse, Ortiz, Combs, A. Lee, and Kanbaslkyg on
thar deliveryto Plaintiff of mail that was opened outside Plaintiff's presence.

The Court will also dismiss without prejudice Plaintiff's claiagainst Defenddn
corrections officer§Vhittaker and Pierce, which abased on thallegation that Defendant
Whittaker left Plaintiff's legal mail with Defendant Pierce in violation of “protocdECF No.
1, Attachment to Compl. at 4.) Violations of protocol or prison procedures do not, without more,
state a claim for relief und&r1983. Plaintiff likewise does not provide facts suggesting that
these Defendants actually opened his legal mail outside his presence aythagreh
supervisors who knew their subordiesitvere opening Plaintifflegal mail, and failed to correct
the problem.

Finally, with respect to his legal mail claims, @eurtwill also dismiss without
prejudicePlaintiff's claims against Defendartarmon and Kilpatrickywhich are premised on
their allegedefused to accept or process Plaintiff’'s outgoing legal manvordiscrete
occasions. I¢., Attachment to Compl. at 6.) Even assunfgntiff could state a claim for
interference with legal mablased on Defendants’ refusal to acceptiad for processingthe
alleged conductwithout more, does not rise to the legka constitutional violation because it
occurred on only two occasionAlthough Plaintiff alleges that Defendant Russhl other
officers that they did not need to signprocess Plaintiff’'s legal mafld.), he provides no facts
to suggest that other officers refused to accept Plaintiff's legal dalsuch, the Court will
dismiss without prejudice the First Amendment claims agaiaridlants Harmon and
Kilpatrick premised on their refusal to accept his mail on two occasions.

c. Retaliation Claims
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The Court will also dismiss without prejudice the retaliation clagenst all
Defendants Retaliation against a prisongased on his exercise of a constitutional rgblates
the First AmendmentBistrian v. Levj 696 F.3d 352, 376 (3d Cir.2012) (citivgtchell v. Horn
318 F.3d 523, 529-31 (3d Cir. 200Bguser v. Horn241 F.3d 330, 333-34 (3d Cir. 2001);
Allah v. Seiverling229 F.3d 220, 224-26 (3d Cir. 2000). prevail on a retaliation claim,
plaintiff must demonstrate that (1) he engaged in constitutiopediected activity; (2) he
suffered, at the hands of a state actor, adverse action “sufficient to detsoa pf ordinary
firmness from exercisg his[constitutional] rights, and (3) the protected activity was a
substantial or motivating factor in the state actor's decision to take adcémse Rausey 241
F.3d at 333 (quotingllah, 229 F.3d at 225xee alsdlinsley v. Giorla369 F. App'x 378, 381
(3d Cir. 2010).The filing of a grievance is constitutionally protected cond@aeRobinson v.
Taylor, 204 F. App'x 155, 157 (3d Cir. 200@)ting Mitchell v. Horn 318 F.3d 523, 530 (3d Cir.
2003) andDavis v. Goorg 320 F.3d 346, 352-53 (2d Cir. 20p3Yemporal proximity between
the exercise of a constitutionally protected right and the adverse acticsuppayt an inference
of causation.ld. at 334.

Here, Plaintiff allegeseveral incidents dfirst Amendment retaliation. First, he alleges
thaton August 27, 2015 Sergeant at NJSP “made [Officer] Morales come be a witness” to the
fact that Plaintiffs legal mail had been openeficcording to his Complaint, Officer Morales
was “not happy” about being a witndss Plaintiff. (ECF No. 1, Attachment to Compl. at 8.)
Plaintiff later alleges that Officer Morales“concert with [Officer] Kilpatrick and Sgt. Cecilia
planted a wire in [Plaintiff's] cell causing [Plaintiffy go to detention.” Id.) Plaintiff states
thatOfficer Morales and Sgt. Cecilia planted the wine fgtaliation for Sgt. Mike making

[Officer] Morales a witness to my legal mail being opened-@7-85” Plaintiff further alleges
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that these two Defendants planted the wireetaliation for Plaintiff’s filing of an inquy on
September 4, 2015, which stated that Officer Morales was a witridsat &9.)

Even if Plaintiff wasengaged in constitutionally protected activity when he sought to
enforce his rights with respect to his legal naaitl/or filed the inquiry stting that Officer
Morales was a witness to the fact that his legal haal been opened, he has not provided
sufficient facts to suggest thtite enforcement of his constitutional rights wasistantial
motivating factor in Officer Morales and Sgt. Aecs alleged decision to “plant a wire” in his
cell. Notably, the inquiryiled by Plaintiffdoes not appear to be a complaint about Officer
Morales, and Plaintiff has not provided fatsuggest a temporal proximibgtween any
constitutionally protected activignd the planting of the wire.

In what appears to be another instance of alleged retaliBi@intiff alleges that he
“went through severe heat exhaustion” on September 8, 2015, and that Officer Genaodesse a
Sgt. Ceelia “refused to call a medical code for ten minutekintiff] wrote a grievance on Sgt.
Ceclia [Officer] Genevesse for their deprivatioh.” (1d.) Finally, Plaintiff alleges that he “filed
a grievance on [Officers] Kilpatrick and Harmon for refigsmy legal maibn 4-14-15 and 4-
15-15.” Neither of these incidesdtates a claim for First Amendment retaliation, as Plaintiff has
not provided facts showing that he (1) he engaged in constitutiqgrallgeted activity; (2) he
suffered, at the hands of a state actor, adverse action “sufficient to detsoa pf ordinary
firmness from exercisg his [constitutional] rights and (3) the protected activity was a

substantial or motivating factor in the state actor's decision to take adeamseRalser, 241

® In connection with this incident, the Court doescmtstrue Plaintiff to bring a separate claim
for denial of adequate medical care under the Eighth Amendment. That type afetjaires
Plaintiff to allege facts showing that prison officials were deliberatelyfareift to his serious
medical conditio. To the extent Plaintiff seeks to bring such a claim, he may submit an
Amended Complaint that provides additional facts to support such a claim.
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F.3d at 333. Instea®]aintiff merely alleges that Hded grievances agjnst these Defendants
afterthey committedhalleged acts of misconduct.

The Court will also dismiss without prejudice the supervisory claims adga@fishdants
Campos, Swift, Robinson, Maine, and Johnson, based on their diiggeglto “curb” the
severe harassment and retaliation by staff at NJSEeECF No. 1, Compl. at 4-5, Attachment
to Compl. at 2, 7-8.Plaintiff has not stated a cognizable claim of First Amendment retaliation,
and hisallegatons regarding the supervisory Defendants are conclusory and do not support
supervisory claim based on knowledge and acquiescence, which régclisesuggesting that
eachDefendant supervisor “had contemporaneous, personal knowledge of [the alleged
violation(s)] and acquiesced in it3See Evanchat23 F.3d at 353.

For the reasons set forth in this section, the Court will dismiss without prejudice
Plaintiff's First Amendment retaliation claims against Defendants Morales, C&xlieevesse,
Kilpatrick, and Harmon. The supervisory claims based on knowlefdged acquiescende the
alleged retaliatory actwre dismissed without prejudice as to Defendants Campos, Swift,
Robinson, Maine, and Johnson.

d. Plaintiff's Additional Filings

The Court next addresses Plaintiff's additional filings. The Court notesmth#gtters
submitted by Plaintiff in a different civil actiomererecently redocketedn the instantmatter by
Order of the Honorable Kevin McNulty. (ECF Nos. 7-1-8-The first lettef ECF No. 7),
which is titled “motion to cease and desist’dated April 29, 2015 anpredates the filing ahe
instantaction by more than a year. The letideges a laundry list of miscondumt prison
officials and deprivationsuffered by Plaintiff:

Plaintiff has endured massivetaliation, abuse, intimidation,
discrimination, sexual assault by touching during a search,
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deprivation of heat, deprivation of showers, opening of privilege
[sic] legal mailout of Plaintiff’'s presencdeing subject to hostile
environment by staff, failure to treat medically, Retaliation by
Medical dept, retaliatory cell, and body, searches and etc....

(ECF No. 7, at 1) The seconddeceketed letter, which is dat€ttober 3, 2016states that
Plaintiff was assaulted by an unidentified officer on August 11, 2&id alleges other acts of
misconduct by prison officials, including blocking his mail, restricting his ,caifid taking
money from his prison account. (ECF No. 8.) The letter asks the District Count for a
emergency TRO/injunction, and requests that the letter be forwardesluadbrsigned.(ld.)
Finally, on December 1, 2016, Plaintiff filed a docuntéted “Affidavit of Plaintiff lvan
McKinney,” seeking “emergency injunction” against the New Jersey Department afcions
and NJSP. In this affidavit, Plaintiff provides another laundry list of allegatidnshware
conclusoryat best andvholly unsupported:

2. | have suffered severe sexual harassment and retaliation at
New Jersey State Prison such as: sexual assault by officers
inappropriate touching during searcheseessive force-racial
discrimination— opening and tampering of legal mail — denial of
Religious servicesthreats and insults by officerslenial of proper
lighting and warmth . . ..

3. | have endured severe harassment by N.J.D.O.C. while
traveling with Central transportation such as: injuries during rough
riding —denied food- denied access to bathroom inspite [sic] of
being chronic care patientlenied medical attention after fainting
on van — purposely driven around for excessive hours for
retaliation and punishment — constantly called a child rapist —
forced to endure purposely tightened cuff and slesekl

constantly denied equal protection of the law.

4, Severe harassment by Administration, Medical, custody,
food service, mailroom, aretc. here at New Jersey State Prison.

5. Constant and deliberate retaliation by Central Transport of
N.J.D.O.C. and N.J.D.O.C. as a whole.

(ECF No. 10PI. Affidavit at 1 25.)
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Plaintiff may notamend tle instant Complaint throudhtters othis Affidavit.” Although
the Court finds some of Plaintiff's allegations disturbing, they are entoglglusory and are
wholly lacking in factal support, describing the time, place, and persons involved in the alleged
instances of misconducfs such, eve if the Court were to treat these allegations as an attempt
to amend the instant Complaint, they would not survive screening under 28 U.S.C. § 1915.
Furthermore, mangf the allegations appear to be unrelated to the claims in the instanfcase.
the extent Plaintiff can meet the requirements of Fed. R. Civ. P. 18, which governs joinder of
claims, he may raise additional claifos relief by way of anAmended Complaint the instant
action within 30 days of the date of the Order accompanying this Opinion. To thejexieet
is inappropriatehe mayraise those claims inreew action.In either casehoweverhe must
provide factual support for aryaimshe asserts, including the time, place, and persons involved
in the alleged misconducndthe Court willscreen anyew claimdor dismissapursuant to 28
U.S.C. 1915(e)(2R).

V. CONCLUSION

For the reasons explained in this Opinithrg Court will dismiss the official cagity
claims for damages as &fl Defendantpursuant to 28 U.S.@915(e)(2)(b) Plaintiff's First
Amendment claims in connection with the opening of his legal mail outside his presgence
construed in this Opinion, shall proceed agaefendantPerrick Smith,Antonio Campos,

andLisa Swift. The remaining 1983claims as construed in this Opinioare dismissed

" To the extent Plaintiff's Affidavit seeks amjunction or restraining order under Fed. R. Civ. P.
65(b) without notice to the adverse party, the Court may grant such a request “only if ific. spec
facts in an affidavit or a verified complaint clearly show that immediate agphnable injury,
loss, or damage will result to the movant before the adverse party can be hearditroogpos
Plaintiff hasnot provided specific facts and has not made any showing oédnate and
irreparable injury.As such, his request for an injunction or restraining order is denied without
prejudice.
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without prejudiceas to allDefendants pursuant to 28 U.S.C. 1915(e)(2)Raintiff may submit
an AmendedComplaint with respect to the claims dismissetthout prejudice by the Couand
if appropriate, may also seek to add additional claims raised in his letters touttte The
Amended Complaint shall be submitted within 30 days of his receipt of the Ordenatying

this Opinion. An appropriate Order follows.

s/ Freda L. Wolfson
Freda L. Wolfson, U.S.D.J.

Date:December 12, 2016
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