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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

MENACHEM HOFFMAN AND SARAH
HOFFMAN,

Plaintiffs, : Civ. Action No. 3:1&v-4491BRM-LHG
V.
OPINION
CITIBANK, N.A.,

Defendant.

MARTINOTTI , DISTRICT JUDGE

Beforethis Courtis DefendanCitibank,N.A.’s (“Defendant”)Motion to Dismisspursuant
to FederalRule of Civil Procedure 12(b)(6XECF No. 26.) Plaintiffs Menachemand Sarah
Hoffman (“Plaintiffs”) oppose the motiofECF No. 29.)Havingreviewedthe submissionfled
in connection vth the Motionandhavingdeclinedto hearoralargumenpursuanto FederalRule
of Civil Procedur&’8(b), for thereasonsetforth belowandfor goodcausehavingbeenshown,
Defendant’sMotionis GRANTED.

|. BACKGROUND

For the purpose ahis Motion to Dismiss,the Courtacceptghefactualallegationsn the
Complaintastrue,consideranydocument integral to or explicitly relied uponin the complaint,”
anddrawsall inferencesn thelight most favorabléo Plaintiff. In re Burlington Coat Factory Sec.
Litig., 114 F.3d 1410, 1426 (3d Cit997);seePhillips v. Cty. of Allegheny515 F.3d 224, 228

(3d Cir. 2008). Courtgnay also consider publiaecords,including prior court decisionsletter
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decisions of governmemtgenciesand publishedreportsof administrativebodies.PensionBen.
Guar. Corp.v. WhiteConsol. Indus.nc., 998F.2d 1192, 119¢3d Cir. 1993)(citationsomitted).

Plaintiffs’” AmendedComplaint (ECF No. 23) is their secondattemptto pleada viable
causeof actionagainstCitibank stemmingfrom a Home Equity Line of Credit Plaintiff obtained
from Defendanbn June 25, 2001 the amounbf $175,00Gecuredy a mortgage otheirhome
locatedat 7 ArosaHill, Lakewood,New Jersey08701. (Compl. ECF No. 1) 1 2, 5-6; Equity
Source AccounAgreementandDisclosure Ex. A to DeSantisCert. (ECF No. 4-2); and Equity
Source Account Mortgagé&x. B to ECFNo. 4-2.)

On June 22, 2017, havinigeard oral argument(ECF No. 16), the Courtgranted
Defendant’'sMotion to Dismiss Plantiffs’ original Complaint.(ECF No. 17.) Specifically,
Plaintiff's claims for breachof contract,for fraud, underFair Debt Collection PracticesAct
(FDCPA), andfor harassment/intentionaifliction of emotionaldistressveredismisgd without
prejudice andPlaintiff's claimsfor unjustenrichmenandunderTruthin LendingAct (TILA) and
Real EstateSettlemenProcedure#\ct (RESPA)weredismissedwvith prejudice. Id.) The Court
permittedPlaintiffs to file anamendedcomplaint but did noeta deadline(ECFNo. 16.)

Nearlythreemonthdater,on Septembel 3, 2017Plaintiffs filed the AmendedComplaint
andon SeptembeR0, 2017 requestedhecasebereopened(ECFNos.18, 20.)OverDefendant’s
objection, the Counpermittedthe AmendedComplaintto befiled andreopenedhe case.(ECF
No. 22.)

Plaintiffs’ AmendedComplaintagaincontaingour counts: 1)reachof contract;2) fraud,;
3) violation of the FDCPA; and4) intentionalnfliction of emotionaldistresg“IIED"). (ECFNo.
23.) Defendantfiled a Motionto Dismissthe AmendedComplaint,assertingPlaintiffs failed,

again,to stateanyviableclaim. (ECFNo. 26.) In responseRlaintiff MenachenHoffmanfiled an



Affirmation in Support (the Affirmation”) allegingadditionalfactsnot includedn the Amended
Complaint.(ECF No. 29.) Defendantsubsequentlyiled areply brief askingthis Courtto ignore
the Affirmation, arguingit is an attemptto improperly amendthe complaint outside of the
pleadings(ECFNo. 30.) Defendantilsoasksthis Courtto dismissPlaintiffs’ AmendedComplaint
with prejudice.(Id.)

Il. LEGAL STANDARD

In decidinga motion to dismisspursuanto FederalRule of Civil Procedurel2(b)(6), a
district courtis “requiredto acceptastrue all factualallegationsin the complainianddraw all
inferencesn thefactsallegedin thelight most favorabldo the [plaintiff].” Philips, 515 F.3dat
228.“[A] complaintattackedoy a Rule 12(b)(6motionto dismissdoesnot needdetailedfactual
allegations.”Bell Atlantic Corp. v. Twombly 550 U.S. 544, 555 (2007)citations omitted).
However theplaintiff's “obligationto provide the ‘grounds’ of hientitle[ment]to relief’ requires
morethanlabelsandconclusionsandaformulaicrecitationof theelementsf acauseof action.”
Id. (citing Papasarv. Allain, 478U.S. 265, 2861986)).A courtis “not boundto acceptastrue a
legalconclusiorcouchedasafactualallegation.”’Papasan478U.S.at 286.Instead assuming the
factualallegationsn the complainaretrue, those‘[flactual allegationamust be enougto raisea
right to relief abovethe speculativdevel.” Twombly 550U.S. at 555.

“To survive amotion to dismiss,a complaint mustontain sufficient factual matter,
acceptedastrue, to ‘stateaclaim for relief thatis plausible onts face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendants
liablefor misconductlleged.”ld. This“plausibility standardrequireshe complainallege“more

thanasheerpossibilitythata defendantasactedunlawfully,” but it“is notakinto a probability



requirement.””ld. (quoting Twombly 550 U.S. at 556). “Detailed factual allegations”are not
required, but'more thanan unadorned, the defendami¥medme accusation” must be pled;
must include“factual enhancementsand not just conclusorgtatementor arecitationof the
elementof acauseof action.ld. (citing Twombly 550U.S.at 555, 557).

“Determiningwhethera complaintstatesa plausibleclaim for relief [is] . . . acontext
specifictask that requires thaeviewing courtto draw on its judicial experienceand common
sense.’Igbal, 556 U.S. at 679.“[W]here the well-pleadedfacts do notpermitthe courtto infer
more than the mere possibility of misconduct, the complairtas alleged—but it has not
‘show[n]'—'‘that thepleadelis entitledto relief.”” 1d. at 679 (quoting-ed.R. Civ. P.8(a)(2)).

[ll. DECISION

A. Plaintiffs’ Affirmation in Support

As apreliminarymatter,this Courtmay not considePlaintiffs’ Affirmation. “In deciding
a rule 12(b)(6) motion, a court must consider only tt@mplaint, exhibits attachedto the
complaint, matters of public record, as well as undisputedly authentic documenifs the
complainant'sclaimsarebasedonthesedocuments.’Mayerv. Belichick, 605 F.3d 223, 23(Bd
Cir. 2010);seealso Guidottv. LegalHelpersDebtResolution716 F.3d 764, 77@d Cir. 2013).
Plaintiffs’ Affirmation is not a pleading unddfederalRule of Civil Procedure/(a) and this
Circuit hasrefusedto considerallegationsmadefor thefirst time in affidavits andresponseso
motionsfor summaryjudgementMcLaudv. Indus.Res, 715F. App'x 115, 121 n.53d Cir.
2017);seealsoBarnesv. Vibra Healthcare L LC, 2015U.S.Dist. LEXIS 6767,at*8 (D.N.JMay
26, 2015)(“[T]he Courtmay not considerthe affidavits. . . on amotionto dismissunder Rule
12(b)(6)”) . Here,the Affirmation is notreferredto in thepleadingsattachedo thepleadingspr

a matter of public record. Rather, Plaintiffs seekto improperly supplementheir Amended



Complaintby addingaltogethemew dlegationsin the Affirmation. SeeNuwan Weerahandi.
Alia SheleshCivil Action No. 3:16-CV-06131BRM-TJB, 2017U.S. Dist. LEXIS 163910,at
*17 (D.N.J.Sep.29, 2017) Therefore,the Courtmaynot consider thaffirmation.

B. Count One - Breach of Contract

A plaintiff makingsucha claim mustallege (1) a contractbetweenthe parties;(2) a
breachof that contract;(3) damageslowing therefrom;and(4) that the party statingthe claim
performedts own contractuabbligations Fredericov. HomeDepot 507 F.3d 188, 20@3d Cir.
2007).The AmendedComplaintfails to satisfythreeof thesefour elements.

Plaintiffs fail to specifywhich specific provisions of thecontractwere breachedSee
Skypalav. MortgageElectronic RegistrationSystemsinc., 655F. Supp. 2d 451, 45€D.N.J.
2009). Similarly, Plaintiffs do notallegetheyhavebeendamageds a result of any breachof
contractby CitiBank. Finally, Plaintiffs concede thehavenot performedtheir own contractual
obligationsby makingtimely payments ortheir debt.(ECF No. 23 1144.) Eachof thesebases
alone are groundsfor dismissal.Accordingly, Defendant’sMotion to Dismiss CountOneis
GRANTED WITH PREJUDICE.

C. Count Two - Fraud

Plaintiffs allege that Defendant“failed to verify the debt pursuantto Plaintiffs’
demandssentinaccuratestéaementgegardingthe loanreportedtheaccountinegativelyto credit
bureausandfailed to cooperatavith the OCCinvestigation(ECFNo. 23 1149-56.)

Plaintiffs fail to meetthe heightenedpleadingrequirements ofederalRule of Civil
Procedur®(b). Plaintiffs do notallegewho,what,when,andwhereanymisrepresentationsere
made,or how the conduded Plaintiffs to sustainanascertainabléss.SeeSmajlajv. Campbell

Soup Ca. 782 F. Supp. 2d 84(D.N.J. 2011). Plaintiffs’ generalallegationsthat Defendant



provided statementswith incorrect amountsis insufficient to meet the heightenedpleading
requirement.

Evenso,Plaintiffs fail to statea causeof actionfor fraud.In New Jerseytheelementof
commonlaw fraud are (1) afalserepreserdtion of materialfact; (2) with knowledgethatit is
false;(3) with the intento deceivethe otheiparty; (4) uponwhich representatiothe othemparty
justifiably reliesto his orherdetriment;and(5) resultingloss.Liberty Mut. Ins. Co.v. Land 186
N.J.163, 175 (2006)As the Courthasalreadynoted,Plaintiffs do notstatewith specificitywhat
representatioby Defendantformsthebasisof its causeof action.Further,they do notllegethey
relied onanyrepresentatioby Defendanto their deriment.As such, the Court cannascertain
from the AmendedComplaintwhat, if any,conductis beingrelied uponto form the basisof the
claim. Accordingly, Plaintiffs fail to statea causeof actionfor fraud and Defendant’sMotion to
DismissCountTwo is GRANTED WITH PREJUDICE.

D. Count Three — Violation of the FDCPA

In two sentencesRlaintiffs allegeDefendantviolatedthe FDCPA and“federal consumer
protectionacts.” BecauséPlaintiffs have notdentifiedthese‘federal consumeiprotectionacts;
thepleadingis deficient.

In regardto the FDCPA, Plaintiffs allege “Defendantkeepssending erroneousollection
lettersto Plaintiffsandhasfailedin four yearsto work this outwith Plaintiffs orto verify the debt.”
(ECFNo. 239159.) Typically,

[t]o prevail on an FDCPA claim, a plaintiff must prove that (1) she
is a consumer, (2) the defendant is a debt collector, (3) the
defendant’s challenged practice involves an attempt to collect a

‘debt’ as the [FDCPA] defines it, and (4) the defendant has violated
a provision of the FDCPA in attempting to collect the debt.



Douglass v. Convergent Outsourci®5 F.3d 299, 303 (3d Cir. 2014ge alsdensen v.
Pressler & Pressler791 F.3d 413, 417 (3d Cir. 2015).

Plaintiffs’ FDCPA claim in this AmendedComplaintis identical to the onethis Court
dismissedn their original Complaint,savethe wordsor to verify the debt."Onceagain Plaintiffs
fail to addresseven a single elementof the FDCPA. Nevertheless, the “FDCPA’s provisions
generally apply only to ‘debt collectorsPollice v. National Tax Funding, L.P225 F.3d 375,
403 (3d Cir. 2000). “Creditorsas opposed to ‘debt collectorsgenerdly are not subject to the
FDCPA.”1d. Here, Defendant is a creditor, not debt collector, and therefore Plaintiffs caateot st
a cause of action under the FDCPA.

Accordingly, Defendant’s Motion to Dismiss Count Three is GRANTED WITH
PREJUDICE.

E. CountFour —IIED

Plaintiffs allege Defendant’scalling them multiple times per day trying to solicit
paymentsand sendingthreateningettersand emailswithout advisingPlaintiffs of their rights
“greatly upset Plaintiffs and disturbed their daily living,” even *“ruin[ing] their lives.”
(ECFNo. 231161-66.)

UnderNew Jerseylaw, to establisha primafacie claim for [IED, aplaintiff must show:
“(1) thatthedefendantntendedo causeemotionaldistress(2) thatthe conductvasextremeand
outrageous(3) that the actionsproximately causedemotionaldistress;and (4) that plaintiff’s
emotionaldistresswas severe. Witherspoornv. RentA-Center,Inc., 173F. Supp. 2d 239, 242
(D.N.J. 2001) (citing Buckleyv. Trenton Sav. Fund So¢’y111 N.J. 355, 366 (1988) “An
intentionalinfliction of emotionaldistressclaim is rarely dismissedon amotion to dismiss:

Acevedos. Monsignor Donovaiidigh Sch, 420F. Supp. 2d 337, 34@.N.J.2006).However,a



plaintiff will notsatisfythe aboveelementdy merelydemonstrating a defendaantted“unjust,
unfairandunkind.” Fregarav. JetAviationBus.Jets 764F. Supp. 940, 95@D.N.J.1991).

In orderto establisi extremeandoutrageous” conduct,@aintiff mustsufficientlyplead
factual allegationsto show the defendant’s condueis “so outrageousn character,and so
extreman degreeasto go beyonall possible bounds alecencyandto beregardeasatrocious,
andutterly intolerablein acivilized community.”Witherspoon173F. Supp. 2dat 242 (quoting
Buckley 111 N.J. at 366 (citation omitted)). As a thresholdnatter,the Court mustietermine
whethera defendant’s condunteetsthis standardSeeAli v. JerseyCity Parking Authority No.
13-2678, 2014).S.Dist. LEXIS 52547, 201ANL 1494578at*5 (D.N.J.Apr. 16, 2014)citing
Coxv. Keystone Carbon Co861 F.2d 390, 3983d Cir. 1988)).In orderto establishsevere
emotionaldistressaplaintiff must show emotiondlistress'soseverdghatnoreasonable [person]
could beexpectedo endureit.” GlensideWestCorp.v. ExxonCo, 761F. Supp. 1100, 1113
(D.N.J.1991) (quotindgBuckley 111N.J.at 366).

Evenin theabsencef NewJersey'xceedinghhighbarfor IIED, Plaintiff's allegations
aroundDefendant’sconduct hardlyiseto thelevel of unconscionabilityequiredto establishan
IIED claim. Indeed,this Court finds acreditor’s attemptsto seekpayments on a debthich
Plaintiffs acknowledgéhardlyfits thebill of anactionsoegregiousasto supportanllED claim.
Moreover,this District hasroutinely dismissedemotionaldistressclaimsin the bill collection
context.SeeDiaz v. Bankof N.Y, 2016WL 111420,at *3 (D.N.J.Jan.11, 2016) (findinghat
attemptgo collecton a debt do natseto thelevel of outrageous conducfpgarty v. Household
Finance Corp.lll, 2015U.S. Dist. LEXIS 23064,at *58-63 (D.N.J. Feb. 25, 2015) granting
motion to dismissemotionaldistressclaim in caseinvolving residentialmortgage; defendants’

conduct,which consistedof failing to promptly respondo plaintiffs’ requestdor information,



continuingto insist that plaintiffs were obligatedto pay on themortgage andissuingwritten
threatsof foreclosure,was not extremeor outrageous)Accordingly, Defendant’'sMotion to
DismissCount Fouiis GRANTED WITH PREJUDICE.
V. CONCLUSION
For the reasonssetforth above,Defendant’sMotion to Dismissis GRANTED andthe
AmendedComplaintis DISMISSED WITH PREJUDICE in its entirety asamendmentvould

befutile. An appropriate ordewill follow.

Date: August 30, 2018 /s Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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