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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ASTOR CHOCOLATE CORR.

Plaintiff, :
V. : Civil Action No. 3:16ev-5010BRM-TJB

MATTHEW MCCALL,
OPINION
Defendant

MARTINOTTI , DISTRICT JUDGE

Before this @urt is DefendanMatthew McCalls (“McCall’) Motion to Change Venue
(ECF No. 10} and Motion to Dismiss pursuant to Federal Rule of Civil Procedure 12(E0)
No. 11).Plaintiff Astor Chocolate Corp. Astor’) opposedhesemotiorns (ECF Na. 15, 1§ and
pursuant to Federal Rule of Civil Procedure 78fs,®urt heard oral argumermin the motios
on April 25 20172 For the reasons set forthelow and for good cause having been shown
McCall’'s motions areDENIED.

|. FACTUAL BACKGROUND 2

! Lindt & Sprungli (USA) (“Lindt”), originally a defendant in this matter, filed this motmm
behalf of itself and McCall but was voluntarily dismissed from the case on or about bEvaén
2016.McCall maintains the case should be transferred.

2 During oral argumenthe Court reseed its decision and provided the parties until May 1, 2017
to advise whether a settlement conference would help the parties move foratardadcepted
this Court’s offer while McCall declined.

3 For the purposes of the Motion to Dismiss oalygl exclusive of the choice of law analysi®
Court accepts the factual allegations in the Complaint as true and draws ati¢etem the light
most favorable to PlaintifiSeePhillips v. Cty. of Alleghenyp15 F.3d 224, 228 (3d Cir. 2008).
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McCall was employ@ with Astor in New Jersey d3irector of Product Development,
Package Engineer and was allegedly responsible for product developméemm, gesduction
concept, and recruitmeniCompl. (ECF No. 11) §1 5, 16.)McCall and Astorexecuteda Non
Disclosure & NorRCompete Agreement (“Agreement”) on October 12, 204(le in New Jersey.
(Id. 11 4, 6, 9, and Ex. A.The Agreemenprovided McCall would not: (1) “disclose any
[confidential and proprietary informatiéjnto any party not related to [Astor] without [Astor]’s
prior written approval or as may be required by law”; (2) “copy, disclose,ndisate, share,
utilize, or otherwise transmit information regarding products that [Astorlifaatures, retails, or
markets, to any person, company or entity, other than those people, companies er tditere
required to obtain certain information in the performance of [McCall's] job dutasi;(3)
“become employed for a period of three years after terminatipMac®all’'s] employment with
any company, with any business, or entity that is a competitor of [Asttivgboconducts business
in the chocolate industry in any of the geographic regions served by [ASECF lo. 11 at Ex.
A1-2)

On or about April 23, 2019McCall resigned from Astor anthereafterbecameand
remainsemgdoyed by Lindt in New Hampshiras a Graphic Design Manag@ECF No. 11 |1
16-17; McCall Aff. (ECF No. 1) T 4.) On or about April 4, 2016, Astor, through its counsel,

sent cease and dssletters to McCall and Lindt. (ECF No-11at Exs. B, C.)

4 According to the Agreement:
Confidential and proprietary information includes formulas, billing,
pricing, clients, vendors, memoranda, notes, reports,
correspondence or other documents that [McCall] review[s]. This
also includes any documents or inforroatthat [McCall] prepare][s]
on behalf of [Astor] during the course of [his] job duties. This also
includes any information relating to any client of [Astor] that
[McCall] become[s] aware of in the course of [his] job duties.

(ECF No. 1-1 at Ex. A T 1(A).)



Il. PROCEDURAL BACKGROUND
On June 17, 201@&stor filed a omplaint(*Complaint) in New Jersey Superior Court,
Ocean CountyDocketNumber L-1649-16against Lindt and McCall (collectively, “Defendants”)
alleging: (1) breach of contract against McCd#R) breach of the covenant of good faith and fair
dealingagainst McCall(3) breach of duty oflyaltyagainst McCall(4) tortious nterference with
contractagainst Lindt (5) unfair @mpetitionagainst Defendant$6) unjust @richmentagainst
Defendants (7) misappropriationof Astor’'s confidential and proprietaryformation against
Defendants (8) violation of the New Jersey Computer Related Offenses (A¢ICROA"),
N.J.S.A. 8 2A:38A-1¢t seqg.against McCall; and (Qonspiracyagainst Defendant$SeeECF
No. 1-1.) On August 16, 2016, Lindand McCallremoved the case fromeM Jersey Superior
Courtto this Courton the basis of diversityNot. of Removal (ECF No. 1) 1%51.) Following
the filing of the pendingnotions, Lindt was voluntarily dismissed from the litigation. (Nwtd
Order of Voluntary Dismissal (ECF Nos. 14, 22).)
[Il. MOTION TO CHANGE VENUE
A motionto transfervenueis governeddy 28 U.S.C. § 1404(ayyhich states:
For the convenienceof the partiesandwitnessesin theinterestof
justice, a district court may transferany civil actionto any other
district or division where it might have beenbroughtor to any
district or divisionto which all partieshaveconsented.
In deciding amotion to transfer,the Court musfirst determinewhether thealternative
forumis a propewnvenue.Fernandes v. Deutsche Bank Nat'l Trust,(&7 F. Supp. 3d 383, 389
(D.N.J. 2015) see28 U.S.C. 8§ 1391.When a plaintiff haslaid a proper venué{tlhe decision

whetherto transferfalls in the soundliscretionof thetrial court.” Park Inn Int’l, L.L.C. v. Mody

Enters., Inc. 105 F. Supp. 2d 370, 377 (D.N.J. 2008pwever “the burden of establishing the



need for transfer...rests with the movaritJumara v. State Farm In$b5 F.3d 873, 879 (3d Cir.
1995).

The Court must considemree factorsvhen determining whether to grant a transfer under
Section 1404(a): (1) the convenience of the parties, (2) the convenience of the withes$)s, and (
the interests of justicéiggettGrp., Inc. v. R.J. Reynolds Tobacco 2 F. Supp. 2d 518, 526
(D.N.J. 2000) (citing 28 U.S.C. § 1404(aymara 55 F.3d at 879). These factors are not exclusive,
and must be appligthrougha “flexible andindividualized analysis . .made on the unique facts
presented in each caséd’ at 27 (citations omitted). The first two factors have been refined into
a nonexhaustive list of private and public interests that courts should corSeredumaras5
F.3d at 879-80.

The private interests a court should consider include:

(1) plaintiff's forum preference as manifested in the original choice;
(2) the defendant's preference; (3) whether the claim arose
elsewhere; (4) the convenience of the parties as indicated by their
relative physical and financial condition; (5) the convenience of the
witnessedbut only to the extent that the witnesses may actually be
unavailable for trial in one of the fora; and (6) the location of books
and records (similarly linbed to the extent that the files could not
be produced in the alternative forum).
Danka Funding LLC v. Page, Scranton, Sprouse, Tucker & Ford, P1(=. Supp. 2d 465, 474
(D.N.J. 1998) (quotingumarag 55 F.3d at 879).
The public interests a cowshould consider include:
(1) the enforceability of the judgment; (2) practical considerations
that could make the trial easy, expeditious, or inexpensive; (3) the
relative administrative difficulty in the two fora resulting from court
congestion; (4) theokal interest in deciding local controversies at
home; (5) the public policies of the fora; and (6) the familiarity of

the trial judge with the applicable state law in diversity cases.

Id. (citing Jumarg 55 F.3d at 879-80).



Both parties analyze various privatedapublic factorsMcCall argues venue in New
Hampshire is appropriate because “1) the heart of the alleged misconduceddaouNew
Hampshire; 2) most likely withesses and documents are located in New Hamgstii8) Astor
is better able to pursue this litigation in New Hampshire than McCall is to defend widdxsey
(McCall's Replyin Further Supp. of Mot. to Change Venue (ECF No. 18) &laintiff argues
New Jersey is the proper venue because the private and public factors taderediy the court
“militate strongly against transfer and demonstrate that the District of NeayJerthe proper
venue for the convenience of the parties and witnesses and in the interediseof (ECF No.

16 at 3.)

A. Personal Jurisdiction

As an initial matter, his case can only be transferred “to any other district or division where
it might have been brought.” 28 U.S.C. § 1404{@)erefore, the transferee court must have
personal jurisdiction ovavicCall under 28 U.S.C. § 139McCall concedes he b®een a New
Hampshire resident since November 1, 2015 (ECF N@ 1.@) before the ©@mplaint was filed
in Superior Court (ECF No.-1) and thereforethe New Hampshire District Court has personal
jurisdiction over him. Thereforehé case could have beenginally filed in New Hampshire and
the Court may proceed with its analysis.

B. Private Factors

1. Raintiff's forum preference defendant’s preferenceand convenience of the
parties

The parties’preferencesnd conveniencan this actioninherentlycompete Both parties
haveindicateal their preference fotheir most convenienstate— Astor by way of filing in New
Jersey and McCall by moving to transfer to New HampsHiosvever with respect to preference,

deference igiven to Astor as the plaintifNat’l| Micrographics Sys., Inc. v. Canon U.S.A., Jnc.



825 F. Supp. 671, 681 (D.N.J. 1993 ]he plaintiff's choice of forum is of paramount concern
in deciding a motion to transfer venue.Moreover, litigation is, itself, inconvenientand
“substituting one party’s inconvenience for andthdrardly appears a substantial reason for
granting this motiori Park Inn Int'l, LLC 105 F. Supp. 2d &78.Therefore this factor weighs
in favor of denying the Motion toransfer

2. Whether the claim arose elsewhere

McCall argues the claim arose in New Hampshire because he took the job witArdndt
violated the terms of the Agreement in New HampsHhistor contendghe claim arose in New
Jerseybecause: (1) McCall was an employee of Astor in New Jersey; (2) the Agreemieht, wh
was a condition of his New Jersey employment, was executed and took effect ierislkeyy and
(3) McCall accessed confidential informatiduaring his employment in New idey. (ECF No. 16
at 45.) The Court does not find either argument persuasive.

Likewise, the Court is not persuadedMygCall's argument that less deference shdagd
given to Astor’s choice of forumNat'| Micrographics Sys., Inc825 F. Supp. at 682 (quoting
Ricoh Co., Ltd. v. Honeywell, Inc817 F. Supp. 473, 480 (D.N.J. 1993Fven asuming,
arguendq the claim arose in New Hampshire aihé Court gavéess deferenc® Astor’s choice
of forum,the parties’ preferences would, at béstiance each other odtherefore, at this point in
the evaluation, the Coustill finds New Jersey to be the appropriate venue because McCall has
the burden to show transfer is warrantiigdmarg 55 F.3d at 879.

Accordingly,this factorweighs in favor of denying the Motion tadnsfer.

3. Convenience of the witnesses
McCall argues the convenience of the parties and witnesses weighs in favor of New

Hampshire. SpecificallyyicCall posits (1) Lindt (now a wihess)is located in New Hampshire



(2) “it will be essential to understand Lindt's operations and McCall's relatiprgith the Lindt
organization includinchis duties and responsibilitiesand (3) “[tlhose knowledgeable about
McCall’s responsibilities taLindt, his direct supervisors and other potential witnesses, including
McCall himself, are resident in New HampshigeCF No. 10 at 14.7.) Most notablyMcCall
arguesNew Jersey would not have subpoena power bwett for trial. (ECF No. 10 at 17 and
ECF No. 18 at 5-6.)
Astor contendst does not anticipate calling witnesses from New Hampshire at trial, nor

can McCall speculate as to whialitnesses Astor will require. Specifically, Astor states:

Astor anticipates that the witnesses in this matter will be limited to

DefendantMcCall, Astor's Human Resources representat(to

testify about [McCall]'semployment and the Agreement), and a

representative from Astor (to testify on damages and as taWsC

misappropriation of Astor's confidential information). The

witnesses Astor can currently identify with certainty, besides

McCall, whose convenience was analyzed in the preceding factor,

are located in New Jersey.
(ECF No. 16 at 6.)

Indeed, McCall des noteferenceany witnesses witepecificity, referringoroadlyto “all

key witnesses,” “[McCall’s] direct supervisors and other potential wstgs “witnesses who are
no longer employed by Lindt;Lindt employees who would speak to McCall’'s jobidsi Lindt’s
complete lack of interest and nogliance on Astor business information, and McCall's conduct
as an employee,” and.ihdt witnesses with knowledge of McCall's alleged condu@CF No.
10-1 at 1617 andECF No. 18 at %.) These general ali@tions of inconvenience to such a wide
range of unspecified withesses are insufficientilt the balance in favor of transfer to New
HampshireSeeAustin v. John$/anville Corp, 524 F. Supp. 1166, 1169 (E.D. Pa. 19@it)ng
15 Wright, Miller & Coope, Federal Practice & Procedure,3851 at 27671 (1976) (“The

movants here have not stated with specificity the withesses who will be incaroezhizy a denial



of their motions . . . .”)Stop-AFlat Corp.v. Electra Start of Mich.,nc, 507 F. Supp. 647, 652
(E.D. Pa. 1981) (“[W]hile it may be true that most of the potential witnessésigdawsuit reside
in that forum, the defendants have failed to identify even one of those witnessesmplee si
assertion that the necessary withesses probabige in a certain forum does not justify the grant
of a § 1404(a) motion.”).

Accordingly, this factor weighs in favor denying the Mtion to Transfer

4. Location of books and records

McCall concedes “electronically available documents mfdiekthe physical location of
the documents less important in a venue analysis” (ECF No. 10 at 26) and this CouriSagrees
MaxLite, Inc. v. ATG Elecs., In2016 WL 3457220, at *16 (“Indeed, in thgeaof electronic
discovery, it is hard to imagirtbat [defendant] cannot produce relevant documergaigence in
New Jersey, and dertainly has not claimed (much led®wn) that it cannot do so."Jherefore,
this factor weighs in favor of denying the Motion tailisfer.

B. Public Factors

1. Enforceability of the judgment

McCall argues Astor’s request for injunctive relief would be easier tor@io New
Hampshire because the conduct is occurring there and “only the district cowgtingritie
judgment has to power to enforce.” (ECF No-:11at 20 (citingAlderwoods Gp., Inc. v. Garcia
682 F.3d 958, 9701 (11th Cir. 2012)).) Astaclaimsthis factor is neutral because “a judgment
in either forum could be enforced through appropriate procedutbs other forum.(ECF No.
16 at 9(citing Danka Funding, L.L.G.21 F. Supp. 2d at 475 (“Any judgment awardbgdthis

Court at trial, if any, would be sy domesticated in Georgia.”))The Courtagrees ands not



persuaded by McCall's argument thhw Hampshire is the more appropriately verieerefore,
this factorweighs in favor of denying the Motion taansfer.
2. Practical considerations

McCall contendspractical considerations weigh in favor of transfer to New Hampshire
because the majority of the witnesses are located thedetransfer would make the trial easier,
more expeditious, and less expensive. (ECF No. 10 affB@.Court already found thwivate
interest factoregardingconvenience of the withesses weighs in favor of denying trangfdr.
respect to the public interest factor related to practical considerationSpthie may consider
potential delays caused by wesses needing to trav8leeCarter v. U.S.No. 162927, 2010 WL
3322704, at *3 (E.D. Pa. Aug. 20, 201Qplon v. PitneyBowes Corp.No. 065016, 2007 WL
496875, at *4 (D.N.J. Feb. 8, 2007} this point, McCall has not sufficiently identified withnesse
for this Court to determine whether delays would be caused by litigating than ddse Jersey.
Because McCall has the burden in this motion, the Court finddatisr weighs in favor of
denying the Motion to ansfer.

3. Relative administrative difficulty re sulting from court congestion

McCall states it “will not assume that either New Jersey or New Hampshire'stdisck
more or less congested than the other.” (ECF Nd. 4(24.) Indeedboth states dispose of cases
at approximately the same rateeeUnited States CourtsStatistical Tables For The Federal
Judiciary tbl.C-5 (June 30, 2016)http://www.uscourts.gov/statistics/tabldiftstatisticaltables
federaljudiciary/2016/06/30r(oting the median time interval faisposition of cases by triad
29.8 months and 33.2 months in New Hampshire and New Jersey, respeclivelgfore, this
factor weighs in favor of denying the Motion teafisfer.

4. Public policy and local interest in deciding local controversies



McCall argues thelaims at issuarose in New Hampshire and therefore New Hampshire
has a local interest in deciding the case. However, the @logady concludethe private interest
factor related to this public interest factor to be neuBatause the Agreement was executed in
New Ersey and Astor raises a New Jerspgcific claim,there is no doubt New Jersey has an
interest in the disput&@herefore, this factaveighs in favor of denying the Motion todnsfer.

5. Familiarity of the trial judge with the applicab le state law

Undaubtedly, “federal district courts are regularly called upon to interfaet of
jurisdictions outside the states in which they &fiobtham v. Novartis Pharma. Corp65 F. Supp.
2d 554, 560 (D.N.J. 2008). To the extdmtCall argues a conflict of laws exists betwedew
Hampshireand New Jersey, this Coustfully capable ofamiliarizing itself with andapplying the
laws of either stat@ herefore, this factor weighs in favor of denying the motion to transfer.

Taking into account the private and public interest factors, the CourtMic@sll has not
met his burdem demonstrating the motion should be transferreds Nampshire. Accordingly,
the Motion to Tansfer iSDENIED.

V. MOTION TO DismiIss

A. Legal Standard

In decidinga motion to dismisspursuanto FederalRule of Civil Procedurel2(b)(6), a
district courtis “requiredto acceptastrue all factualallegationsin the complainianddraw all
inferencesn thefactsallegedin thelight most favorableo the [plaintiff].” Phillips, 515 F.3dat
228.“[A] complaintattackedya .. .motionto dismissdoes noheeddetailedfactualallegations.”
Bell Atl. v. Twombly 550 U.S. 544, 555 (2007)However,the Plaintiff’'s “obligation to provide
the ‘grounds’ of his eéntitle[ment]to relief’ requiresmore than labels and conclusionsand a

formulaicrecitationof theelementf acauseof actionwill not do.”Id. (citing Papasarv. Allain,

10



478U.S.265, 286 (1986)). A couit “not boundto accepiastrue alegalcondusioncouchedasa
factual allegation.” Papasan 478 U.S. at 286. Instead,assuming thdactual allegationsin the
complaintaretrue, those”[flactual allegationamustbe enougho raisearight to relief above the
speculativdevel.” Twombly 550U.S. at 555.

“To survive amotion to dismiss,a complaint mustontain sufficient factual matter,
acceptedastrue, to ‘stateaclaim for relief thatis plausible onts face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibilitywhenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendants
liablefor misconductlleged.”Id. This“plausibility standardrequireshe complainallege“more
thanasheermossibilty thatadefendanhasactedunlawfully,” butit “is notakinto a ‘probability
requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations” are not
required, butmore than‘an unadorned, the defendamrmedme accusation’'must be pledit
must include“factual enhancementsand not just conclusorgtatementor arecitationof the
elementf acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determiningwhethera complaintstatesa plausibleclaim for relief [is] . . . acontext
specifictask that requires theeviewing courtto draw on its judicial experienceand common
sense.’Igbal, 556 U.S. at 679.“[W]here the well-pleadedfacts do notpermitthe courtto infer
more than the mere possibility of misconduct, the complairtas alleged—but it has not
‘show[n]'—‘that thepleaderis entitledto relief.”” 1d. at 679 (quoting~ed.R. Civ.P.8(a)(2)).

B. Choice-of-Law

Astor’'s Complainis based entirely in state law. Therefore, in otdaassess the merits of
Astor’s claims, the Court must first decide whether New yess®lew Hampshire law applies as

determined byNew Jersey’s loice-ofiaw principles.Maniscalco v. Brother Int'l (USA) Corp.

11



709 F.3d 202206 (3d Cir. 2013)SpenceParker v. DelRiver & Bay Auth.616 F. Supp. 2d 509,
523 (D.N.J. 2009).

New Jersey applies a twaart test.The first part of the choieef-law inquiry is to
determine whether or not an actual conflict exists between the laws of the pdtentas.
Maniscalcq 709 F.3d aR06 (citing Lebegern v. Formgm71 F.3d 424, 4230 (3d Cir.2006)
P.V.v. Camp Jayce&97 N.J. 132, 141-43 (20Q08Yhe New Jersey Supreme Court specified the
first stepis evaluated By examining the substance of the potentially applicable laws to determine
whether‘thereis distinction between them . . .If not, there isno choiceof-law issue to be
resolved.”"Camp Jayceel97 N.J. at 143 (quotirigebegern471 F.3d at Z0). If a conflict exists,
the Qurt proceeds to the second part of the test and “determine[s] which jurisdictibe haest
significant relationship’ to the claim®Maniscalcq 709 F.3d at 207g(otingCamp Jayceel97
N.J. at 144).In other words, “the Court determines ‘which state has the most meaningful
connections with and interests Irettransaction and the partiesSpenceRarker, 616 F. Supp2d
at523 (quoting\L Indus., Inc. v. Commercial Union Ins. C65 F.3d 314, 319 (3d Cir. 1995)).

McCall’'s argumenin support of dismissas two-fold. First,McCall presupposes a conflict
exists and argues New Hampshire has the most significlationship with theoverall case
because “1) New Hampshire is where the alleged conduct occurred; 2) Newhitangihie locus
of the alleged relationship between Lindt and McCall; and 3) New Hampshire is @tieroof
both Defendanf§].” (McCalls Br. in Supp. of Dismissal (ECF No. 1) at 8.) Second,
“[r]legardless of the applicable law, Astor's Complaint fails for failorstate a claim upon which

relief can be granted and must be dismisséd.) (

> McCall did not conduca claimby-claim analysis of each state’s laws.
® MccCall is the only remaining defendant. McCall’'s Motion to Dismiss was filed fihindt’'s
dismissal.

12



Astor arguesa choiceof-law determinationis improper at this early juncture in the
litigation and, even so, McCadlutterly fails to consider whether there is a conflict between New
Jersey antilew Hampshire law as to each claim, which is the firsteagssary step in the conflict
analysis. As such, his request for applicatioNeiv Hampshire law fails as a matter of [a(ECF
No. 15 at 4.) Additionally, Astor argues New Jersey law applies to eaioh @hd that each claim
is adequately pled.

As required, the Court witeview the sufficiency otte allegation irach of Astor’s claims
and, where possible, determine which state’s law applies.

C. Plaintiff's Claims

1. Count One —Breach of Contract

McCall effectively concedes no conflict exists between New Jersey and New lemps
law (seeECF No. 111 at 8(citing the same four elements required to bring a claim in eithe))state
therefore, no choicef-law analysis is required aridew Jersey law applie€amp Jayceel97
N.J. at 143 (quotingebegern471 F.3d at 430

“A party alleginga breach of contract satisfies its pleading requirement if it alleges (1) a
contract; (2) a breach of that contract; (3) damages flowing therefmd(4) that the party
performed its own contractual dutie¥itdeo Pipeline, Inc. v. Buena Vista Home Emgimc., 210
F. Supp. 2d 552, 561 (D.N.J. 2002) (citations omitted).

McCall claimsAstor failed to plead a breachtbke Agreement because the Complaint does
not specify what confidential informatiowas disclosed. He also argues damages are not
sufficienty alleged.The Court disagrees. “Confidential informational” is defined in the Agreement
anddamages are, at minimum, $75,000, which McCall conceded by removing the case to federal

court. Even so, general damages need not be specifically stated. Fed. R. Civ. Fib8(an

13



Lockers v.Fletcher, Civ. A. No. 156970,2016 WL 4487852at *15 (D.N.J. Aug. 24, 2016)
(quotingDelzotti v. Morris Civ. A. No.14-7223, 2015 W 5306215at *8 (D.N.J. Sept, 10, 2015))
For these reasons, McCall’'s Motion to Dismiss Count ODEINIED .

2. Count Two — Breach of Covenant of Good Faith and Fair Dealing

McCall cites to both New Hampshire and New Jersey law for the proposition thed tisie
of action does not exist wheethe parties have an express and clear contract, again, in effect,
conceding no conflict of law existt&SeeECFNo. 111 at 10 (citingwilcox Indus. Corpv. Hansen
870 F. Supp. 2d 29612 (D.N.H. 2012)Fields v. ThompsoRrinting Co., Inc, 363 F.3d259,
2712 (3d Cir. 2004).) Accordingly, no choicd-law analysis is required and New Jersey law
applies.

Under New Jersey law llacontracts have an implied covenant of good faith and fair
dealing, which prohibits either party from doing “anything viahiall have the effect of destroying
or injuring the right of the other party to receive the fruits of the contrBelds v. Thompson
Printing Co, 363 F.3d 259, 270 (3d Cir. 2004) (citations omittsgeBrunswick Hills Racquet
Club, Inc. v. Route 18 Shopping Ctr. Assp&82 N.J. 210, 22485 (2005; R.J. Gaydos Ins.
Agency, Inc. v. National Consumer Ins. A®8 N.J. 255, 276 (2001A plaintiff may be entitled
to relief under the covenant [of good faith and fair dealing] if its reasonabletatipas are
destroyed when a defendant acts with ill motives and without any legitimate puipsario v.

St. Mary Hosp.530 F.3d 255, 267 (3d Cir. 2008) (quotBgunswick Hill Racquet Club, Inc. v.
Route 18 Shopping Ctr. Assqck182 N.J. 210, 226 (28)); Graco, Inc. v. PMC Global, Ing.
Civ. A. No. 081304, 209 WL 904010 (D.N.J. 2009) (“Aedendantwho acs with improper
purpose or ill motive may be found liable for breaching the implied covenant if thén hnesets

the plaintiff's reasondb expectations under the agreement.”)

14



Astor contends it sufficiently pled this cause of action by assertingotlosving in its
opposition:

(@) McCall is bound by a nomompete agreement(b) that
[A] greement prohibited him from working for a directrgmetitor
for three years; {c that agreement prohibited him from
misgopropriating Astor’s confidential informationgd) McCall left
Astor and began workinfpr a direct competitor within the three
year period; €) McCall misappropriated Astdsic] confidential
information.
(ECF No. 15 at 8 (citing ECF No.1L4 922, 60-61).)

In pleadingMcCall misappropriated confidential information and shared it with Limdt
violation of the Agreement, Astadequately assemtécCall acted with ill motives to the detriment
of Astor’'s reasonable expectationSeeECF No. 11 {f 2022.) For these reasons, McCall's
Motion to Dismiss Countwo is DENIED.

3. Count Three— Breach of Duty of Loyalty

McCall contends that, because New Hampshire law apfisscause of action is barred
because it is not recognized Bgw Hampshirecommon law or the New Hampshire Uniform
Trade Secret AQ‘NHUTSA”). (ECF No. 111 at 12 (citingWhite v. Ransmeier & Spellme®b0
F. Supp. 39, 43 (D.M. 1996) Wilcox Indus. Corp.870 F. Supp. 2d at 3PBEven under New
Jersey law, McCall arguglhe cause of action does not survive becédlaga employee owes a
duty of loyalty to his employer only during the period of his employhélat. at 13 (citingVibra-
Tech Engs, Inc. v. Kavalek849 F. Supp. 2d 462, 489 (D.N.J. 2012)).)

Because a conflict exists in the applicable lawshefpotential forums, a choicd-law
analysis is necessary, ati@ Court must proceed to the second pahetesto “determine which

jurisdiction has the ‘most significant relationship’ to the clait&niscalcq 709 F.3d at 207

(quotingCamp Jayce€el97 N.J. at 144).

15



Unsurprisingly, Astor arguasew Jersey has the most significant relationship to thenclai
because: (1Astor is locatedis incorporated, and has its place of busined&ein Jersey; (2) the
injury occurred in New JerséyMcCall misappropriated Astor’s confidential information in New
Jersey); and(3) “McCall was a New Jersey residaviten he was employed by Astor and his duty
of loyalty to Astor existed (ECF No. 15 at 9.)
McCall does not specifically argue this portion of theickof-law analysisinstead, m
arguing the claim would fail undé&ew Jersey law, McCall states
The aly misconduct alleged by [Astor] while McCall was still
employed with [Astor] is that he sent [Astor]'s ‘confidential
information’ to another one of his own email addresses. . . . Any
misconduct in which [Astor] has alleged McCall engaged after his
employment with Plaintiff cannot constitute a breaxfhoyalty asa
matter of law.

(ECF No. 11-1 at 14.)

The partiesargumentsnake clear thatrey determinatioras to which forum hathe most
substantial relationshiwith this claimwould be prematurdasedon the purported differences in
the states’ laws, the Court would be required to evaluate the sdleified breaches determine
when and where tlyeoccurredThis evaluation is not possible on the present reednath alleges
that confidential information was shared and/or misappropriated both during McCall’
employment with Astor and after. (ECF Nol1XM|f 12, 22.) Discovery is warranted on this issue
and McCall may move for summary judgment as to this chafidew question with evidence
sufficientfor the Court’s determination as to whether New Jersey or New Hampshigevarns
this claim.SeeSnyder v. Farnam Companies, In£92 F. Supp. 2d 712, 718 (D.N.J. 2011) (noting

that, absent a full factual recordt ¢an be inappropriate or impossilite a court to conduct that

analysis at the motion to dismiss stage when hitleo discovery has taken pladguotingin re
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Samsung DLP Tevision Class Action LitigCiv. No. 0/2141, 2009 WL 3584352, at *3 (D.N.J.
Oct. 27, 2009). For these rasons, McCall's Motion to Dismiss Count Thre®ENIED.
4. CountFour — Tortious Interference with McCall's Contract Against Lindt

Although not raised by McCall's motion, the Court notes, byueiof Lindt's dismissal,

this Gount has been dismisstdm the Complaint.
5. Count Five -Unfair Competition

McCall, by joining and incorporatingindt’'s argument on this point into its own motion,
argues that, like the duty of loyalty (Count Three), this Count is preempted in AleypwdHire by
the NHUTSA,whereas the claim exists in New Jerdgyndt Mot. to Dismiss (ECF No.-2) at
18-20.)Becuse a conflict exista choiceof-law analysis is necessary, and the Court must proceed
to the second part of the téstdetermine which jurisdiction has the ‘most significant relationship’
to the claim.”"Maniscalcq 709 F.3d at 207 (quotim@amp Jayceel97 N.J. at 144).

McCall, through Lindt's motion, argueblew Hampshirehas the most significant
relationship to this claim because: (1) it is where the allegtmiference took place, and (2) the
alleged competition, which forms the basis of the cause of action, is in New Ham{Ebi No.
9-1 at 20.) Astor argues New Jersey has the most significant relatibmshgclaim because:

[1] Astor’s injury occurred in New Jersey. [2] Astor is incorporated

in New Jersey and McCall wasresident of New Jersey when he
misappropriated Astor's confidential informatiof3] McCall
worked for Astor in New Jersegaking the New Jersey the center

of their relationship. [4]Findly, McCall misappropriated the
confidential information, leading to the unfair competition iewN
Jersey. Whether he sent ti@formation to Lindt while still in New
Jersey or once he moved to New Hampshire is a factual issue that

will need to be eplored in the discovery.

(ECF No. 15 at 11.)
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The Court agrees with Astor that factual issues eXetordingly, the record is insufficient
for this Court to make a choigd-law determination at this tim&he parties may move rfo
summary judgment as thoiceof-law at a later date with evidence sufficient for the Court to
determine whether New Jersey or New Hampshire law governs this 8agBnydey 792 F.
Supp. 2d at 718 (quoting re Samsung DLP Tevision Class Action Litig2009 WL 3584352,
at *3). For these reasons, McCall’'s Motion to Dismiss Count FNZEBIIED.

6. Count Six -Unjust Enrichment

Several courts in this district have hedehd Astor arguesp actual, material conflict exsst
among the lawof different states with respect to unjust enrichm8&nider 792 F. Supp. 2d at
723 (citingIn re MercedesBenz Tele Aid Contract Litig257 F.R.D. 46, 58 (D.N.2009);
Agostino v. Quest Diagnostics In256 F.R.D. 437, 464 (D.N.2009). McCall, through Lindt,
arguedAstor’s claim, as applied to the faetsd pleadingsf this case, brings the claim within the
NHUTSA which preempts it, creating a conflict in the forums’ lawWECF No. 91 at 2223)
Specifically, McCall argues the chaiis preempted “[ijn the absence of an allegation of unjust
enrichment independent of misappropriatidd.”(citing Wilcox 870 F. Supp. 2d at 308.)

McCall's argument is misplaced, because Astor does, in fact, assert a sepasatef
action for misappropriatiom Count Seven. Accordingly, mubstantiveconflict existsbetween
the forums’ lawsseeSnydey 792 F. Supp. 2d at 723, and therefore, Nessely law applies to this
claim.

To state a claim for unjust enrichment in New Jersey, “a plaintiff mlegeathat (1) at
plaintiff's expense (2) defendant received berisfit] (3) under circumstances that would make

it unjust for defendant to retairebefit [sic] without paying for it.”ld. at 72324 (quotingIn re
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Ford Motor Co. E350 Van Prods. Liab. Litig.Civ. No. 034558, 2008 WL 4126264, at *21,
(D.N.J. Sept. 3, 2008)).

Astor alleges McCallvas unjustly enriched at Astor’s expense as set forth illdgations
throughout the Complaintwhich include allegations that McCall had access to Astor's
confidential and proprietary information, accessed it and sent it to his persorlatiemng hs
employment,“misappropriated thigonfidential information byuse of his Astor email address
and/or by use of an Astor computer,” and “provided such confidential information to LinG&’ (E
No. 1-1 11 2022, 53.)Readinghese allegations in a light ntdavorable to Astor, the Court finds
Astor sufficienty described circumstances that wqulldproven, make it unjust for McCall to
retain the benefit of using the confidential information without paying for it. Aceglglifor these
reasons, McCall's Motin to Dismiss Count Six BENIED.

7. Count Seven — Misappropriation of Astor’s Confidential Information

McCall, through Lindt, argues this cause of actioagainpreempted by the NHUTSA,
creating a conflict between the states’ laMavingalready foud the record to be insufficient with
respect towhereand when the confidential information was allegedly disclosed, the Court is
unable to determine which state has the most significant relationship with théakseoh on the
current recordSeeTorsiello v. Strobeckd55 F. Supp. 2d 300, 314 (D.N.J. 2013) (“The key to
determining the misuse of the information is the relationship of the parties at thé dis@asure,
and its intended use.” (quotii®jatinum Mgmt., Inc. v. Dahm&85 N.J.Super 274, 295(Law
Div. 1995)). Therefore the Courtcannot make a choiegf-law determination at this tim&@he
parties may move for summary judgment as to chofdaw at a later date with evidence sufficient

for the Court to determine whether New Jersey or New Hampshire law goSeaSydey 792
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F. Supp. 2d at 718 (quotimg re Samsung DLP Tevision Class Action Litig2009 WL 3584352,
at *3). For these reasons, McCall’'s Motion to Dismiss Count SeveEMED .
8. Count Eight — Violation of theNJCROA

Astor argues New Jersey law applies to this New Jersey cause of action becpuse “[n
actual conflict exists between New Jersey law and New Hampshire law, as NewlHitanmas
no statute or cause of action equivalent toBhRECROA].” (ECF No. 15 at 19.) McCall seems to
argue, in passing, that Astor cannot bring a claim under the NJCROA becaud¢aNpshire
law applies to all of Astor’s claims. (ECF No.-1Jat 15 (“[T]he NJCROA is a New Jersey statute,
and as discussed aboveaiRtiff's claims against McCall are governed by the laws of New
Hampshire.”).)

New Jersey lawplies to this cause of action, and the Court need not enter into a choice-
of-law analysis because no New Hampshire law exists with which to comparéd@h.See
Camp Jayced 97 N.Jat 143 (quotind.ebegern471F.3d at 80). The NJCROA provides a cause
of action against a person for

a. The purposeful or knowing, and unauthorized altering, damaging,
taking or destruction of any data, data base, compurtagram,
computer software or computer equipment existing internally or
externally to a computer, computer system or computer network;

b. The purposeful or knowing, and unauthorized altering, damaging,
taking or destroying of a computer, computer systerooanputer
network;

c. The purposeful or knowing, and unauthorized accessing or
attempt to access any computer, computer system or computer
network;

d. The purposeful or knowing, and unauthorized altering, accessing,
tampering with, obtaining, interceptingamaging or destroying of

a financial instrument; or

e. The purposeful or knowing accessing and reckless altering,
damaging, destroying or obtaining of any data, data base, computer,
computer program, computer software, computer equipment,
computer systerar computer network.
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N.J.S.A. 8§ 2A:38A-3.

Astor alleges factsufficientto support a NJCROA claim. Specifically, it alleges McCall
accessed Astor's computer and took, “without authorization” and in a “recklesajjhen
“Astor’s branding, product listings, product costs, pricing lists, profit margins, and otaéanict
distributed the information to Lindt. (ECF No1111 2022, 6061.) At minimum, Astor sets forth
a cause of action under N.J.S82A:383(e). Accordinglyfor these reasons, McCall'sddlon
to Dismiss Count Eight IBENIED.

9. Count Nine —Conspiracy

Astor voluntarily dismissed Count Nif&CF No. 15 at 6 an&8CF No. 22) therefore,
McCall’'s Motion to Dismiss this Count BENIED AS MOOT .

IVV. CONCLUSION

For the reasons set forth above, McCall's Motion to Change VemENSED . McCall’s
Motion to Dismisss DENIED as to Counts One, Two, Six, and Eigtfter a finding that New
Jersey law applies to these causes of adD&NIED as to Count3hree Five, and Sevewithout
a determinabn as to choic®f-law; andDENIED AS MOOT as to Count NineAn appropriate
order will follow.

/s Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
WNITED STATES DISTRICT JUDGE

Dated: May 31, 2017
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