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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

WARREN R. KRAFT,

Plaintiff,
Civ. Action No. 16-5728RM-LHG
V.

WELLS FARGO & COMPANY, WELLS FARGQ

BANK, N.A., SERVICELINK FIELD SERVICES,;

INC., formerly known as FIS Field Services, Inc.,

formerly known as Black Night Field Services, :

BLACK KNIGHT INFOSERVE, INC., formerly : OPINION
Lender Processing Services, Inc., TOWNSHIP OF :

MIDDLETOWN NJ, a body politicBRIAN

O’CALLIHAN, in his official capacity and

individually, and JOHN DOES 1-10,

Defendants.

MARTINOTTI, DISTRICT JUDGE

Before this Court is a motion by pro se Plaintiff Warren R. Kraft (“Plaintiff”) to
preliminarily enjoin Defendants Townshipf Middletown NJ (“Middletown”) and Brian
O’Callihan (“O’Callihan”), a Middletown Codé&nforcemenOfficer, “from enforcingany order
to vacateor otherwisenterferingwith his occupatiorabitationandresidencyof his home.(Dkt.
No. 14 at 9.) The deadlinefor DefendantsWells Fargo & Company,Wells Fargo Bank, N.A.
(together,“Wells Fargo”), ServicelinkField Services,Inc., Black Knight Infoserv, Inc., Black
Knight Managemen$ervicesMiddletown,andO’Callihan(collectively,“Defendants”}o oppose
Plaintiff's Motion for PreliminarylnjunctionwasNovember 14, 201¢LetterOrder(Dkt. No. 12)

at 7.) Becauseto date,Deferdantshavenot opposed the Motion, the Court considers the Motion
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unopposed.Therefore, for the reasonset forth herein, Plaintiff's Motion for Preliminary
Injunctionis GRANTED.

l. BACKGROUND?

This matterinvolvesMiddletown's dlegedcondemnation oPlaintiff's home,locatedat 7
Senecdrive, Middletown,NJ 07748 asunsuitablgor human habitatiod Accordingto Plaintiff,
he is the owner of the propertgt 7 SenecaDrive, Middletown, NJ 07748,which is his sole
residenceé.On July 18, 2016, heeturnechome afteranabsencef 77days to find asticker, dated
May 31, 2016, on his front dodistating the structurewas unfit for habitation‘no sanitary
utilities.” (Compl.(Dkt. No. 1) at 111110-22.)He removedthe stickerandtook upresidencen
the property. Id. at 111113-14.)Thereafteron August 8, 201&laintiff againfound astickeron

his front door, posted obehalfof Middletown, which statedthat the occupants of the building

! These facts are takenfrom the Complaintand exhibitsto the Complaintwhich are the sole
evidencePlaintiff submitsin support of his Motion.

2 Plaintiff also assertsadditionalclaims againstWells Fargq ServicelinkField Services,Inc.,

Black Knight Infoseve, Inc., andBlack Knight Managemen§ervicesarisingfrom their alleged
illegal foreclosureon Plaintiff's home,andtheseizureof hisproperty.However Plaintiff does not
movefor apreliminaryinjunctionbasedontheseclaims.

3 Considering thdact that Plaintiff appeardo bein foreclosureproceedingsvith Wells Fargq

thereis some questioms to whetherPlaintiff currently owns the propertyat 7 SenecaDrive,

Middletown,NJ 07748 ,0r ownedit atthetime thatit wasdeclareduninhabitableHowever,in the
stateforeclosureaction,theAmendedrinal Judgment of the HonorabRaullinnes, P.J.Chwhich

ordersthesaleof thepropertyto satisfycertaindebts appeargo indicatethat Plaintiff mayretain
ownership uatil a sheriff's sale of the propertyis completed. Amended Final Judgment,
Washington Mutual Bank, FA v. Laura Kraft A/K/A Laura Princiotte, Civ. No. F-17248-06 I{l.J.

SuperCt. Ch.Div. February22, 2016)available at (Mot. to DismissPl.’s Compl.With Prejudice
(Dkt. No. 15-13)at Ex. K). BecauseDefendantshave not provided the Coustith evidenceto

contradictPlaintiff's assertionghat he ownedthe propertyat thetime, andthat he continueso

own the property, for the purpose®f this Motion for Preliminary Injunction, Plaintiff has
sufficiently demonstratedwnership of th@roperty.



were requiredto vacatebecausethe structure was unfit for human habitation.Id. at § 114.)
Plaintiff continuedo occupy theproperty

On August 3landSeptembeR, 2016 Plaintiff sentMiddletowntwo lettersinforming the
townshipthat he did not intendo vacatehis home.(ld. at § 116.)In response, oseptembef,
2016,0’Callihan, acting on behalfof Middletown, sentPlaintiff a letter informing himthat the
propertyat 7 Senecdrive, Middletown,NJ 07748was not suitablefor humanhabitation (I1d. at
1 118,Ex. F.) Accordingto O’Callihan, Plaintiff would needto “have theutilities restoredanda
working indoor bathroomgnd[complete]whateverotherrepairsthatareneedet beforehe could
“requestaninspection of the property havea Certificateof Occupancyissued.” (d. atEx. F.)
O’Callihan cautionedthat if Plaintiff attemptedto residein the buildingbeforeit passedthe
requiredinspection, he would bestibjectto arrestby the MiddletownPoliceDepartment (Id. at
Ex. F.) To date,Plaintiff continuesto resideat 7 SeneceaDrive, Middletown,NJ 07748. [d. at
19122, 135-39.He assertghat he currently haswater and gas utilities at his home and as of
SeptembeRl, 2016, hanay havehad his electricity restoredand his bathroonrepaired.(Id. at
19134-37.)The Complaintalsostateghatthereis currentlyatarp covering the portion of his roof
thatis leaking,andhe hasactivegarbageaemovalserviceat his home. Id. at4137-39.)

Accordingto Plaintiff, heneverreceivednoticeof anyhearingat which hisresidencevas
declareduninhabitable andvas not given an opportunityto objectto its condemnation.I{. at
11129-130.)Therefore,on SeptembeR0, 2016 Plaintiff filed a Compaint, assertinginter alia,
claims againstMiddletown and O’Callihan under 42 U.S.C. § 198@r seizureof his property
without sufficient pre-deprivation dueprocessjn violation of his Fourteenth Amendment due

processights.



The sameday, Plaintiff movedfor an ex parte temporaryrestrainingorder enjoining
Middletown and O’Callihan from enforcingany orderto vacatethe propertyat 7 Senecarive,
Middletown,NJ 07748.(Dkt. No. 2.) On SeptembeR2, 2016, the CoudnterecanOrderdenying
Plaintiff’s Motionfor a TemporaryRestrainingorderbecaus€l) Plaintiff had notdisclosedvhat
efforts if any,he had mad®® give noticeto Defendantdviddletown orO’Callihan,norexplained
why noticeand a full briefing should notbe requiredbeforethe Courtmay issuethe requested
injunctionand(2) Plaintiff failed to meethis burdenof demonstratinghat heis likely to succeed
on themeritsof his § 198%laims againstDefendantdMiddletownandO’Callihan (Dkt. No. 4.)
OnOctober6, 2016 Plaintiff movedfor reconsideration of th€ourt'sSeptembeR2, 20160rder.
(Dkt. No. 11.)On October20, 2016, the Court deni€ldaintiff's Motion for Reconsideratiorand
seta scheduléor serviceof the Summons, Complair®@rder,anda new Motionfor Preliminary
Injunction onDefendantsaswell asa scheduldor briefing of the new Motion for Preliminary
Injunction.(Dkt. No. 12.)

Plaintiff now movesfor an order preliminarily enjoining Middletown andD’Callihan
“from enforcingany orderto vacateor otherwisenterferingwith his occupationhabitationand
residencyof his home.'(Dkt. No. 14 at9.) On October28, 2016 Plaintiff duly servedDefendants
with the Summons, Complair®rder,andNotice of Motionfor Preliminarylnjunction.(Dkt. No.
18.) Pursuanto the October20, 20160rder, Defendants’deadlineto oppose the Motiorfior
PreliminarylnjunctionwasNovember 14, 2014.0 date, Defendantfhavenot opposed the Motion
or requestedan extensionto this deadline. Accordingly, the Court considers the Motion
unopposed. Idight of this lack of opposition, andor the reasonsset forth below, Plaintiff’'s
Motion for Preliminarylnjunctionis granted.

. LEGAL STANDARD



“A preliminaryinjunctionis an extraordinaryemedyneverawardedas of right.” Groupe
SEB United Sates, Inc. v. Euro-Pro Operating LLC, 774 F.3d 192, 1973d Cir. 2014) (quoting
Winter v. Natural Res. Def. Council, Inc., 555U.S.7, 24 (2008)). Awarding preliminaryrelief,
therefore,is only appropriatéupon aclear showingthatthe plaintiff is entitledto suchrelief.”
Groupe, 774 F.3dat 197 (quotingWinter, 555 U.S. at 22). Consequently, alaintiff seekinga
preliminaryinjunction mustestablisi[1] thatheis likely to succeednthemerits,[2] thatheis
likely to sufferirreparablénarmin theabsencef preliminaryrelief, [3] thatthebalanceof equities
tipsin hisfavor,and[4] thataninjunctionis in the publicinterest.”Groupe, 774 F.3dat 197.

[11.  DEcCISION

BecausdPlaintiff movesfor a preliminaryinjunctionsolely on thebasisof his § 1983 due
procesglaims this Opinionanalygesonly the adequacy of the dpeocesgrotections previously
providedto Plaintiff regardingthe condemnation of his honmmegmelythat,accordingo Plaintiff,
no notice ompre-deprivationhearingwere provided. The Coutiakesno positionin this Opinion
regardingPlaintiff's likelihoodto succeednthemeritsof his otherclaims.And, furthermorethis
Opinion shouldn noway be construedsbarringMiddletown orO’Callihan’s pursuit of &uture
hearing,or otherprocessto declare7 SenecaDrive, Middletown, NJ 07748 unfitfor human
habitation,in conformancevith the duegprocessequirement®f the Fourteenth Amendment. The
Courtemphasizeshatthis is not an adjudication of themerits of Plaintiff's 8§ 1983 dueprocess
claims butratheradeterminatiorof whetherPlaintiff is entitledto apreliminaryinjunction,based
on theevidencecurrently beforethe Courtandin light of the fact that the pending Motionis
unopposed.

A. Likelihood of Successon the Merits



Plaintiff bringsclaimsagainst MiddletowmandO’Callihan, pursuanto 42 U.S.C. § 1983,
for violating his Fourteenth Amendment dugrocessrights by declaring his residence
uninhabitableandthreateningo remove hinfrom his homeby force, withoutfirst providing him
with a pre-deprivationprocessto oppose the condemnation of mesidence:The Fourteenth
Amendment prohibits atatefrom deprivingany person ofife, liberty, or property, without due
processof law” and a “fundamentatequirementof due process the opportunityto be heard,”
which “must be grantedat a meaningfutime andin a meaningfumanner.”Elsmere Park Club,
L.P.v. Town of Elsmere, 542 F.3d 412, 41(Bd Cir. 2008)(marksandcitationsomitted).Typically,
“the hearingshouldcomebeforethe Governmentdeprives a person dfis property,” because
“whena persorhasanopportunityto speakupin his own defenseandwhenthe Statemustlisten
to whathe hasto say, substantivelyunfair andsimply mistakendeprivations opropertyinterests
canbeprevented.'ld. (quotingFuentesv. Shevin, 407U.S.67, 81 (1972))Nonethelesdn certain
circumstancesa statemaysatisfytherequirement®f proceduradueprocessnerelyby making
available‘'some meaningfumeandby which to assesshe propriety of thé&tatés actionat some
time aftertheinitial taking.” Elsmere, 542 F.3dat 417 (quotingParratt v. Taylor, 451U.S.527,
539 (1981)). Thestateis only relieved of its obligation to provide apre-deprivation process
“[w]here thereis the necessityof quick actionby the State,or whereprovidingany meaningful
pre-deprivationprocesswould beimpractical” Elsmere, 542 F.3dat 417 (marksand citations
omitted).

Applying this standardo the caseat hand,Plaintiff hasshownthatheis likely to succeed
on themeritsof his § 1983 laims againstMiddletownandQO’Callihan, in his official capacityfor
failing to providePlaintiff with anypre-deprivation due process befateclaringhis property unfit

for humanhabitation Accordingto Plaintiff, heneverreceivednotice ofanyhearingatwhich his



residencewas declareduninhabitable and thus was not given an opportunityto objectto its
condemnation.¥kt. No. 1 at 11129-30.)Despitethis lack of dueprocessO’Callihan, on behalf
of Middletown,hasthreatenedPlaintiff with arrestif he continueso residein the buildingbefore
it haspassed habitability inspection. Id. at Ex. F.) Suchactions on th@art of Middletownand
O’Callihan, if true, are a violation of Plaintiff's Fourteenth Amendmentghts, barring some
emergencyvhichrenderedoroviding apre-deprivationhearingprocessmpractical.

PreviouslywhendecidingPlaintiff’'s Motion for aTemporaryRestrainingOrder,the Court
foundthatPlaintiff had“failed to meethis burden of demonstratitigat heis likely to succeedn
the merits of his § 1983claims against Defendants Middbwn and O’Callihan,” becauseéhis
moving papersveresilentasto (1) “whetherthe condemnation d?laintiff's homenecessitated
quick actionby the State,”(2) “whetherprovidingany meaningfulpre-deprivationprocessvould
have beenimpractical,suchthat due processvould not require Middletown to provide a pre-
deprivation hearing processghd (3) “whether Middletown has providedPlaintiff with a post-
deprivation procesb®y which to appealthe condemnatiometermination.”(Dkt. No. 4 at 3.)
However,Plaintiff nowassertsn his moving paperthattherewasnoemergencyhich justified
denying Plaintiff his pre-deprivation due processnd furthermore, that Middletown and
O’Callihan havefailed to provide himwith any post-deprivatiorhearingto contestthe statusof
his house. In thabsencef anyevidenceto the contraryandin light of thefact that Middletown
andO’Callihanhavenotraisedsuchdefensef oppositiorto this Motion, the Courtseesioreason
to presumextenuatingircumstancegistified denyingPlaintiff a pre-deprivatiohearingor other
processTherefore the Court findghat Plaintiff is likely to succeedn themeritsof his § 1983
claims againstMiddletownandQO’Callihan,in his official capacity.

B. IrreparableHarm



“[W]here interestsinvolving real propertyareat stake preliminaryinjunctiverelief canbe
particularlyappropriatdecaus®f the unique nature of the propeiryerest.”Minard Run Qil Co.
v. United States Forest Serv., 670 F.3d 236, 2563d Cir. 2011) (quotation®mitted). Plaintiff
assertshathewill beirreparablyharmedf heis forcedto vacatehis homepecauséisenjoyment
of thepropertyis uniqueto the propertytself. Additionally, accordingo the ComplaintPlaintiff
is currentlyin theprocesf filing for Chapter 7 BankruptcyDkt. No. 1 at § 134.)Basedon the
Voluntary Petition for Individuals Filing for Bankruptcyattachedto the Complaint,Plaintiff
estimateghat his assetsare approximatelyequa to his liabilities. (Id. at Ex. E, 6.) Therefore
Plaintiff does notappearto have themeansto avail himself of alternativehousingif forcedto
vacatefrom his currentresidence Accordingly, the Court findshat Plaintiff hasdemonstrated
irreparablanjury.

C. Balanceof Hardships

Thebalanceof hardshipgavorsaninjunction.Plaintiff will beirreparablyharmedf heis
forcedto vacatehis homeandthe Courtseesnoreasonwvhy Middletownor O’Callihanwouldbe
harmedby Plaintiff's continuedoccupatio of his home.

D. Public Interest

The Court recognizesthat thereis a public interestin preventing the occupation of
properties unfifor human habitatiorSee Mt Holly Citizensin Action, Inc. v. Twp. of Mount Holly,
Civ. No. 08-2584(NLH), 2009U.S.Dist. LEXIS 11061 at*11-16(D.N.J.Feb.13, 2009) (finding
eviction of tenantdfrom condemned housindevelopmentn the publicinterestsbecauseaearby
vacanthomes“createdfire hazardscrime, squatérs, graffiti, roachesand mold” and “posed a
hazard-to the peoplestill living there,to the workersandto the communityat large”). However

it is alsoin the publicinterestto require the Governmento provide due processyhenever



practicablebeforedeprivinganindividual of his propertyCf. Elsmere, 542 F.3cat417.Balancing
thesepublic interests and taking into accountall otherfactors,the Court findghat Plaintiff is
entitledto preliminaryinjunctiverelief.

V. CONCLUSION

For the reasonsset forth above, Plaintiff's Motion for Preliminary Injunction is
GRANTED to the extenthe seeksto enjoin Middletown orO’Callihan from requiring him to
vacatehis home on thbasisof its fitnessfor humanhabitability, withoutfirst providingadequate

dueprocesgprotedions.

Date: November 21, 2016 /s/ Brian R. M artinotti
HON. BRIAN R. MARTINOTTI
United States District Judge
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