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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

WARREN R. KRAFT,

Plaintiff,
Civ. Action No. 16-5728RM-LHG
V.

WELLS FARGO & COMPANY, WELLS FARGQ

BANK, N.A., SERVICELINK FIELD SERVICES;

INC., formerly known as FIS Field Services, Inc.,

formerly known as Black Night Field Services, :

BLACK KNIGHT INFOSERVE, INC., formerly : OPINION
Lender Processing Services, Inc., TOWNSHIP OF

MIDDLETOWN NJ, a body politic, BRIAN

O’CALLIHAN, in his official capacity and

individually, and JOHN DOES 1-10,

Defendants.

MARTINOTTI , DISTRICT JUDGE

Before this Courtare: (1) DefendantdVells Fargo& Company andNells FargoBank,
N.A.’s (collectively “Wells Fargo”) Motion to Dismiss Plaintiff Warren Kraft's (“Plaintiff”)
claimsagainsthem pursuartb FederaRulesof Civil Procedurd 2(b)(1),12(b)(6),and8(a)(ECF
No. 15); (2) DefendanServiceLnk Field Services LC’s (“ServiceLink”): Motion to Dismiss
Plaintiff's claimsagainsthem pursuartb FederaRule of Civil Procedure 12(b)(§ECFNo. 33);

and (3) Defendants Township of Middletown (“Middletown”) artian O’Callahan’s

! ServiceLinkis improperlypledas“Servicelink Field Services)nc., Black Knight Infoserv, Inc.,
andBlack Knight ManagemenServices.”
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(individually, “O’Callahan”; collectively with Middletown, “Middletown Defendants”¥ Motion
to DismissPlaintiff's claimsagainstthem pursuanto FederalRule of Civil Procedurel2(b)(6)
(ECFNo. 36).Plaintiff opposesll threeMotions.(ECFNos.28, 44, and 46.) PursuanotFederal
Rule of Civil Procedure 78(b), the Court did rfwearoral argumentFor the reasonsetforth
herein, Wells Fargo’s Motion to Dismiss is GRANTED in part and DENIED in part.
ServiceLink’s Motion to Dismissis GRANTED in part and DENIED AS MOOT in part.
Middletown DefendantsMotion to Dismissis GRANTED. As all claimsoverwhich this Court
hasoriginal jurisdiction are dismissed pursuantto 28 U.S.C. 8§ 1367(c),this Courtdeclinesto
exercisesupplementajurisdiction over Plaintiff's state law claims againstWells Fargo and
SavicelLink. Therefore Plaintiff's statelaw claimsagainstthe Wells FargoandServicelLinkare
DISMISSED, and Wells Fargo’s and ServiceLink’s Motions to Dismiss the stateclaims are
DENIED AS MOOT.
|. FACTUAL AND PROCEDURAL BACKGROUND

For the purposes dheseMotionsto Dismiss,the Courtacceptghefactualallegationsn
the Complaintas true, considersany document ihtegral to or explicitly relied uponin the
complaint,” anddrawsall inferencesn thelight mostfavorableto Plaintiff. In re Burlington Coat
Factory Sec. Litig.114 F.3d 1410, 1426 (3d Cir.199%ePhillips v. Cty. of Allegheny515 F.3d
224, 228 (3cCir. 2008).In instancesvherethe Complaintloesnot includeall pertinentfacts,the
Court gleansadditional information regarding Plaintiff's ownership of theProperty and the
foreclosure proceedngs from documentsWells Fargo included with its motion. See In re

Burlington Coat Factory Sec. Litigl,14 F.3d at 14268Courtsmayalsoconsider pulitly recorded

2 O’Callahanis improperly plecas“Brian O’Callihan.”



documents, including a Mortgaged Assignment of Mortgage, arior Courtrecordssuchas
aFinal Judgment antVrit of Executionwhich areself-authenticatingfF.R.E.803(14).
Thismatterarisedrom aseriesof disputeselatedto Plaintiff's residencet 7 Senecdrive
in Middletown, New Jersey07749(the “Property”), and follows foreclosure proceedingshe
“ForeclosureAction”) filed on September 29, 200&) the Superior Court of New Jersey,
Monmouth County“StateCourt”). (ECFNo. 1 § 13;ECFNo. 15-7.)On or about June 3, 1996,
Plaintiff inheritedthe Propertyrom his father,RaymondKraft. (ECF.No. 1-1at 1-7.) Raymond
Kraft had owned the properjgintly with Plaintiff's ex-wife, LauraKraft,2with whom Raymond
Kraft executeda Note in the amount of $184,000.00 on February 22, 1%94avor of PNC
Mortgage Corporationf America.(ECFNo. 1 {1 27;ECFNo. 15-3.)The Notewassecuredoy a
Mortgagein favor of PNC Mortgage Corporation oAmerica,which wasrecordedon March 7,
1994, bythe Clerk of Monmouth County.ECFNo. 15-4.)On March 3, 1994 the Mortgagewas
assignedo FederalNationalMortgageAssociationwhich assignedhe Mortgageo Washington
Mutual Bank FA (“WashingtonMutual”) on November 10, 2006ECFNos.15-5 and 15-6.pn
March9, 2009, the Mortgageasassignedo Wells FargoBank,N.A. (ECFNo. 15-7.)
Washington Mutual,Wells Fargo’s immediate predecessoras mortgagee,filed the
Foreclosuréictionin whichit allegedthe mortgagorsierein default.On July 24, 2007, th&tate
Courtissueda Final Judgment andlVrit of Executionin favor of WashingtoMutual. (ECF No.
15-10.) On October 9, 2014, th8tate Court issuedan Assignment of Judgment andlrit of

Executionin favor of Wells FargoBank,N.A. (ECFNo. 15-12.)On February 22, 2016, tH&tate

3 The Complaintis silentasto LauraKraft's interestin the Propertybutit appeargrom Plaintiff's
motion papershathe obtained sole ownership pursu@arhe divorceagreement.



Court therenterecan Amended~inal Judgment and Amend&udrit of Executionn favor ofWells
FargoBank,N.A. (ECFNo. 15-13.)

Wells Fargo retainedServieLink* to “conduct inspections and provide propefigid
servicesrelatedto” the Property. [d. 1 29.) Plaintiff allegesWells Fargo and/or ServiceLink
damagedhe Propertywhenthey,inter alia, mowedPlaintiff's lawn without authorization, broke
into the Propertymorethanfifteen times;removedandchangedhelocks;“trashed’the Property
by “strewing personalpapers,hundreds of books and clothing on ftaor’; movedmattresses
from the bedroom$o thegarageyremovedall of the foodfrom the kitchen orseveraloccasions;
removed the copper pipinigom the basementand removed @ainting and clothing from the
Property. (d. 11134, 3742,44, 47, 51-52 Plaintiff contendd/Vells Fargoand/orServiceLinkleft
morethan a dozen postings tme door of thePropertythatwere“contactswith Plaintiff . . . and
[were] attemptsto facilitate communicatiorwith” Wells Fargo. [d. 1 65.) Plaintiff called the
contact number on the postingerethantwentytimesto inform Wells FargoandServiceLinkhe
still lived in the Property, but h@asneverableto endtheirentrancesntothe Property. [d. 1167-
72)

Plaintiff allegeshewasarrestedor trespassingpy Middletown policeofficersin hishome
onMay 2, 2016 aftertheofficersforcedentryinto theProgerty. (Id. 187-88, 93.Plaintiff claims
anofficer told him, “The banksaysyou arenot allowedto be here.”(Id. I 89.)As a condition of
his bail, Plaintiff was prohibitedfrom returningto the Property.I¢. § 94.)On May 23, 2016,

Plaintiff met with Middletown Municipal ProsecutotGeraldJ. Massell (“Massell”), who told

4 ServiceLinkis the successoin interestto LPS Field Services,Inc., the entity involvedin the
eventsin the Complaint.(ECFNo. 33-4 at 2 n.1.)Black Knight Infoserv., Inc. an@&lack Knight
ManagementServices,which Plaintiff also namesas defendantswere affili atesof LPS Field
Services]nc. (Id.) For convenience, the Counses*ServiceLink” to referto eachof therelated
entities.



Plaintiff, “The banksaystheyown the property.” Id. 1 96.)Plaintiff offeredto showMassella
copy of theDeed,which listed Plaintiff asthe owner, but Masselltold him, “I don’t needthat.”
(Id. 1 97.)On July 18, 2016, thé&respassinghargewasdismissedandPlaintiff returnedto the
Propertyfor thefirst time in seventysevendays. (d. 11108, 110.)

Plaintiff allegesMiddletown posted atickeron thePrgperty on August 8, 2016, ordering
the occupant® vacatebecauséhestructurevasunfit for habitation(ld. § 114.)He furtheralleges
the ordetto vacatedid not specifya conditiornthatrenderedhe Propertyunfit for habitation.(ld.)
Plaintiff remaks however, the Property’gas, electric,andwaterutilities havebeenshutoff for
severalyearsfor non-payment.”Id. 1 28.)On August 31 andGeptembeR, 2016,Plaintiff sent
two lettersto Middletown informing them he would notacate.(ld. § 116.)Plaintiff informed
Middletown he hadiled a Chapter 7 Bankruptgyetition andwasin the processof restoring
utilitiesto the Property. [d.  117.)O’Callahana code enforcementfer for Middletown,wrote
anundatedetterin reply in which heinformedPlaintiff, regardles®f the bankruptcy petition, no
one couldresideat the Propertyuntil the utilities wererestoredandall other “requiredrepairs
weremade.(Id. T 118;ECF No. 1-1at 24.) O’CallahaninformedPlaintiff he couldbe arrestedf
he residedat the Property beforghe Middletown Building Departmentissueda certificate of
occupancy(ECFNo. 1-1at24.)Plaintiff notesO’Callahan’detterdid not mentiorPlaintiff would
havean opportunityto for a hearing, nor didt provide aplaceandtime to give testimonyin
responsé¢o any complaint by Middletowbefendants(tECFNo. 1 1128, 130.Plaintiff contends
Middletown’s Municipal Codesetsforth procedurarequirements$or charging a buildings unfit
for humanhabitation,including “serving a complaintstatingthe charges. . . and containing a

notice that a hearingill be held before the publafficer.” (I1d. § 132;ECFNo. 1-1at 34.)



After Plaintiff filed for Bankruptcyon Septembefl, 2016, hisvaterandgasutilities were
restoredand he obtained a pendiaglerto restoreelectricityto his home(ECFNo. 1 § 134ECF
No. 1-1 at 36.) On Septembed 9, 2016 Plaintiff sentO’Callahana letter statinghe intendedo
remainat the Propertyandplannedo “seek]] judicial intervention.”(ECFNo. 1 § 122;ECF No.
1-1at26-27.)

On SeptembeR0, 2016 Plaintiff filed the Complaint(ECFNo. 1.) Plaintiff assertseven
claims:(1) aclaimagainstMiddletown Defendants pursuatd 42 U.S.C.8 1983for violations of
his Fourteath Amendment righto proceduratiueprocess (Cour®ne);(2) claimsagainstwells
FargoandServiceLinkfor violations of thé=air DebtCollectionPractice®Act, 15U.S.C.88 1692,
et seq.(“FDCPA”) (CountTwo); (3) claimsagainstWells Fargoand Service.ink for property
damage (Counthree);(4) aclaim againstWells Fargofor defamation(Count Four); (5) &laim
againstWells Fargofor slanderof title (CountFive); a claim againstWells Fargofor malicious
prosecution (Coursix); and (7)claimsagainstWells FargoandServiceLinkfor trespasgo real
property (Count Seven).

On SeptembeR0, 2016 Plaintiff filed a motionfor atemporaryrestrainingorderseeking
to enjoin Middletown Defendantsom takinganyactionto interferewith Plaintiff’'s occupancy of
the Property(ECFNo. 2.) On SeptembeR2, 2016, the Court deni€daintiff's motion.(ECFNo.
4.) Plaintiff soughtreconsideratiorof that motion on October 6, 2016hich the Court denied.
(ECFNos.11 and 12.10n October31, 2016,Plaintiff filed a motionfor a preliminaryinjunction
seekingto enjoin Middletown Defendants‘from enforcing any ordeto vacateor otherwise
interferingwith his occupationhabitationandresidencyof his home.”(ECF No. 14 at 9.) On
November 21, 2016, the Court gtadPlaintiff’s motion and orderedliddletownDefendants,as

well astheiragentsrepresentativesndanyoneactingontheir behalf,arepreliminarily enjoined,



until furtherorder of the Courfrom enforcemenof any ordeto vacatgthe Propertylor otherwise
interferingwith Plaintiff’'s occupationhabitation,andresidencyat his home,on thebasisof its
fitnessfor humanhabitation, occupancy, or uséECFNo. 25.)

Wells Fargothen movedto dismissthe claims againstit, pursuantto Rules 12(b)(1),
12(b)(6),and8(a).(ECF No. 15.) ServiceLinkandMiddletown Defendantsdterfiled motionsto
dismisspursuanto Rule12(b)(6).(ECFNos.33 and 36.Plaintiff opposesll threemotions.(ECF
Nos.28, 44, and 45.)

Il. LEGAL STANDARDS

A MOTION TO DISMISS

Defendants movéo dismissthe Complainfor failure to statea claim, pursuanto Rule
12(b)(6),andWells Fargoalsomoveson the grounds the Couackssubjectmatterjurisdiction,
pursuanto Rule 12(b)(1).(ECFNos. 15, 33, and 36 Cautionis necessarpecause¢hestandards
governingthetwo rulesdiffer markedly,asRule 12(b)(6) providegreaterprocedurabafeguards
for plaintiffs than doefRule12(b)(1).” Davisv. WellsFargo, 824 F.3d 333, 348-49 (3dir. 2016).

1.Fed.R. Civ. P. 12(b)(1)

“A challengeo subjectmatterjurisdiction underRule 12(b)(1)may beeitherafacial or a
factualattack.”Davis 824 F.3dat 346. Afacial attack“challengeshe subjectmatterjurisdiction
without disputing the facts allegedin the complaint, and requires the courio ‘consider the
allegationsof thecomplairt astrue.”” Id. (citing Petruskav. GannonUniv., 462 F.3d 294, 302 n.3
(3dCir. 2006)). Afactualattack,on the other handattacksthefactualallegations underlying the
complaint’s assertionof jurisdiction, either through thefiling of an answeror ‘otherwise
present[ing] competinfacts.” Id. (quotingConstitutionParty of Pa. v. Aichele 757 F.3d 347,

358 (3dCir. 2014)). A“factual challengeallows a court[to] weighandconsiderevidenceoutside



the pleadings.'ld. (citation omitted). Thus,when a factual challengeis made,“no presumptive
truthfulnessattachego [the] plaintiff's allegations. . . .”1d. (citing Mortenserwv. First Fed. Sav.
& Loan Ass’n 549 F.2d 884, 891 (3dir. 1977)).Rather,“the plaintiff will havethe burden of
proof thatjurisdictiondoesin fact exist,” and the courtis freeto weighthe evidenceandsatisfy
itself asto the existenceof its powerto hearthecase.”ld.

The Third Circuit has“repeatedlycautionedagainstallowing aRule 12(b)(1) motionto
dismissfor lack of subjecimatterjurisdictionto beturnedinto anattackon themerits.” Davis 824
F.3dat 348-49(collectingcases):[D]ismissal for lack of jurisdictionis not appropriatenerely
becausethe legal theory allegedis probablyfalse, but only becausethe right claimedis ‘so
insubstantialjmplausible,foreclosedby prior decisions othis Court, orotherwisecompletely
devoid ofmerit asnot to involve afederalcontroversy.”ld. at 350 (quotingKulick v. Pocono
DownsRacingAss’'n,Inc., 816 F.2d 895, 899 (3dir. 1987)).“In this vein,whenacaseraisesa
disputedfactualissuethat goes botho the merits andjurisdiction, district courtsmust‘demand
lessin the way of jurisdictional proof than would be appropriatd a trial stage.” Id. (citing
Mortensen549 F.2cat 892 (holding thatlismissalunderRule 12(b)(1) would be “unusuaiirhen
the facts necessaryo succeedn the meritsare at leastin part the sameas must be allegedor
provento withstand jurisdictionahttacks)).Thesecasesmake clearthat “dismissalvia aRule
12(b)(1)factualchallengeo standing should bgrantedsparingly.”Id.

Here,Wells Fargois assertinga facial 12(b)(1)challenge SeeFramev. Lowe Civ. No.
09-2673, 2010WL 503024 at*5-6 (D.N.J.Feb.8, 2010)analyzinga RookefrFeldmanchallenge
asafacial attackon subjectmatterjurisdiction). Therefore the Courtconsidergheallegationsn
thelight mostfavorableto Plaintiff. GouldElecs, Inc.v. United States220F.3d 169, 176 (3Qir.

2000);Mortensen549 F.2dat 891.



2. Federal Rules of Civil Procedure8and 12(b)(6)

Every complainmustcomplywith the pleadingrequirement®f theFederaRulesof Civil
ProcedureRule8(a)(2)requireghata complaint contaifa short anglain statemenof theclaim
showing that the pleaderis entitled to relief.” Fed.R. Civ. P. 8(a)(2). “Specific facts are not
necessarythe statemenheedonly ‘give the defendaritir noticeof whatthe . . claimis and the
grounds uponvhichit rests.” Ericksonv. Pardus 551U.S.89, 93 (2007]citationsomitted).

In deciding a motioro dismisspursuanto FederalRule of Civil Procedure 12(b)(6), a
district courtis “requiredto acceptastrue all factual allegationsin the complaint and dravall
inferencedn thefactsallegedin the light mostfavorableto the [plaintiff].” Philips, 515 F.3dat
228.“[A] complaintattackedby a Rule 12(b)(6) motioto dismissdoes nonheeddetailedfactual
allegations.”Bell Atlantic Corp. v. Twombly 550 U.S. 544, 555 (2007)citations omitted).
However theplaintiff's “obligation to providethe‘grounds’ of hisentitle[ment]to relief’ requires
morethanlabelsand conclusionsnda formulaicrecitationof theelementsf acauseof action.”
Id. (citing Papasarv. Allain, 478U.S. 265, 286 (1986)). A cours “not boundto acceptastruea
legalconclusion coucheadsafactualallegation.”Papasan478U.S.at 286.Insteadassuminghe
factualallegationsn the complaintarretrue, those’[flactual allegationamustbe enougtio raisea
right to relief above the speculative levelivombly 550U.S. at 555.

“To survive a motionto dismiss,a complaintmust contain sufficient factual matter,
acceptedhstrue, to ‘state a claim for relief thatis plausibleon its face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009]citing Twombly 550U.S.at570).“A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonabléenferencethat the defendanis
liablefor misconduct alleged!d. This“plausibility standard” requirethe complaintallege*more

than asheermossibilitythata defendant haactedunlawfully,” butit “is not akinto a‘probability



requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations”are not
required,but “more than*‘an unadorned, the defendamrmedme accusation'mustbe pled;it
must include “factual enhancementsand notjust conclusorystatementor arecitationof the
elementf acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determining whether a complairgtatesa plausibleclaim for relief [is] . . . a context-
specific task that requiresthe reviewing court to draw onits judicial experienceand common
sense.’Igbal, 556 U.S. at 679.“[W]here the well-pleadedfactsdo notpermit the courtto infer
more than themere possibility of misconduct, thecomplaint has alleged—but it has not
‘show[n]'—‘that thepleadeliis entitledto relief.” 1d. at 679 (quoting~ed.R. Civ. P.8(a)(2)).

[1l. DECISION

A. Wells Fargo’s Argument Regarding Subject Matter Jurisdiction

Wells Fargomovesto dismisspursuanto Rule 12(b)(1) on the groundsis Courtlacks
subjectmater jurisdiction overPlaintiff's claims.(ECFNo. 15at 11-12.)Wells Fargoargueghe
Rooker—Feldmardoctrine barsPlaintiff's claims becausethose claims essentiallyattack the
underlyingstatecourt order of foreclosureld; (citing Rookerv. Fidelity TrustCo., 263U.S.413
(1923); District of ColumbiaCourt of Appealwy. Feldman 460U.S. 462 (1983)).) Pursuamnd
Rooker-Feliman federaldistrict courtslack subjectmatterjurisdictionto reviewandreversestate
court judgmentsin re Knapper 407 F.3d 573, 58@3rd Cir. 2005).“[A] claim is barredby
Rooker—Feldmanndertwo circumstancedirst, if thefederalclaimwasactuallylitigatedin state
court prior to the filing of the federal action or, secondjf the federalclaim is inextrically
intertwinedwith the stateadjudication, meaning th&deralrelief canonly bepredicatedupon a
convictionthatthestatecourtwaswrong.”ld. “[A] federalclaimis ‘inextricablyintertwined’with

anissueadjudicatedy astatecourtwhen(1) the deralcourtmustdeterminehat thestatecourt
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judgmentwas erroneouslyenteredn orderto grantthe requestedelief, or (2) thefederalcourt
musttakean actionthat would negatdhe statecourt's judgment.In re Madera 586 F.3d 228,
232 (3dCir. 2009) (quotingWalkerv. Horn, 385 F.3d 321, 330 (3@ir. 2004)).Where,on the
other hand, théederalplaintiff presentssomeindependentlaim, albeitone that denies lagal
conclusiorthatastatecourthasreached,the doctrine doesotapply.ExxonMobil Corp.v. Saudi
Basiclndustries Corp.544U.S.280, 292 (2005) quoted Turnerv. CrawfordSquare Apartments
I, L.P.,, 449F.3d 542, 547-48 (3dir. 2006)).In suchaninstancejurisdictionis confirmedand
the court should theoonsider‘whether the defendamrevailsunderprinciplesof preclusion.”
ExxonMobil, 544U.S.at292.

Wells FargoarguesPlaintiff's claimsarean effort to challengethe StateCourt’s decision
in the Foreclosuréction. (ECFNo. 15at13-14.)Plaintiff contendd®kooker-Feldmawloes nobar
his claims,“becausenone of thgoresentause®f actionseekto review andrevisethe statecourt
decision owoid the foreclosure judgmentECFNo. 28at 3.) Plaintiff argues the eventisatgave
riseto hisclaimsagainsiWells Fargoin this action—whetherWells Fargo(CountTwo) violated
the FDCPA and whetheitt is liable for propertydamage defamationslanderof title, malicious
prosecution, antrespasgo real property (CountsThreeto Seven)—aroseafter the Foreclosure
Action andthereforehe does not complain ofjuriescausedy theStateCourt’sjudgment. [d.)

This Court finds theRookerFeldman doctrine does not baPlaintiff's claims “Four
requirementsnust be met for the doctrineto apply: (1) the plaintiff lostin statecourt; (2) the
plaintiff complains of injurycausedoy thestatecourt judgment; (3) thstatecourt judgmentvas
renderedbefore thefederalsuit wasfiled; and(4) the plaintiff invitesthe district courtto review
andrejectthe statecourt judgmentGagev. WellsFargo Bank,NA AS 521F. App’x 49, 50-51

(3d Cir. 2013)(citing GreatWesterrMining & Mineral Co.v. Fox Rothschild_.LP,615F.3d 159,
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166 (3dCir. 2010)).Here,the secondfactor is not satisfied Plaintiff complains ofinjuries that
arosefrom Wells Fargo’sactionsafter Final Judgment antlVrit of Executionwereenteredn the
ForeclosureAction on July 24, 2007, ndtom injuries causedby the StateCourt’s judgment.
Plaintiff does not contest thiactsof theforeclosurenor does heeekio overturn theStateCourt’s
findings. Plaintiff does not argu&Vells Fargohasno right to foreclose on the propertZontra
Gagev. WellsFargo BankN.A.AS No. Civ. A. 11-862FLW, 2011WL 4073877 at*5 (D.N.J.
Sept.9, 2011)affd sub nom.Gagev. WellsFargo Bank,NA, 450F. App’x 121 (3d Cir. 2011),
andaff'd sub nom.Gage 521F. App'x at49(finding Rooker-Feldmabarredclaimsthat followed
a foreclosurewhere“the Complaintclaimed] thatWells Fargois an‘imposter’ andthatit does
not have anyrights’ to forecloseon [p]laintiff’'s property’) Rather,Plaintiff seeksdamages
stemmingfrom Wells Fargo’sallegedactionstakenafter September 20, 2015meorethaneight
yearsafter Final Judgmenin the Foreclosuréiction wasentered

The Courtfinds Rooker-Feldmanoes nobarPlaintiff's claims,and the Court hasubject
matter jurisdiction over Plaintiff's claims Wells Fargo’s Motionto Dismiss pursuantto Rule
12(b)(1)is DENIED.

B. Wells Fargo’s Motion to DismissPursuant to Rule 12(b)(6)

Wells Fargoalso movesto dismisspursuanto FederalRule of Civil Procedurel2(b)(6)
on the groundPlaintiff hasfailed to statea claim uponwhich relief canbe granted.

1. NewJersey'sEntire Controversy Doctrine

Wells FargoarguePlaintiff's claimsrelateto the originationand default of thélote and
Mortgageand are thereforebarredby New Jersey’sEntire Controversy DoctrineNew Jersey

CourtRule4:40(a) (ECFNo. 15at14.) TheEntire Controvesy Doctrinerequires gartyto assert

12



in oneactionall claimsrelatedto a single transactiorsee Manhattan Wood3olf Club, Inc.v.
Arai, 312N.J. Super. 573, 577 (Apfiv. 1998)(citationsomitted).

As discusse@bove Plaintiff's claimsagainsWWells Fargoarisefrom eventshattranspired
severalearsaftertheStateCourtenteredrinal Judgmenin theForeclosuréiction. Plaintiff could
not haveassertedhoseclaimsin the ForeclosureAction, becausehe eventsthat gaveiseto the
claimshad notakenplace.

The Court findstherefore the Entire ControversyDoctrinedoesnot barPlaintiff’'s claims
againsiWells Fargo.

2. The Colorado River Abstention Doctrine

Wells Fargocontendghis Court should‘abstainanddeferto statecourt proceedinggor
reason®f ‘[w]ise judicial administratiori, giving regardto conservation ojudicial resourcesnd
comprehensive disposition bfigation.” (ECF No. 15at 16-17 (quotingColorado River Water
Conservatiomist.v. U.S, 424U.S.800, 813 (1976).) his doctrineapplieswhenthereareparallel
stateandfederal proceedingsmeaningthe stateandfederalcasesnvolve thesamepartiesand
“substantiallyidenticalclaims|raising] nearlyidenticalallegationsandissues.”NationwideMut.
Fire InsCo.v. Hamilton, Inc, 571 F.3d 299, 307 (3dir. 2009).

The Courtfinds the doctrine doesot apply,asPlaintiff's claimsagainstWells Fargoarise
from eventsthat transpiredseveralyearsafter the State Court enteredFinal Judgmentin the
Foreclosuréiction. Theclaimsarenot“substantiallyidentical’ asthosein the Foreclosure Action,
becausePlaintiff's claimsin this matterdid notaccrueuntil yearsafter Final Judgmenin the
ForeclosuréAction.

The Courtfinds, thereforetheColoradoRiver AbstentionDoctrinedoesnot bar Raintiff's

claimsagainsiWells Fargo.
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3. Res Judicata and Collateral Estoppel
Wells Fargoarguesthe Complaintis barredby res judicata andcollateralestoppel.The
Court finds,for thesamereasongletailedabove Plaintiff's claimsarenotbarredby res judicata
andcollateralestoppelRegudicatabarsplaintiffs from bringing cause®f actionthatwerealready
determinedn anearlieractionbetweenwo partiesor thatcould havebeendeterminedn anearlier
action Watkinsv. Resortsint’l Hotel and Casino, In¢.124N.J. 398,409 (1991).As the events
giving rise to Plaintiff's claims againstWells Fargo did not take place until years after the
ForeclosureAction concluded,Plaintiff could not haveassertedthose claims at that time.
Thereforeyesjudicatadoesnot barPlaintiff's claims
Collateralestoppeprecludesa partyfrom re-litigating anissuewhen:
(1) theissueto beprecludeds identicalto theissuedecidedin the
prior proceedingj2) the issuewas actually litigated in the prior
proceeding; (3) the couirt the prior proceedingssueda judgment
on themerits; (4) thedeterminatiorof theissuewasessentiato the
prior judgment; and (5) thearty againstwhom the doctrineis
assertedwas a party to or in privity with a party to the earlier
proceeding.
Twp. Of Middletownv. Simon 193N.J. 228, 236 (2008)Here,the issuesunderlyingPlaintiff's
claimsagainstWells Fargowerenotlitigatedin the Foreclosure Actiorhecauseheseclaimsdid
notaccrueuntil yearslater.
The Court finds therefore collateralestoppel does not bRitaintiff’s claims.
4. FDCPA Claims Against Wells Fargo
Congresenactedhe FDCPAasaresultof the “abundant evidence dlfie use ofabusive,
deceptiveandunfair debtollectionpractices’andthe inadequacy @xistinglawsand procedures

designedto protectconsumers15 U.S.C. 8§ 1692(& The statedpurpose of th&DCPA is “to

eliminateabusivedebtcollection practicesby debtcollectors”andto promote furtheaction“to
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protect consumeragainsidebtcollectionabuses.15 U.S.C.8 1692(e)Kaymarkv. Bank ofAm.,
N.A, 783 F.3d 168, 174 (3dir. 2015) (quoting 1%J.S.C.8 1692(e))-The right congressought
to protectin enactingthis legislationwasthereforenot merelyprocedural, but substantive and of
greatimportance.”Blahav. First Nat'l CollectionBureay Civ. No. 16-cv-2791, 2018J.S. Dist.
LEXIS 157575at*23 (D.N.J.Nov. 10, 2016).
Typically,

[t]o prevail onan FDCPAclaim, a plaintiff mustprove tha{l) she

is a consumer (2) the defendants a debt collector, (3) the

defendant’schallengedpractice involves an attemptto collect a

‘debt’ asthe[FDCPA] definesit, and(4) the defendant hasolated

a provision of thd&-DCPAIn attemptingto collectthedebt
Douglassv. Convergent Outsourcin@65 F.3d 299, 303 (3dir. 2014);seealsoJenselrv. Pressler
& Pressler 791 F.3d 413, 417 (3dir. 2015).

In its Motion to Dismiss,Wells Fargodoesnot dispute thaPlaintiff is a “consumer” under
the meaning of th&DCPA. Instead,DefendantassertsPlaintiff fails to statea FDCPA claim
becaus&Vells Fargois nota “debtcollector” pursuanto theFDCPA.(ECFNo. 15at21-22 (citing
15U.S.C.8 1692a(6).Wells Fargoarguesthe FDCPA appliesto entitiesengagedn collecting
debts on the behalf of others, and does not aptyeditorswho may be attemptingto collect
their own is well settledthat acreditorcollectingits own debtis not adebtcollectorfor purposes
of the FDCPA.” (Id. at 22 (citing Pollice v. Nat'l Tax Funding,L.P., 225 F.3d 379, 403 (3dir.
2000);Staubv. Harris, 626 F.2d 275, 277 (3dir. 1980)).)In oppositionPlaintiff maintaindNells
Fargoqualifiesasa debtcollector,becausét wasassignedhe mortgageafter the debtomwasin
default. (ECF No. 28 at 4. (citing Perry v. StewartTitle Co.,, 756 F.2d 11975th Cir. 1985),

modifiedon other grounds761 F.2d 2375th Cir. 1985).)

The FDCPA defines ddebt collector” as:
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any person who uses any instrumentality of interstate commerce or

the mails in any business the principal purpose of which is the

collection of any debts, or who regularly collects or attempts to

collect, directly or indirectly, debts owed or due or assketd be

owed or due another. Notwithstanding the exclusion provided by

clause (F) of the last sentence of this paragraph, the term includes

any creditor who, in the process of collecting his own debts, uses

any name other than his own which would indictitat a third

person is collecting or attempting to collect such debts. For the

purpose of section 1692f(6) of this title, such term also includes any

person who uses any instrumentality of interstate commerce or the

mails in any business the principal purpose of which is the

enforcement of security interests.
15 U.S.C. § 1692a(6).

“Creditors—asopposedo ‘debtcollectors—generallyarenotsubjectto theFDCPA.” Id.
A “creditor” is “any personwho offers or extendscredit creatinga debt orto whom a debtis
owed,” but “does not include any person . . . thatreceivesan assignment otransferof adebt
in defaultsolely for the purpose ofacilitating collection of suchdebtfor another.”15 U.S.C. §
1692a(4). Accordinglythe definition “excludescreditorswho attemptto collecttheir own debts,
but does not excludanentity . . .who hasacquireda debthatwasalreadyin default.”Oppongv.
First Union Mortg. Corp, 215 F.App’x 114, 118(3rd Cir. 2007);seeStaub 626F.2d 275, 277
(3rd Cir. 1980)(citationsomitted) (noting theFDCPA “does not applyto persons obusinesses
collectingdebtsontheir own behalf.It is directedto those persowho areengagedn businessgor
the principal purpose abllectingdebts).
Onthefactsallegedn theComplaint Wells Fargois a debtollector.Here theForeclosure

Action wasfiled on Septembef9, 2006 (ECF No. 1 § 13;ECF No. 15-7.) The Mortgagevas
assignedo Wells FargoBank,N.A. on March 9, 2009.(ECF No. 15-7.) The Court findsWells

Fargois a debtcollectorunderthe FDCPA, asit “acquireda debt thatvasalreadyin default.”

Oppong 215 F. App’xat 118.
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Wells Fargoalsoarguesevenif it wereadebtcollectorunder thestatute Plaintiff fails to
allegeconduct of thesortthe FDCPAwas intendedo prevent(ECFNo. 31 at 2-3(citing FTC .
CheckinvestorsInc., 502 F.3d 159, 165 (3€ir. 2007).)The Courtagreesand findsPlaintiff has
notsufficiently allegedWells Fargo’s“challengegracticeinvolvesanattempto collecta‘debt™
See Douglass765 F.3dat 303. Plaintiff allegesServiceLinkand/orWells Fargoleft more than
twelve postings on the Property, nonendfichidentifiedWells Fargoastheentity responsibldor
the notices(ECF No. 1 1157-58.)Plaintiff alsoallegesthe postingsepresenteticontacts”with
him “and [were] attemptsto facilitate communicatiorwith [Wells Fargo].” (d. { 65.) Plaintiff
contends “[n]one of the postings mentibipertainsto the collectionof a debt,” but the postings
included a phone nuper that belongedto Wells Fargo’'s“Asset Managemen® Preservation
Department.” Id. 11 58-59.) The Complaintlacks any allegation, however, aboubw, if at all,
the postings or the phomwallsrepresentednattemptto collecta debtWhile Plaintiff allegeshe
mademorethanfifteen callsto Wells FargoandServiceLinkin respons¢o the postings, heloes
not allegeanyonewith whom he spokeattemptedo collecta debtfrom him orevenmentioned
his debt.To the contrary, hallegesthe partieswith whom he spokaliscussednly Wells Fargo
andServiceLink’sright to enterthe Property, other than oparty from Wells Fargowho “made
disparagingemarkgo Plaintiff aboutliving and residingn his home withouutilities.” (ECFNo.
1 11 65-70.) Plaintiff s argument that the postings violated FHiRCPA becausehey were an
“attempt. . .to obtaininformationconcerningPlaintiff” is unavailing (ECFNo. 44 at 6 (citing 15
U.S.C.§ 1692e).While a communicatioran constitutean attemptto collecta debt evemvhen
thereis nodemandor payment, the communicationustatleast‘convey'‘information regarding

a debt.” Simonv. FIA Card Svcs.N.A, 732F.3d259, 265-66 (3cir. 2013).
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Here,thereis noallegationthat the postings dhe phonecallsthatfollowed conveyed any
information regardinga debt.Rather,the Complaint and underlying documents sugdlest
postings were part of Wells Fargo’s rights under the Mortgageand its obligation under
Middletown’s municipal codéo secureheproperty.The Mortgageprovides:

If Borrowerfails to perform the covenants argreements

containedn this Securitylnstrument, othereis alegal proceeding

thatmaysignificantlyaffectLender’srightsin the Property(suchas

a proceedingn bankruptcy, probatéor condemnation diorfeiture

or to enforcelaws or regulations)thenLendermaydo and pay for

whateveris necessaryto protect the value of the Propertyand

Lender’srightsin the PropertyLender’'sactionsmay include . . .

entering orthe Propertyto makerepairs.
(ECFNo. 15-4at5 | 7(emphasisadded).)As the borrowerswerein default andhe Propertyhad
beenforeclosedupon,the mortgagee’s righto takesuchactionwastriggered.Further, the ample
postingsubmittedoy Plaintiff supports theremiséWells Fargowasmerelyactingwithin its rights
to securethe Property. $eeECF No. 44-2 at 49.) The postingstatesa “propertyinspectorhas
temporarilysecurecandmaintainedhis propertyto protectagainstfuture deterioration”andlists
possible effects, including thelocks having been changed and the plumbingystem being
winterized.(Id.) Plaintiff himself allegesthe phone number on the postings beloniged/ells
Fargo’'s“AssetManagemen& PreservatiorDepartment,” noto any departmerntoncernedvith
debtcollection nor does hallegeanyonereachedat the numbereferredto his debtn anyway.
(ECFNo.1158.)

The Court finds therefore Wells Fargo’s actions did na@onstituteanattemptto collecta
debtfrom Plaintiff. As Plaintiff has nosatisfiedthethird prong of &FDCPAclaim, Wells Fargo’s
Motion to DismissPlaintiffs FDCPAclaim pursuanto FederaRule of Civil Procedure 12(b)(6)

is GRANTED and theclaimis herebyDISMISSED. SeeDouglass 765 F.3dat 303.
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C. FDCPA Claims Against ServiceLink

Plaintiff's FDCPAclaim againstServiceLinkis basedupon aheoryof agencyiability, as
ServiceLinkworkedat Wells Fargo’sdirection (ECF No. 1 1129-32, 69;ECF No. 44 at 1-2.)
Becausehe Court findsPlaintiff has notadequatelypled a FDCPA claim againstwWells Fargo,it
follows Plaintiff cannotmaintainarelatedclaim againstServiceLink.

Therefore ServiceLink’sMotion to DismissPlaintiff's FDCPA claim pursuanto Federal
Rule of Civil Procedure 12(b)(6 GRANTED and theclaimis herebyDISMISSED.

D. StateLaw Claims Against Wells Fargo and ServiceLink

As to Plaintiff’s claimsagainstWells FargoandServiceLinkfor property damage (Count
Three)andtrespasso real property (CounSeven), andagainsiWells Fargofor defamation (Count
Four),slanderof title (CountFive), andmaliciousprosecutionCountSix), this Courtdeclinesto
exercisesupplementajurisdiction over thesestatelaw claims. Under 28U.S.C. 8§ 1367(c), a
district court may declineto exercisesupplementajurisdiction over aclaim if the court*has
dismissedall claims over which it hasoriginal jurisdiction.” 28 U.S.C. § 1367(c)(3Federal
districtcourtshaveoriginaljurisdictionover“all civil actionsarisingunderthe Constitutionjaws,
or treatiesof theUnited States.”28 U.S.C.8 1331.In exercisingits discretion,‘the district court
shouldtake into accountgenerallyacceptedprinciples of ‘judicial economy, convenience, and
fairnessto thelitigants.” Growth Horizons, Incv. Del. Cty.,Pa, 983F.2d 1277, 1284 (3cir.
1993) (quotingUnited Mine Workersv. Gibbs 383 U.S. 715, 726 (1966))Wherethe federal
claims are dismissedat an early stagein the litigation, courts generally declineto exercise
supplementaljurisdiction over state claims. United Mine Workers 383 U.S. at 726; Growth
Horizons, Inc., 983 F.2dat 1284-85.Here, becausePlaintiff’'s claims for property damage,

defamationslanderof title, maliciousprosecution, anttespasso real property arebasedpurely

19



on statelaw, theyarenot claimsoverwhich the Court has original jurisdictioitherefore at this
earlystagan thelitigation, the Courtdeclinego exercisesupplementglrisdictionover Plaintiff's
remainingstatelaw claimsagainsthe Wells FargoandServiceLink

E. Claims Against Middletown Defendants

1. Claim Against Middletown

Pursuanto 42 U.S.C.8 1983,Plaintiff allegesMiddletown andO’Callahandeprived him
of his FourteentrAmendmentright to procedural due process by ordering honvacatethe
Property without providingan opportunityfor a hearing(ECF No. 1 Y 114-18,12531.) A
plaintiff assertinga claim pursuanto 42 U.S.C.8 1983mustestablish(1) theviolation of a right
under theConstitutionand(2) thattheviolationwascausedy a persomctingunder color otate
law. Am. Mfrs. Ins. Co. v. Sullivan 526 U.S. 40, 49-51 (1999)Plaintiff's claim against
Middletownfails, becaus@ municipalityis nota “person”subjectto suitunder 42J.S.C.§ 1983.
U.S.exrel. Gittlemackerv. Cty. of Phila., 413 F.2d 84, 86 (3€ir. 1969).In his oppositiornto
Middletown Defendants’ motiorRlaintiff does not dispute Middletows not a “person’subject
to a § 1983 laim. (SeeECFNo. 46.) The Court finds therefore Middletown Defendants’ Motion
to Dismisspursuanto FederalRule of Civil Procedure 12(b)(6 GRANTED and Plaintiff's
claim against the municipalitys DISMISSED.

2.Claim Against O’Callahan

Middletown Defendants argue—amdaintiff does notdisputein his oppositionto this
motion—O’Callahanis entitledto qualifiedimmunity from Plaintiff’s claim.(ECFNo. 36-2at 15;
seeECF No. 46.) “The gualifiedimmunity doctrine‘protectsgovernmenbfficials from liability
for civil damages insofaas their conductdoes not violate clearly establishedstatutory or

constitutionalrights of which a reasonable person would have knowS8fiarpv. Johnson 669
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F.3d 144, 159 (3cCir. 2012) (quotingPearsonv. Callahan 555 U.S. 223, 231 (2009))To
overcome a defendaafficial's qualified immunity, aplaintiff mustdemonstrate(1) the official
violated plaintiff's constitutionalrights and (2) theright was clearly establishedsuchthat any
reasonablefficial would have known his or her actionereunconstitutionalld. “The Supreme
Court hagepeatedly stressedhe importance ofesolving[qualified] immunity questionsat the
earliestpossiblestageof thelitigation.” Georgev.Rehie] 738 F.3d 562, 571 (3dir. 2013) €iting
Hunterv. Bryant 502U.S.224, 227 (1992) “Thus, distict courts should move ‘expeditioudly
weedoutsuits. . . without requiring a defendamho rightly claimsqualifiedimmunity to engage
in expensive antme-consuming preparatidio defendthesuit on themerits:” George 738 F.3d
at 571(citing Siegertv. Gilley, 500U.S.226, 232 (1991).

The Court findsPlaintiff hasfailed to statea claim againstO’Callahan becausdehasnot
adequatelhallegedO’Callahanviolated his Constitutionatights or that suchrights wereclearly
establishe@tthetime. A plaintiff assertinga Fourteenthmendmentlaim mustallege(1) he had
a propertyinterestprotectedunderthe FourteenttAmendmentand (2)the procedures provide
him wereconstitutionallyinadequateAlvin v. Suzuki 227 F.3d 107, 116 (3dir. 2000).Plaintiff
has failed to allege a violation of his propertyinterest. First, Plaintiff admits he refused
O’Callahan’sorderto vacate (ECFNo. 11113, 115.Plaintiff admitshe informed Middletown by
letterhe"“is not vacating his home and woukainliving andresidingin his home.” (d. { 116.)
Evenif Plaintiff's assertiorthathewasdenied dearingn violation of theFourteenttAmendment
weretrue, Plaintiff cannotallege he sufferedanyinjury asaresultof thatviolation nor does he
refuteMiddletown Defendantsargument he has nstifferedanyinjury. (SeeECFNo. 45.)

Evenif Plaintiff could establisha violation ofhis rights and arelatedinjury, he hasnot

alleged such rights were clearly establishedat the time. Further, Plaintiff does notrefute
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Middletown Defendants’argument tha©’Callahanis entitledto qualified immunity. SeeECF
No 45.) Plaintiff admitshis “gas, electricandwater utilities havebeenshutoff for severalyears
for non-payment.(ECF No. 1 § 28.)In the undatedetter Plaintiff attachedto his Complaint,
O’Callahancitesthelack of utilities asthe basisfor Middletown’s orderto vacatethe Property.
(ECFNo. 1-1at24.)Plaintiff has notallegednoreasonabilefficial in O’Callahan’sposition would
have ordered hirto vacatethe propertywithout a hearingn suchcircumstancesl'he Court finds
Plaintiff's own allegationsand the documents uparhich he reliesin his Complaint suggest
O’Callahanis entitledto qualifiedimmunity.

In light of thesefacts, the Court findsPlaintiff cannotasserta 8 1983claim against
O’Callahan Therefore Middletown Defendants’ Motioto Dismisspursuanto FederalRule of
Civil Procedure 12(b)(63 GRANTED andPlaintiff's claim againsO’Callahanis DISMISSED.

IV. CONCLUSION

Forthe reasonsetforth above Wells Fargo’s Motiorto DismissPursuanto Rule12(b)(1)
is DENIED.

Wells FargoandServiceLink’sMotions to DismissPursuanto Rule 12(b)(6)(ECF Nos.
15 and 33)are GRANTED in part and Plaintiffs FDCPA claims against Vélls Fargo and
ServiceLinkare DISMISSED. Pursuanto 28 U.S.C.§ 1367(c),this Courtdeclinesto exercise
supplementajurisdiction over Plaintiff's statelaw claimsagainstWells Fargoand SeviceLink.
Therefore Plaintiff's statelaw claimsagainstthe Wells FargoandServiceLinkareDISMISSED
for lack of jurisdiction, andWells Fargo’s anderviceLink’sMotionsto Dismissis DENIED AS

MOOT in part asto thestateclaims Middletown DefendantsMotion to Dismiss(ECFNo. 36)
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iIs GRANTED and theclaimsagainsthemareDISMISSED. An appropriateOrderwill follow.

Date: July 31st, 2017 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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