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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

JEFFREYBOWIE,
Civil Action No. 16-5808BRM-LHG
Plaintiff,

V.
OPINION
COSTCOWHOLESALE
CORPORATION,
BRUCEDZENEORF,and
JOHNAND JANEDOES1-10,

Defendans.

MARTINOTTI , DISTRICT JUDGE

Before the Courtis Defendarng CostcoWholesaleCorporation(“Costco”) and Bruce
Dezendork (“Dezendorf’) (collectively, “Defendants”) Motion to Dismiss the Complaint,
pursuantto FederalRule of Civil Procedure 12($). (ECF No. 7.) Plaintiff Jeffrey Bowie
(“Plaintiff”) opposeshe motion(ECFNo. 12.) Pursuartb FederaRule ofCivil Procedure 78ja
the Courtheardoral argumenton April 11, 2017 (ECF No. 16.) For thereasms setforth below,
DefendantsMotion to Dismissis GRANTED in part and DENIED in part.

l. BACKGROUND
For the purpose ahis Motion to Dismiss,the Courtacceptghefactualallegationan the

Complaintastrue, consideranydocumentintegralto or explicitly relied uponin the complaint,”

anddrawsall inferencesn thelight mostfavorableto Plaintiffs. In re Burlington Coat Factory

! DefendanBruceDezendorfis erroneouslynamedn the Complainais“Bruce Dzeneorf.”(ECF
No. 7 at1-2.) For the purpose dahis Opinion, the Courtvill referto him by hiscorrectname.
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Sec. Litig.,114 F.3d 1410, 1426 (3d 1ICil997); seePhillips v. Cty. of Allegheny515 F.3d 224,
228(3d Cir. 2008).

Plaintiff, who at all timesrelevanthada sonwith disabilities,beganworking at Costcoin
October1994andeventuallypecamea GeneralManager.(Compl.(ECF No. 1)at 3 11 2, 4 At
all timesrelevant,DezendorfvasPlaintiff's supervisomandanemployeeof Costco. [d. at2 | 3.)
Plaintiff madeDefendantsawarethat his sonwas disabledeachtime “plaintiff madea formal
requesftor intermittentfamily leaveor anaccommodation.”ldl. at 3 1 4.)Defendantsauthorized
Plaintiff's requestfor an accommodatiorand allowed him to leavework early “to attendto his
son’sdisability.” (Id. at 3 § 5.) AccordinglyPlaintiff “occasionally”’rearrangedis schedul¢o
leaveearlyto carefor his son.d. at3 { 6.)

However,on October 21, 201#&Jaintiff contends hevasterminatedor leavingwork early
“[o]n oneoccasionin October2014 . . to takecareof hisdisabledchild after he had obtained
propercoverage.”(ld. at 3 § 7.)Plaintiff allegesDefendantgserminatedhim becauséthey were
unhappythathehadleft work earlyandit would no longebetolerated.”(Id. at 3-4 § 8.Hefurther
allegeshe“performedto alevel thatmetthe Defendantfsic] legitimateexpectations.”Ifl. at 3
3.)

OnSeptembeR?2, 2016, Ruintiff filed asevencount complaintalleging (1) aviolation of
the Americanswith DisabilitiesAct of 1990(“ADA”) (CountOne); (2) aviolation of the ADA
basednassociationadliscrimination(CountTwo); (3) aviolation of theNew JerseyLaw Against
Discrimination (“NJLAD”) (Count Threg; (4) that Dezendorfaided and abetted unlawful
discriminationunder theNJLAD (Count Fou); (5) claims for both intentionaland negligent
infliction of emotionabistresgCountFive); (6) aclaimfor intentionalinterferencevith Plaintiff's

employmentrelationship (Count Six); and (7) violations of the Family Medical Leave Act



(“FMLA") andthe New JerseyFamily LeaveAct (“NJFLA”) (CountSevern. (ECF No. 1.) On
December20, 2016,Defendantsfiled a Motion to Dismiss Counts Three through ®ven of
Plaintiff's Complaint(ECF No. 7)? andfiled a partial answerto the Complaint(ECF No. 9).
Plaintiff opposed thé&lotion on January23, 2017 (ECF No. 12.) On April 11, 2017, the Court
heardoralargument(ECFNo. 16.)
Il. LEGAL STANDARD

In decidinga motion to dismisspursuanto FederalRule of Civil Procedurel2(b)(6), a
district courtis “requiredto acceptastrue all factualallegationsin the complainianddraw all
inferencesn thefactsallegedin thelight most favorabldo the[plaintiff].” Phillips, 515 F.3dat
228.“[A] complaintattackedya .. .motionto dismissdoes noheeddetailedfactualallegations.”
Bell Atl. v. Twombly 550 U.S. 544, 555 (2007)However,the Plaintiff's “obligation to provide
the ‘grounds’ of hisentitle[ment] to relief’ requiresmore than labels and conclusionsand a
formulaicrecitationof theelementf acauseof actionwill not do.”Id. (citing Papasarv. Allain,
478U.S.265, 286 (1986)). A couit “not boundto accepiastrue alegal conclusioncouchedasa
factual allegaion.” Papasan 478 U.S. at 286. Instead,assuming thdactual allegationsin the
complaintaretrue, those"[flactual allegationamustbe enougho raisearight to relief above the
speculativdevel.” Twombly 550U.S. at 555.

“To survive amotion to dismiss, a complaint mustontain sufficient factual matter,

acceptedastrue, to ‘stateaclaim for relief thatis plausible onts face.” Ashcroftv. Igbal, 556

2 Although Defendants brief statesthey are seekingpartial disiissal of Plaintiff's Complaint,
specificallyasto CountsThreethroughSeven(ECF No. 7-1 at 1), theylaterargue“[tlhere is no
alternativebasisto attachindividual liability to Dezendorf undePlaintiff’'s remainingclaims
under theADA, FMA, or NJFLA” (1d. at 20). All ADA claimsagainstDefendantsare actually
assertedn CountsOneand Two, not ThreethroughSeven.Therefore Defendantsalso seekto
partially dismissCountsOneand Two asto Dezendorfandthe Courtwill addresghedismissal
of thoseclaimsaswell.



U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibilitywhenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendants
liablefor misconductlleged.”ld. This“plausibility standardrequireshe complainallege“more
thanasheermossibilitythatadefendanhasactedunlawfully,” butit “is notakinto a ‘probability
requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations” are not
required, butmore than‘an unadorned, the defendamrmedme accusation’must be pledit
must include‘factual enhancementsand not just conclusorgtatementor arecitationof the
elementf acauseof action.ld. (citing Twombly 550U.S. at 555, 557).
“Determiningwhethera complaintstatesa plausibleclaim for relief [is] . . . acontext
specifictask that requires theeviewing courtto draw on its judicial experienceand common
sense.’Igbal, 556 U.S. at 679.“[W]here the well-pleadedfactsdo not grmit the courtto infer
more than the mere possibility of misconduct, the complairtas alleged—but it has not
‘show[n]'—'that thepleaderis entitledto relief.”” 1d. at 679 (quoting~ed.R. Civ. P.8(a)(2)).

While as a general rule, a court many notstder anythindeyond the four corners of the

complaint on a motion to dismiss pursuant to 12(b)(6), the Third Circuit has held “a @urt m

consider certain narrowly defined types of material without converting thti®@mio dismiss [to
one for summary judgment pursuant under Rule 36]r& Rockefeller Ctr. Props. Sec. Liti@84
F.3d 280, 287 (3d Cir1999). Specifically, courts may consider ampotumentintegral to or
explicitly relied uponin the complaint.”In re Burlington Coat Factor Sec. Litig, 114 F.3dat

1426.



[I. DECISION

A. AssociationalDiscrimination under the NJLAD (Count Three)

Plaintiff allegeshe“is aprotectedclassmemberasdefinedby the NJLAD . . . dueto his
disabledson”andwas“unlawfully discriminatedagainston thebasisof [that] disability’ whenhe
wasterminated(ECFNo. 1 at5-6114-6.) AlthoughPlaintiff liberally usesheterm*®Defendants
when alleging this Countand statesthe Defendants‘individually” and “jointly” took his son’s
disabilityinto consideration, halsoonly specificallypleads

3. DefendantCostcq[] is an“employer’ asdefinedby the
NJLAD.

4. Plaintiff . . .is aprotectecclassmemberasdefinedby the
NJLAD, beingatall pertinenttimes,dueto hisdisabledson.

(Id. at 5-6.) BecauséPlaintiff refersonly specificallyto Costcoin this Count, the Court construes
this Countto be construed only against Costco.

Defendantxonstrughis asa claim for associationatliscriminationand argue‘Plaintiff's
associationatlisability discriminationclaim [under theNJLAD] should beadismissedecausehe
[NJLAD] does notecognizesuchaclaim.” (ECFNo. 7-1at6.) In responseRlaintiff argues

while the [NJLAD] does notexpressly identify associatnal
discriminationit is to be construeth accordanceavith the principals
setforth in theADA andis in factto beconstruednorebroadlyand
moreliberally asit affordsgreate protectionghanthe FederalAct.
Moreimportantly,theFederalCourtsapdying theseprincipals have
acknowledgedhe existenceof associatiordisability claims under
the[NJLAD].

(ECF No. 12 at 6.) Accordingly, the Court construes Codittreeas a claim for associational

discriminationunder theNJLAD.

3 Nonethelessto the extentPlaintiff assertghis causeof actionagainstDezendorf individually,
the claim is dismissedwith prejudicefor the samereasonsPlaintiff fails to statea claim for
individual liability in Count Four undethe NJLAD, assetforth in Sectionlll(E)(1), infra.



The NJLAD prohibits “any unlawful discrimination againstany personbecausesuch
personis or hasbeenat any time disabledor any unlawful employmentpracticeagainstsuch
person, unless theatureandextentof thedisability reasonablyprecludegheperformanceof the
particularemployment.” N.J.S.A. 8§ 10:5-4.Theelementf anNJLAD claimvarybasedn the
causeof actionalleged.Victor v. State 203N.J.383, 408 (2010{listing thedifferentprimafacie
elementdor variousNJLAD causef actionbasedon failure to hire, discriminatorydischarge,
retaliation,andhostileenvironment).

The NJLAD prohibitsemploymentdiscriminationon thebasisof a disability. Victor v.
State 401 N.J. Super. 596, 609 (App. Div. 20CH};d as modified203 N.J. 383 (2010l order
to establisha prima facie case of disability discriminationunder theNJLAD, a plaintiff must
demonstrate:

(1) plaintiff washandicapped adisabledwithin the meaningof the

statue;(2) plaintiff wasqualifiedto performthe essentiafunctions

of the pogion of employmentwith or without accommodatior(3)

plaintiff sufferedan adverseemploymentaction becauseof the

handicapor disability, and (4) the employer sought anotheto

perform the samework after plaintiff had beenremovedfrom the

position.
Id. Courts havelso “uniformly held thatthe [NJLAD] . . .requires an enployer to reasonably
accommodatanemployee’shandicap.”Tynan v. Vicinage 13 of Superior Cqu8bl N.J. Super.
385, 396 (App. Div. 2002).

Defendand takeissue withPlaintiff's ability to satisfythe first element of this claiard
argue the NJLAD does not protect employees from discrimination due to an eeploye
association with a disabled persamhile Plaintff contendssuch a cause of action can be

prosecuted anDefendantwiolated the NJLAD by terminating him due to his association with his

disabled son(ECF No.7-1 at 612 andECF No.12 at 10). The NJLAD prohibits “unlawful



discriminationagainstany personbecausesuch personis or hasbeenat any time disabled.”
N.J.SA. 88 10:5-4.1, —1emphasisadded). Further, it explicitly prohibits any unlawful
discriminationof a“buyer or renterbecausef thedisability of a person residinm or intending
toresidein adwelling afterit is sold,rentedor madeavailableor becauseof anypersorassociated
with thebuyerorrenter.”N.J.S.A. 8 10:5-4.1t does not, howeveexplicitly prohibitanemployer
from taking an adverseemploymentactionbaseduponan employee’sassociatiorwith a person
with adisability. SeeN.J.S.A. 8§ 10:5-12. THéewJerseySupreme Court ha®tto decidewhether
a claim for associationaémploymentiscriminationis cognizable under thdJLAD. However,
theNew JerseyAppellateDivision hasrecognizedNJLAD claimsbasednassociatiordespie the
lack of statutoryrecognition SeeO’Lonev. N.J. Dep’t of Corr., 313N.J. Super. 249 (AppDiv.
1998) (finding theplaintiff, awhite male,hadaright to bring suitwhenhewasfired for refusing
to ceasalatingan African-Americanfemale)

In contrastto the NJLAD, the ADA explicitly recognizesassociationabliscrimination.
Under 42 U.S.C. § 12112(b)(4), an employer is prohibited from discriminating against an
employee as a result of “the known disability of an individual with whom [theam@e] is known
to have a relationship or association.” Generally, the NJLAD “has beemgsoh&t accordance
with the ADA.” Tish v. Mage@Vomen’s Hosp. of Univ. of Pittsburgh Med. (0.06-820, 2008
WL 4790733, at *15 n.15 (W.D. Pa. Oct. 27, 2008) (ci#mgnstrong v. Burdette Tornlin Mem’l
Hosp, 438 F.3d 240, 246.12 (3d Cir. 2006) (“The requirements for failure to accommodate
claims under [NJLAD] have been interpreted in accordance with the [ADAYgher v. Abbott
Labs, No. 115161, 2013 WL 632648&¢ *9 (D.N.J. Dec. 4, 2013) (stating “a plaintiff may prove
discrimination under the ADA and NJLAD through the burgaiiting framework set forth by the

Supreme Court iMcDonnell Douglas Corp. v. Gregd11 U.S. 792 [] (1973);)Moussavian v.



China Ocean Shipping Co. Americas |ndo. 064818, 2009 WL 3074636, at *5 (D.N.J. Sept.
22, 2009) (applying the same standard for a failure to accommodate claim under thend\DA a
NJLAD).

Furthermore,recent federal court decisionshave concluded an associatioraigl is
cognizable under NJLACSee, e.gPascucci v. Twp. of Irvington, Irvington Police Dept F.
App’x 114, 117 (3d Cir. 2002)nferring an associational cause of action exists by affirming the
district court’s dismissal of that claim where “the&ras no evidence that [plaintiff, who was not a
member of a protected class], was subject to a hostile work environment becaadaaidship
with [members of a protected clasd)ownsv. U.S.Pipe & Foundry Co, 441F. Supp. 2d 661,
665 (D.N.J. 2006) (finding “the New JerseySupreme court would holthat NJLAD bars
employmentdiscriminationbasedupon a person’associatiorwith a persorwith a disability”);
Valenti v. Maher Terminals LLNo. 147897, 2015 WL 3965645, at *5 (D.N.J. June 30, 2015)
(finding the Third Circuit and this Court recognize “an associational right underJibh&N);
Pailleret v. JerseyConstr.Inc., No. 09-1325, 201WL 1485402at *7 (D.N.J. Apr. 19, 2011)
(“The NJLAD affordsprotectionto bothdisabledpersonsaaswell asindividualsassociateavith
disabledpersons.”)But seeKennedy. ChubbGrp. of Ins. Cos, 60F. Supp. 2d 384, 398).N.J.
1999) @eclining“to createanewcauseof actionunderstatelaw wherethereis noindicationthat
theNewJerseySupreme Court would endorsgcha position”);PoveromeSpringv. ExxonCorp,
968F. Supp. 219, 226-2(D.N.J.1997)(stating“the LAD doesnot providefor associatiorbased
claims”), Maher, 2013WL 6326488,at *13 (finding “there is no indication that a failure to
accommoda claim basedon anemployee’sassociatiorwith adisabledindividual is cognizable

under theNJLAD”).



In Downs the plaintiff wasemployedby U.S. Pipefor approximatelytwenty-oneyears.
Downs 441F. Supp. 2cat 662. During his employment, heceivedseveraraiseswaspromoted
severatimes,andreacledthe position ofceneralForemanld. Theplaintiff's wife sufferedfrom
bipolarandmanicdepressive disordethatrequiredhospitalizationon morethanone occasion.
Id. At some point during hismploymentherequestedime off to carefor hisill wife. U.S. Pipe
deniedtherequestbut the plaintiff nonethelestook the daysoff. Id. Shortly upon higeturn,he
wasterminated.ld. As aresult, the plaintiff filed a compaint againsthis employeralleging,in
part, a violation of theNJLAD. Id. U.S. Pipefiled a motionfor summaryjudgmentarguingthe
NJLAD did not provide aight of actionbaseduponany discriminationthe plaintiff may have
sufferedasaresultof hisasociationwith hisdisabledwife. Id. at 663.

The Courtheld theplaintiff “was the ‘functional equivalent’ of alisabledpersonHe was
deprived of thdenefitsof hisemploymenbecauséehadto repeatedlyandwith minimal notice,
take time off from work dueto his wife’s disability, making him an ‘aggrievedperson’ under
N.J.S.A. § 10:5-13.1d. at 664.The Courtfurther noted:

While both parties undertake the arduousask of statutory
interpretatiorby comparing the language varioussectionsof the
NJLAD and analyzing the legislative history, the Courtis
nonetheless persuadég the fact [] thatin the eight yearssince
O’Lone wasdecidedthe New JerseySupremeCourthasnot found

it necessaryo speakon theissue.Additionally, theThird Circuit
has acknowledgedthat O’Lone and [Berner v. Enclave Condo.
Ass’n,Inc., 322 N.J. Super. 229 (AppDiv. 1999)] standfor the
preposition that there is an associationalright under NJLAD.
[Pascucci 46 F. App’'xat 117]. In the absence of any contrary
authority, this Court concludes that the New Jersey Supreme Court
would hold that NJLAD bars employment discrimination based

upon a person’s association with a person with a disability.

Id. at 665.



BecauseheThird Circuit, severalNew JerseyDistrict Courts,andNew JerseyAppellate
Courts have acknowledgedsociationatliscriminationunder theNJLAD, andbecausdhe New
JerseySupremeCourthas not foundt necessaryo speakon theissue which suggest# doesnot
oppose theurrentlegallandscapgthe Courlikewise finds theNJLAD affordsprotectionto both
disabledpersonsswell asindividualsassociateavith disabledpersonsBecausdefendantseek
dismissalbasedsolely on the contentiorthat the right Plaintiff seeksto exercisedoes noexist,
andthey do not contend heunableto statea primafacieclaim under theNJLAD, the Courwill
not rule on thoseissues.Accordingly, the Court DENIES Defendants’Motion to Dismiss
Plaintiff's NJLAD claim (CountThred.*

B. Intentional and Negligentinfliction of Emotional Distress(Count Five)

1. Intentional Infliction of Emotional Distress

DefendantsarguePlaintiff fails to allegesufficientfactsto estattish aclaim of intentional
infliction of emotionaldistressbecausene hasfailed to pleadfacts demonstratingdefendants’
conductwas outrageous(ECF No. 7-1 at 21-22.) Plaintiff argueshis “claim for intentional
infliction of emotionalistresss backedoy thefactspresentedn thecaseandis a question ofact
which should properlyeleft to the jury.”(ECFNo. 12 at 13-14.)Plaintiff's Complaint does not
referto anyspecificdefendantn this Count, butnsteadstates‘Defendantsactionsasaforesaid
ground aclaim by Plaintiff againstDefendantsfor Intentional and/or Negligeninfliction of
EmotionalDistress’ (ECFNo. 1at7 | 3.)Thereforethe Court construes Couritve to beagainst

all Defendants.

4 Again, CountThreeappeardo be pled solely againstCostco, howeverto the extentPlaintiff
assertghis causeof actionagainstDezerorf individually, theclaim is dismissedwith prejudice
for thesamereasongPlaintiff fails to statea claim for individual liability in Count Four under the
NJLAD, assetforth in Sectionlll(E)(1), infra.

10



To establisha prima facie claim for intentionalinfliction of emotionaldistressin New
Jerseyaplaintiff must show?(1) thatthe defendant intendéd causeemotionaldistress|2) that
the conductwas extremeand outrageousy3) that the actions proximately causedemotional
distress;and (4) that plaintiffs emotionaldistresswas severe.”Witherspoorv. RentA-Center,
Inc., 173F. Supp. 2d 239, 24¢D.N.J.2001)(citing Buckleyv. Trenton Saving Fund So¢'§11
N.J. 355, 366 (1988)):To establishextremeand outrageous conduct,p#aintiff must show
conductso outrageou characterandsoextremen degreeasto go beyondall possible bounds
of decencyandto beregardedasatrociousandutterlyintolerablein acivilized community.’ Id.
(quotingBuckley 544 N.J. at 366 (citation omitted)).Onewill notsatisfythe aboveslementdby
merelydemonstratin@ defendantcted“unjust, unfair,andunkind.” Id.

Courts have consistenthcknowledgedt is difficult to establishintentionalinfliction of
emotionaldistressin the employnent context.See,e.g, Coxv. Keystone Carbon Cp861 F.2d
390, 395(3d Cir. 1988); Witherspoon173F. Supp. 2dat 242;Horvathv. RimtecCorp, 102F.
Supp. 2d 219, 23@.N.J.2000);Fregarav. JetAviationBus.Jets,764F. Supp. 940, 956D.N.J.
1991); Griffin v. Tops Applianc€ity, Inc., 337N.J. Super. 15, 23-24 (Apiv. 2001).

Here,Plaintiff hasfailedto sufficientlyallegeaclaimfor intentionalinfliction of emotional
distressPlaintiff hasnotallegedfactsdemonstratingf1) Defendantsntendedo causeemotional
distress|2) Defendantsconductterminatinghim wasextremeandoutrageousand(3) Plaintiff's
emotionaldistressvassevere Accordingly,the CourtGRANTS DefendantsMotion to Dismiss
Plaintiff's Intentional Infliction of Emotional Distress (Count Five) claim WITHOUT

PREJUDICE.

11



2. Negligentinfliction of Emotional Distress

Defendanarguesthe NewJerseyWorkers’ CompensatioAct barsclaimsthatemployers
or co-employeeshegligentlyinflicted emotionaldistress.”(ECF No. 7-1 at 24 (citing Millison v.
E.l. du Pont deNemours& Co., 101 N.J. 161, 184-96 (1985)).At oral argument,Plaintiff
concededthe New JerseyWorkers’ CompensatiorAct bars negligentinfliction of emotional
distreslaimsagainsemployersaandemployees(ECFNo. 16.) Accordingly, the CouGBRANTS
DefendantsMotion to DismissPlaintiff's negligentinfliction of emotionaldistressclaim (Count
Five) WITH PREJUDICE.

C. Interference with Plaintiff's Employment Relationship (Count Six)

Plaintiffs Complaintalleges“JohnDoes1 through 10asadirectresultof their actions
and/or inactionsntentionallyinterferedwith Plaintiff's employmentelationshipwith [Costco].”
(ECFNo. 1at7 1 2.) DefendantrguePlaintiff hasnotpledfactssuggestingnaliceor establishing
thatJohnDoes1 through 1Grethird partiesratherthanpartiesto theemploymentontract(ECF
No. 7-1 at 26.) Plaintiff argues‘[g]iven his maliciousfiring and the fact that he wasfired in
retaliationfor havingtakentime off to carefor his autistic son,thereis interferencewith that
relationshipby Costco.”(ECFNo. 12 at 14.) BecausePlaintiff refersspecificallyto JohnDoes1
through 10in this Count, the Court construéss claim to be only against JohemdJaneDoes1
through 10.

UndeNew Jerseylaw, to establishaclaim of tortiousinterferenceclaim, aplaintiff must
prove:(1) anexistingcontractuarelationshipy2) thedefendantntentionallyinterferedwith that
contractualrelationship; (3) the interferencewas undertakenwith malice; and (4) damages
resultingfrom theinterference Angrisani v. Capital Access Network, Int75 F. App’x 554, 557

(3d Cir. 2006)(applying the above tortious interference factors to the plaintiff's claanttie

12



defendant “tortuously interfered with his employment relationshigdtrix Essentls, Inc. v.
CosmetidGallery, Inc., 870F. Supp. 1237, 124{D.N.J.1994);seePrinting Mart-Morristownv.
SharpElectronicsCorp, 116N.J.739, 751-52 (1989An employeremployee, or onef its agents
cannotinterferewith its ownemploymentontract SeePitak v. Bell Atl. Network Servs., 1n628
F. Supp. 1354, 1369 (D.N.J. 1996)cDermott v. Chilton C9.938 F. Supp. 240, 247 (D.N.J.
1995);Cappiello v. Ragen Precision Indus., Int92 N.J. Super. 523, 529 (App. Div. 1984).

In this case,Plainiff alleges“JohnDoes1 through 10 . . intentionallyinterferedwith
Plaintiff semploymentelationshipwith [d]efendantCostco.”(ECFNo. 1at7  2.)He doesnot,
however,identify whetherJohnDoes 1 through 10are employeesof Costcoor third parties
BecauselohnDoes1 through 10may be employeesof Costcoandan employercannotinterfere
with its own employmentcontract,Plaintiff hasfailed to sufficiently pleada claim for tortious
interference.Further Plaintiff's Complaintfails to plead conduct demonstratingny of the
Defendantsactedwith malice.BecausdPlaintiff hasnotsufficiently pled aclaim againstany John
or JaneDoe—whetheran employer,employee or agent of theemployer—the CourtGRANTS
DefendantsMotion to DismissCountSix asit appliesto Defendant®WITHOUT PREJUDICE,
but theclaim remaingo theextentJohnDoes1 through 1Gepresenthird parties

D. FMLA andNJFLA Claims (Count Sever)

Plaintiffs Complaintallegeshe “requestedhat he begranted FMLA andNJFLA] time
off in orderto carefor his disabledson during ameetingwith his superiorat Costco,Bruce
Dezendorf.”(ECF No. 1 at 8 | 2.)It further allegeshis requestfor time off of work under the
FMLA wasdeniedandhewas*“forced to makehis own arrangemenandaccommodationsothat
he couldcare for his disabledson following thedenial of his request,’and was thereafter

terminated(ld. at 8 § 4.)BecausePlaintiff refers to Dezendorf individuallyand“Defendants”in

13



Count Seven,the Court constresthis claim to be againstall DefendantsFMLA and NJFLA
claims specific to Dezendorf will be addressed beB@eSection III(E)(3}(4), infra.

Defendantsargue Plaintiffs FMLA and NJFLA claims should bedismissedbecause
Plaintiff fails to adequatelpleadsuchclaims.(ECFNo. 7-1at 12.) Specifically,Defendantgargue
“Plaintiff's Complaintis devoid ofany allegationsestablishinghat heis eligible for FMLA or
NJFLA leavé becauséefailedto allege*he worked 1,250 hours during tlheest 12 monhsprior
to October2014to qualify for FMLA leaveor worked 1[,]J00®asehours during th&ast12 months
prior to October2014to qualify for NJFLA leave.”(1d.) In thealternative Defendantargue‘the
Complaintoffers nofactssufficientto statea plausiblenterferenceor retaliationclaim.” (Id. at 14
(alterationin original).) Raintiff argueshe “clearly establishedhat he was employedfor the
statutorilynecessaryeriods otime prior to his termination”becausdewasemployedat Costco
sincel994.(ECFNo. 12at 10.)

TheFMLA provideshat“an eligible employeeshallbeentitledto atotal of 12 workweeks
of leaveduringany 12-month period . .[ijn orderto carefor the spouse, or a sodaughteror
parent,of theemployeejf suchspouse, soraughterpr parentiasaserioushealthcondition. 29
U.S.C. 8§2612(a)(1)(C).A plaintiff is an “eligible employee”for FMLA purposesf he was
employedfor atleastl12 monthdy theemploye with respecto whomleaveis requestedand
“for atleast1,250 hours o$ervicewith suchemployerduringthe previous 12-month period.” 29
U.S.C. § 2611(2)(A)lt further provideghatan

employeewho takesleaveundersection2612 . . shallbeenitled,
onreturnfrom suchleave. . .to berestoredby the employerto the
position of employmentheld by the employeewhen the leave
commencedpr . . .to be restoredto an equivalentpositionwith

equivalent employment benefits, pay, and other terms and
conditions ofemployment.

14



29 U.S.C. § 2614(a)(1)t shall be unlawfulfor an employerto: (1) “interfere with, restrain,or
deny the exerciseof or the attemptto exercise,any right provided under” th&sMLA and (2)
“dischargeor in any othermannerdiscriminateagainstany individual for opposingany practice
madeunlawful” by the FMLA. 29 U.S.C. § 2615.

Under theNJFLA, anemployeds “entitledto afamily leaveof 12weeksin any24-month
period uporadvancenoticeto theemployer. . .[ijn thecaseof afamily membemvho hasa serious
healthcondition.”N.J.S.A.8 34:11B-4 An “employee”“meansa persorwho is employedfor at
least12 monthsby anemployer. . . for notlessthan 1,000basehours duringhe immediately
precedingl2-month period.” N.J.S.A. 8§ 34:11Ke).Similarto theFMLA, theNJFLA provides:

An employeewho exercisegheright to family leave. . .shall. . .
beentitledto berestoredy theemployerto the positiorheldby the
employeewhentheleavecommencedr to an equivalent position
of like seniority,status,employmenbenefits,pay,andotherterms
andconditions ofemployment.
N.J.S.A. § 34:11B-7t shallalsobe unlawfulfor anyemployerto “interferewith, restrainor deny
the exerciseof, or theattemptto exercise,the ight provided under [the&NJFLA].” N.J.S.A. §
34:11B-9a).

“Due to the similarity of the statutescourts applythe samestandardsndframeworkto
claims under theFMLA andthe NJFLA.” Wolpertv. Abbott Labs.817F. Supp. 2d 424437
(D.N.J.2011)(citing Santosuossw. NovaCare Rehap462F. Supp. 2d 590, 59@.N.J.2006)).

To prevailonaninterferenceslaim, aplaintiff must show(1) hewasentitledto takeFMLA
andNJFLA leaveand(2) theemployerdeniedhisrightto do soLichtenstein v. Univ. of Pittsburgh
Med. Ctr, 691 F.3d 294, 312 (3d Cir. 2012all-Dingle v. Geodis Wilson USA, In&o. 15

1868, 2017 WL 899906, at *4 (D.N.J. Mar. 7, 2017) (“[A] plaintiff bringing an interference claim

under the [NJFLA] must show that she was entitled to benefits and denied those benefits.”
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“To establishaprimafacieclaimfor retaliationunder theFMLA andNJFLA, theplaintiff
must demonstratthat: (1) [he] took aFMLA/NJFLA leave;(2) [he] sufferedfrom an adverse
employmentdecision;and(3) the adverse decisiamas casuallyrelatedto [his] FMLA/NJFLA
leave” Valenti 2015 WL 3965645, at *3 (quotinfruesdell v. Source One Personnel Jrido.
07-1926, 2009 WL 165226%t*4 (D.N.J. June 9, 2009) (citations omitted)). Once the pfaint
establislkesa prima facie clainfor retaliationunder the FMLA and NJFLA, the claimust be
analyzed under the burdeshifting framework articulated iMcDonnell Douglas Corp. v. Green
411 U.S. 792 (1973ptating that once the plaintiff establishes a prima facie case, the buiftien sh
to the employer to “articulate some legitimate, nondiscriminatory reason” for itecledawful
action, and if that is satisfied, the burden shifts back to the plaintiff to demonk&aeidence
proffered by the employer was a pretext for retaliatiSegTruesdd, 2009 WL 165226%t*4.

In this case,Plaintiff hasfailed to allegesufficient factualmatterto establishhe wasan
employeeentitledto FMLA andNJFLA leaveat thetime of histermination.While heallegeshe
wasemployedby Defendantgor atleasttwelve months statinghebeganrhisemploymenin 1994
and was terminatedin 2014, hefails to allege the number of hours he worked during his
employment.Without any factual allegationsregardingthe total number of hars worked, his
weekly schedule, histatusasafull-time or parttime employeeor any otherrelevantallegation,
he hasnot establishedhe workedat least1,250 hoursn the 12-monthperiod prior to hisrequest
asrequiredby the FMLA, 29 U.S.C. § 2611(2)(A), or 1,00xasehours during themmediately
precedingl2-month periodequiredby the NJFLA, N.J.S.A. 8§ 34:11B(e). SeeRodriguez v.
JSPLTC, LLC No. 126565, 2013 WL 1791145, at *3 (D.N.J. Apr. 25, 201dstissingthe
plaintiffs FMLA and NJFLA claims because the plaintiff failedaltegethe number of hours she

worked during her employment, and thus did not establish that she worked at least 1, 250 hours in
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the previous 12nonths period before her leave requégecause Plaintiff failed to allege facts
in his Complaindemonstrating his eligibility for FMLA and NJFLA leave, the C@BRANTS
Defendants’ Motion to Dismiss Coustevenof Plaintiffs Complainton this basis agostco
WITHOUT PREJUDICE.

In his Supplementdrief, Plaintiff asksthatif the Court finds he did nsufficiently plead
factsdemonstratindhe was an employeeentitiedto FMLA andNJFLA leaveat the time of his
termination,it provide himwith the opportunityo amendhe Complainasto thisissueinsteadof
dismissingthe Count(ECF No. 17 at 4.) Plaintiff's requestis GRANTED IN PART in that
Plaintiff mayfile anamendedcomplaint addressingll deficiencieswithin thirty days(30) of the
accompanyingrder.However,CountSevens dismissedasstatedabovein theinterim.

E. Dezendorfs Individual Liability

1. Aiding and Abetting Claim under NJLAD (Count Four)

Plaintiffs ComplaintallegesDezendorf“aided and abettedin the illegal dischargeof
Plaintiff” and as a result of his “willful, knowing and intentional aidingand abetting the
discrimination[sic] againstPlaintiff” in violation of the NJLAD. (ECF No. 1 at 6 Y 2-3.)
DefendantarguesPlaintiff's aidingandabettingclaim under theNJLAD againstDezendorffails
becauséPlaintiff doesnotallegeanyfactsto suggesthenecessarglementgo impose individual

liability upon DezendorfPlaintiff’'s Complairt allegedittle to nothing aboubDezendorf'srolein

® In his OppositionPlaintiff attachedin unsworndeclaratiorstatinghewasafull -time employee,
workedforty hourweeksandworked 1,250 hours thearprior to hisrequestor leave.(ECFNo.
12-1.) Becauseas a generalmatter, the Court“may not considermattersextraneoudo the
pleadings,’In re Burlington Coat Factory Sec. Litigl14 F.3d at 1426, and the declaration is not
authenticated or sworthe Court cannot consider i€f. In re DonaldJ. TrumpCasinoSec Litig.-

Taj Mahal Litig., 7 F.3d 357, 368 n.®‘[A] court may consideran undisputedlyauthentic
documenthatadefendanattachessan exhibitto amotionto dismissif theplaintiff's claimsare
basedon the document.”).
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Plaintiff's allegedunlawful terminationother tharthat DezendorfsupervisedPlaintiff and was
displeasal on oneinstancewhenPlaintiff left work early.” (ECF No. 7-1 at 18.) Plaintiff argues
his Compaint sufficiently establishedDezendorfaided and abettedCostcoin violation of the
NJLAD. (ECFNo. 12 at 11-13.)BecausePlaintiff refersspecificallyto Dezendorifn this Count,
the Court construgsis claimto be only against Dezendorf.

The NJLAD provides it is unlawful “[flor any person, whether an employer or arogel
or not, to aid, abet, incite, compel or coerce the doing of any of the acts forbiddect][tbe t®
attempt to do so.N.J.S.A.8 10:5-12(e)Suchconductmayresultin personaliability. Tarr, 181
N.J. at 83;seeFasano v. Fed. Reserve Bank of N4a7 F.3d 274, 289 (3d Cir. 2006) (“The
[NJ]JLAD permits the imposition of individual liability on an employee who hascaateabetted
barred acts).

To plead a prima facie case for aiding and abetargaintiff mustplead that:

(1) the party whom the defendant aids must perfamnongful act

that causes an injury; (2) the defendant must be generally aware of

his role as part of an overall illegal or tortious activity at the time

that he provides the assistance; [and] (3) the defendant must

knowingly and substantially assist the principal violation.
Tarr, 181 N.J. aB4 (quotingHurley v. Atl. City Police Dep’t, 174 F.3d 95, 12€3d Cir. 1999));
seeO'Toole v. Tofutti Brands, Inc203 F. Supp. 3d 458, 467 (D.N.J. 201&) determine whether
a supervisor has provided “substantial assistance” to the principal violator, thdoodsrtto
several factors: “(1) theature of the act encouraged, (2) the amount of assistance given by the
supervisor, (3) whether the supervisor was present at the time of thedéseassment, (4) the

supervisor’s relations to the others, and (5) the state of mind of the superaor181 N.J. at

84.

18



An individual can aid and abet his own cond@T oole 203 F. Supp. 3d at 467 C]ourts
construe the aiding and abetting theory broadly, such that an individual supervisorarach @bet
his own conduct.); Mann v. Estate of Meyess, 61 F. Supp. 3d 508, 529-3(D.N.J. 2014)
(concluding the supervisavasa propeiparty under theNJLAD becauseéan individual canbe
heldliable under the aidingndabettingprovisionevenwherethe individualperformedthe acts
of discriminationhimself”).

The Complaint does not allege facts giving tis@n inferencethat Dezendorfaidedor
abettedin violation of the NJLAD. Plaintiff merely allegesDezendorfwas his supervisorthat
“[d]espite havingbeenpurportedlygrantedan accommodationywhenPlaintiff returnedto work,
hewasinformedby DefendantsjCostcoand Dezendorf] thattheywereunhappyhat he hadleft
work earlyandit would no longer béolerated,”andthat Defendantserminatechim. (ECFNo. 1
at3113, 8.)Thereis noallegationDezendorf was “generally aware of his role as part of an overall
illegal or tortious activity at the time that he pro\alethe assistance” or that he “substantially
assisted” in the alleged violatiofarr, 181 N.J. at 84. Accordingly, the CouBRANTS
Defendants’ Motion to Dismiss all NJLAD claims against Dezendorf (CBant) WITHOUT
PREJUDICE.

2. ADA (CountsOneand Two)

DefendantsarguePlaintiff's ADA claim againstDezendorf should bdismissedecause
thereis no individualliability underthe ADA. (ECFNo. 7-1at 20.) Plaintiff does not responid
thisargument.

Thereis no individualliability for damagesunderTitle 1 of theADA. N'Jai v. Floyd 386
F. App’'x 141, 144 (3d Cir. 2010Yvardlaw v. City of Phila. St.’'s Dep'878 F. App’x 222, 225

(3d Cir. 2010) Koslowv. Pa.,302 F.3d 161, 178d Cir. 2002).Becausdndividuals cannot be
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heldliable under theADA, the CourtGRANTS DefendantsMotion to Dismissall ADA claims
(CountsOneandTwo) againstDezendoriWITH PREJUDICE.
3. NJFLA (Count Seven)

Defendantsalso move to dismiss Plaintiffs NJFLA claim againstDezendorf on the
groundsthat individual liability doesnot existunder theNJFLA. (ECF No. 7-1at 20.) Plaintiff
does not responi this argument.

Thereis no individualliability under theNJFLA. Fisherv. SchottNo. 13-5549, 2014VL
6474216at*6 (D.N.J.Nov. 19, 2014)finding that“individual liability doesnotexistasamatter
of law under theNJFLA” becauseof “the more limited definition of ‘employer’ under the
NJFLA"); Stonev. Winter Enters.P.C, No. 12-465, 2012VL 6155606.at *5 (D.N.J.Dec. 11,
2012) (dismissingthe plaintiff s NJFLA claim againstan individual defendanbecausethe
NJFLA’s definition of “employer”wasnarrowanddid not include persoratingfor anemployer
andthe Court found nblew Jerseycasethatimposed individualiability under theNJFLA); Ross
Tiggettv. ReedSmithLLP, No. 15-8083, 2016VL 4491633at*4 (D.N.J.Aug. 25, 2016) (finding
no individual liability under theNJFLA). Becausendividuals cannot bé&eld liable under the
NJFLA, the CourtGRANTS DefendantsMotion to Dismissall NJFLA claims (CountSeven)
againstDezendoriWITH PREJUDICE.

4. FMLA (Count Seven)

Defendantrgueghat“while theFMLA mayimposeindividualliability upon supervisors
. . . Plaintiff does nosufficiently allegea plausiblanferenceor discriminationclaim under the
FMLA.” (ECFNo. 7-1at 20.)Plaintiff does not resporid this argument.

TheFMLA doesallow for individualliability. Haybargerv. Lawrence Cty. Adult Prob. &

Parole 667 F.3d 408, 413 (3d Cir. 201)he FMLA definesan “employer” as “any person
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engagedn commerceor in anyindustry oractivity affectingcommercevho employs50 ormore
employeedor eachworking dayduringeachof 20 or morecalendamworkweeksn the currentor
precedingcalendaryear” andincludes‘any persorwho acts,directly or indirectly, in theinterest

of an employerto any of the employeesf suchemployer.”29 U.S.C. § 2611(4)(A). “Section
2611(4)(A)(i)(1)’s inclusion of ‘any person who acts, directly or indirecthythe interest of an
employer’ plainly contemplates dh liability for FMLA violations may be imposed upon an
individual person Wwo wouldnot otherwise be regarded as the plaitgif@mployer.” Haybarges

667 F.3d at 413 (quoting 29 U.S.C. 8§ 2611(4)(A)(ii))(1)). Otherwise, that phrase adds nothing to
the deinition of an employerld.

Although the FMLA allows for individual liability, the CouBRANTS Defendants’
Motion to Dismiss Plaintiff's FMLA claim(Count Seven) against Dezend®fITHOUT
PREJUDICE, because as articulated abpseeSection IlI(D),suprg Plaintiff hasfailedto allege
sufficientfactualmatterto establisthewasanemployeeentitiedto FMLA leaveat thetime of his
termination. Without any factual allegationsregarding theotal number of hours worked, his
weekly schedule, histatusasafull-time or parttime employeeor any otherrelevantallegation,
he hasnotestablishedhathe workedatleast1,250 hoursn the previous 12-month peridxéfore
hisrequestasrequiredby theFMLA. 29 U.S.C. § 2611(2)(AxeeRodriguez2013 WL 179145,
at *3.

V. CONCLUSION

For thereasonsetforth above, Defendants’ Motioiw Dismissis GRANTED IN PART
andDENIED IN PART asfollows: (1) Defendants’ Motiorio DismissCountsOneandTwo as
to Dezendorfis GRANTED WITH PREJUDICE; (2) Defendants’Motion to Dismiss Count
Threeis GRANTED WITHOUT PREJUDICE asto DezendorandDENIED asto Costcq (3)

Defendants’Motion to Dismiss Count Fouris GRANTED WITHOUT PREJUDICE; (4)
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Defendants’Motion to Dismiss Count Five is GRANTED WITHOUT PREJUDICE asto
Plaintiff's claim for intentionalinfliction of emotionaldistressand WITH PREJUDICE asto
Plaintiff's claim for negligentinfliction of emotionaldistress (5) Defendant’s Motiono Dismiss
CountSix is GRANTED WITHOUT PREJUDICE; (6) Defendants’ Motion t®ismissCount
Sevenis GRANTED WITH PREJUDICE as to the NJFLA claim against Dezendorf,
WITHOUT PREJUDICE as to the FMLA claim against Dezendorf and WITHOUT
PREJUDICE asto the claimsagainstthe remainingDefendantsPlaintiff mayfile anamended

complaintwithin thirty (30) daysof theAccompanyingOrder.

Date:July 26, 2017 /s Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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