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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

CHRISTOPHER S. VASVARI
Executor of the Estate of
Adrain C. Hartung, Deceased

Plaintiff, :
V. : Civil Action No. 3:16-cv-6461BRM-TJB
MICHELL HARTUNG, : OPINION
Defendant

MARTINOTTI, DISTRICT JUDGE

Beforethis Court is DefendantMichell Hartung's (“Michell” or “Defendant) Motion to
Dismiss for Lack of JurisdictiofECF No. 4) Plaintiff Christopher S. VasvafiChristopher”or
“Plaintiff”), Executor of the Estate of Adrain C. Hartung (“Decedamt*Adrain”) opposes the
Motion. (ECF No.5-2) Pursuant to Federal Rule of Civil Procedure 78(a), the Court heard oral
argument on June 16, 2QXECF No. 10.) For the reasons set forth below, Defendant’s Motion to
Dismiss isDENIED.

l. BACKGROUND

This is anestate dispute betweengodson (Christopher), on behalf of the Estate of his
deceased grandfather (Adraiahd his godmothgiMichell). Michell was Adrairns daughtetin-
law. (Compl. (ECF No. 1Y 6 andCertif. of Michell Hartung (ECF No.-4 § 3).) On December
10, 2015 Deceent executed his last will and testament (“Will"), which indicatedwas “a
resident of and domiciled in the Township of Pohatcong, County of Weaarel State of New

Jersey.(Letters TestamentaECF No. 12) at 3) It also appointe®laintiff, hisgrandsonas the

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/3:2016cv06461/338659/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/3:2016cv06461/338659/11/
https://dockets.justia.com/

Executor ofhis Estate. [d. andECF No. 1 1 1 and Certif. of Christopher S. Vasvari (ECF3)o

1 3.)On that same date, Decedent also executed a “Third Amendment and Radtatethe
Adrain C. Hartung Deed of Trusthdicating his reslence as Pohatcong Township, Warre
County, State of New JersefECF No. 41 § 7andDeed of Trus(ECF No. 42) at 1) For several
years Decedenthad been sufferg with colitis wasin and out of hospitals and rehabilitations
centers, andltimatelyreached a “point where he needed assistance with certain activitiely of da
living.” (ECF Na 514.)On or arounddecember 31, 2015, Decedent moved to Country Meadows
Retirement Communities (“Country Meadows”), an assisted living htooated in Bethlebm
Pennsylvania.ld. 1 6.) On April 3, 2016, Decedent died testate in Northampton County,
Pennsylvania and his Will was admitted to probate. (ECF Nb) Michell lives in143 Oberly
Road,Phillipsburg, New Jersey. (ECF No. 11 2.)

During his lifetime Decedentvas the owner of 14143 Oberly Road, Phillipsburg, New

Jersey(the “Property”) “which consists of a residence, several structures, and severslofcre
farmable land.” Id. 1 5.) For years, Decedent allowed his son, Gary Hartung, who preééceas
him, and Defendant to live and farm at the Property pursuant to an orahtgasenent.I¢. 1 6.)
On May 12, 2015, Decedent and Defendant executed a written lease for theyP(lmpe] 5.)
Decedenalso owned numerous pieces of farming equipniecityding but not limited tdractors,
trucks, plows, combinesehicles, bins, augers, tools, vehicle parts, machinery and setap m
(the “Equipment”) (Id. 11 5, 7andseeECF No. 14 (listing more Equipment owned by Decedgnt
Plaintiff alleges he estimated value of Decedé&ntEquipment is $149,695.00, ECF Ne4,Jand
thatthe Equipment is the property tthe Estate(ECF No. 1 1 7.)

Plaintiff alleges at the time of Decedentleath Defendant was in possession of the

Equipmentowned by Decedent and continues to be in possession of, or have coetrohe



Equipment. id. 1 8) Plaintiff believes the Equipment is curreraiypefendant’s residenckdcated

at 143 Oberly Road, Phillipsburg, New Jerség. { 10.) Plaintiff hagormally demandedboth
orally and in writing Defendans return of all Equipment, but Defendant has “failed and refused”
to deliver any of the Equipmentd( 112.) Plaintiff alsd'believes that prior to Decedent’s death,
Defendantsold certain Equipment that was either wholly or partially ownedégedent’but
never provided Decedent Bfaintiff with the proceeds derived from the sald.f( 13.) Moreover,
Plaintiff also suspects “that subsequent to Decedent’s death, Defentthoedain Equipment
that was either wholly or partially owned by Decedentd’ { 14.) Again, Defendant has not
provided Plaintiff with the proceeds derived from thegedsale of the Equipment.id)
Defendant has “failed and refused” to provide infation regarding the status and location of the
Equipment or the sale of certain Equipmelut. { 15.)

As a result, on October 4, 2016, Plaintiff filed a Complaint against Daferalleging two
counts: replevin and conversioike€ECF No. 1.) In lieu bfiling an answer, Defendant filed a
Motion to Dismiss for Lack of Jurisdiction. (ECF No. 4.) Plaintiff omgzothe Motion. (ECF No.
5.)

. LEGAL STANDARD
When a defendant moves to dismiss a claim for lack of subject matseligtion under

Federal Rulef Civil Procedurel2(b)(1), the court must determine whether defendant is making
a “facial or factual challenge to the court’s subject matter jurisditt®auld Elecs., Inc. v. United
States 220 F.3d 169, 176 (3d Cir. 2000fortensen vFirst Fed.Sav & Loan Ass’'n 549 F.2d
884, 891 (3d Cir. 1977). Under a facial attack, the movant challengeg#hesudficiency of the
claim, and the court considers only “the allegations of the complaint and dasureterenced
therein and attached thereto in tight most favorable to the plaintiffGould Elecs.220 F.3d at

176;Mortensen549 F.2d at 891 (“The facial attack does offer similar safeguairttie folaintiff
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[as a 12(b)(6) motion]: the court must consider the allegations obthelaint as true.”) The Court
“may dismiss the complaint only if it appears to a certainty that the plaintifhatilbe able to
assert a colorable claim of subject matter jurisdicti@nG. v. Somerset Hills Sch. Disb59 F.
Supp. 2d 484, 491 (D.N.J. 2008) (citidgrdio-Medical Assoc., Ltd. v. CrozeZhester Med. Cty.
721 F.2d 68, 75 (3d Cir.1983)).

Under a factual attack, however, the challenge is to the trial courtg fysver to hear
the case.Mortensen549 F.2d at 891. Thus:

[T]here is substantial authority thétte trial court is free to weigh
the evidence and satisfy itself as to the existence of its power to hear
the case. In short, no presumptive truthfulness attaches to plaintiff's
allegations, and the existence of disputed material facts will not
preclude e trial court from evaluating for itself the merits of
jurisdictional claims.
Id. Moreover, in a factual attack, “the court may consider and weigh eédenside the pleadings
to determine if it has jurisdictionGould Elecs.220 F.3d at 178.

Regardess of the analysis, the plaintiff bears the burden of demonstrating sienexi of
subject matter jurisdictiorSee McCann v. Newman Irrevocable, B58 F.3d 281, 286 (3d Cir.
2006); Lightfoot v. United State$64 F.3d 625, 627 (3d Cir. 2009) (citi@grpet Grp. Int'l v.
Oriental Rug Importers Ass'1227 F.3d 62, 69 (3d Cir. 2000)).

Defendant has presented the Court with a factual attack bePDafisedant’'sMotion
contends the facts of the case preclude this Court from exeraidijggsmatter juridiction (ECF
No. 4). SeeYoung v. United Stated52 F. Supp. 3d 337, 345 (D.N.J. 201B0ding “[t]he
Government has presented this Court with a factual attack, as tleen@mnt contends that the
facts of the case preclude this Court from exercising subject maitatiction”). Therefore the

Court may make factual findings beyond the Complaint and iscowfined to presume the

allegations of the Complaiate trueld.



[11.  DECISION
Defendant argueBecedent’s “own declarations of residency as contaiméas recently
executed and acknowledged Will and Deed of Trust clearly estdbbksBtate of New Jersey as
his state of domicilé(Def.’s Br. (ECF No.4-4) at 5.)Plaintiff arguesPennsylvani@s Decedent’s
state of domicile because Decedent
told Plantiff and others that Country Meadows would be his final
home; he began the process of selling his former residence in New
Jersey; he moved all his significant personal items from the New
Jersey house to Country Meadows; and he was in the process of
helping his girlfriend move to Country Meadow to be with him.

(Pl.’s Opp. Br. ECF No. 52) at 5.)

“Federal courts are courts of limited jurisdiction that may only heaase ¢f the
constitution or a federal statute provides the court with jurisdictitatkson v. DeRiver & Bay
Auth, 224 F. Supp. 2d 834, 841 (D.N.J. 200@ding Kokkonen v. Guardian Life Ins. Co. of Am.
511 U.S. 375, 3771994). A District Court has the obligation to raise questions of subject matter
jurisdictionsua sponteSeeU.S. Express Lines Ltd. v. Higgjrg81 F.3d 383, 389 (3d Cir. 2002)
Empgrs Ins. of Wausau v. Crown Cork & Seal Co., 1805 F.2d 42, 45 (3d Cif.990).Federal
courts have original jurisdiction und28 U.S.C. § 133and28 U.S.C. § 1332, which provider
federal question jurisdictioand diversity jurisdiction, respectively other wordsfederal courts
have jurisdiction over “all civil actions arising unddéxe Constitution, laws, rotreaties of the
United State$ 28 U.S.C. § 1331.

Federal Courts are also vested with original jurisdiction over civil etfamere the
amount in controversy exceeds $75,000 and is between citizens dmtiftates, between citizens

of a state and citizens of a foreign state, or between a foreign statézerdof a stat” Jackson

224 F. Supp. 2d at 84titing 28 U.S.C. 8§ 1332)f a party is deceased, “the legal representative
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of the estate of a decedent shall be deemed to be a citizen only ohth8tsde as the decedént.
28 U.S.C. § 1332(c)(2McCann v. Newman Irrevocable T458 F.3d 281, 286 (3d Cir. 2006).

“Citizenship is synonymous with domicile, and ‘the domicile of an indiaids his true,
fixed and permanent home and place of habitation. It is the pladd@db,whenever he is absent,
he has the intention of returningMcCann 458 F.3d at 286 (quotindlandis v. Kling 412 U.S.
441, 454 (1973))In determining an individual’s domicile, courts consider severelofa,
including declarations, exercise oflpioal rights, payment of personal taxes, house of residence,
place of business, location of brokerage and bank accounts, location oé spalgamily,
membership in unions and other organizations, and driver’s license awctevelgistrationld.;
seeKrasnov v. Dinan465 F.2d 1298, 130(11972).

“An individual can change domicile instantiyMcCann 458 F.3d at 286. “To do so, two
things are required: ‘[h]e must take up residence at the new domicile, ancgshiatend to remain
there.”” 1d. (quoting Krasnoy 465 F.2d at 1300.) However, “[a] domicile once acquired is
presumed to continue until it is shown to have been chanittliell v. United States88 U.S.
350, 353 (1874)Therefore, there is “a presumption favoring an established domiciteaavew
one.”McCann 458 F.3d at 287.

Plaintiff has the burden of establishing jurisdiction a preponderance of the evidence
Id.; seeKokkonen 511 U.Sat 377 Kehr Packages, Inc. v. Fidelcor, In@26 F.2d 1406, 1409
(3d Cir. 1991).That said, “[i]f he court determines at any time that it lacks subyeater
jurisdiction, the court must dismiss the actiokéhr Packages, Inc926 F.2d at 1409. Thudj]t
is to be presumed that a cause lies outside this limited jurisdickokkRonen511 U.S. at 377.

Plaintift—the proponent of federal jurisdictierbearghe burden of establishing diversity

of citizenshipby a preponderance of the evidentés undisputed that for many years Decedent



was a resident of and domiciled in New Jersey, however, the fials he changed his domicile
on December 31, 2015, when he moved to Country Meadows, Pennsy(ZtiaNo. 57 6.)
Here,the English idiom, “A picture is worth a thousand words,” could nanbee accurateas
portrayed by the photographs attachedPtaintiff's Opposition (Ex. A to ECF No. 5) In
relocatingto County Meadow®ecedentook most of higpersonal belongings from his previous
residenceavith himand decorated his residence as if he intended to remain there indef(Bieely
ECF No. 51 7 and Ex. A to ECF No.BHebrought most of hifurniture,hung dozens of pictures
on the walls, displayed his toy car collection, set up his office desk Jaretipdozens of magrset
on hisrefrigerator.(Ex. A toECF No. 5) The belongings that didot fit in his Country Meadows
residencavere auctionedECF No. 511 7, 9.) In February 2016, Decedent took steps “to sell his
home that he shared with [his daughter] aiMihters Rd., Phillipsburg, NJ 08865, his residence
since 1987.71d. 1 9.) Moreoer, he made arrangements to have his girlfriend join him at Gountr
Meadows, by paying a $500 deposit to put her on the waiting list ierdsere. Id. T 8.) In
addition, Decedemnhovedto becloser toa“close friend” and former neighbor,” CharleSronce,
who he would visit and speak to on a weekly/daily bps@r to the move.I{. I 5) These are
clearly the actionsf an individual who not onlintended to chage his domicile to Pennsylvania
but in fact, did change his domicile to Pennsylvahkiathermore, te Court cannot conceive of a
situation where aelderly individualwould be a transient tenant in an assisted living facility

The Court findPefendant’sargument thaDecedent’s last Will and Deed of Trust indicate
his domicileas New Jesey, though true as of the date of executionpersuasivas to his
subsequentelocation to andntention toremain inPennsylvaniaFurther, vhile courts consider
several factors, including declarations, exercise of political riglagment of personal taxes,

house of residence, place of business, location of brokerage and banksdocatibn of spouse



and family, membership in unions and other organizationd, daiver’'s Icense and vehicle
registrationto determine intentMicCann 458 F.3d at 286, Decedent was older, retired, incapable
of driving, and did not lie in Country Meadows long enoudbefore his sudden death,vote or
become fully immersed in his new comnity. Nonethelesghestandardequires “intent” and the
Court finds Decedent intended to rema Pennsylvania indefinitelfjMicCann 458 F.3d at 286.
Accordingly, tre Court DENIES Defendants Motion to Dismiss for &ck of Jurisdictiorbased
on citizenship

At Oral ArgumentDefendant noted the valtionof the Equipment was conducted in 2007,
and questioadwhether the current value of the Equipment would satisfy the court’s pirtsdhl
monetay requiremenpursuant to 28 U.S.C. 832. SeeOral Arg. Tr. June 16, 2017 (“The basis
for the alleged amount in dispute, those numbers come off of a 2007 appfdise equipment,
so it's almost a decade old. I actually question whether we meet tha¢. Af@nbst with [] Your
Honor at thesame time | have no evidence to put before you here because we haven't had it
appraised in terms of my client. But it's probably close. It mayitq@reway.”).) Because this
Court has an obligation to address concerns over subject mattercpioisgdua sponteU.S.
Express Lines Ltd281 F.3dat 389, Plaintiff shall SHOW CAUSE within (30) days why the
action should not bdismissed fotack of jurisdiction under 28 U.S.@.1332for failure to meet

the monetaryhreshold.



V.  CONCLUSION
For the reasons set forth abotres Defendars Motion to Dismiss for Lack of Jurisdiction
(ECF No. 4 is DENIED and Plaintiff shall SHOW CAUSE within (30) days why the action
should not belismissed fofack of jurisdiction under 28 U.S.@.1332.An appropriate order will
follow.
Date:June22, 2017 /s/ Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE




