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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ANTHONY GERVASIO, RICHARD Civil Action No.: 17-cv-245 (PGS)

BONGIOVANNI, MICHAEL DINSE, JAMES

CLOUD, and CHRISTOPHER CARMANY,

Individually and on Behalf of All Other Persons MEMORANDUM AND

Similarly Situated ORDER
Plaintiffs,

V.
WAWA INC.,

Defendant.

SHERIDAN, U.S.D.J.

This matter is before the Court on PldfatAnthony Gervasio, Michael Dinse, James
Cloud, and Christopher Carmany’s (collectivelyldiRtiffs”) Motion to Conditionally Certify a
Collective Action under Section (1§ of the Fair Labor Standadct (FLSA), 29 U.S.C. § 216(b)
(ECF No. 37), based on allegats that Defendant Wawa misclassified Plaintiffs and other
assistant general managers éneafter, “AGM”) as “exemptunder the FLSA and failed to pay
them overtime for hours worked in excess of 40 hours per week.

BACKGROUND

On April 21, 2017, named plaintiffs fileddlm amended complainglleging they were
“mislabeled” under the FLSA as managers wheir tuties reflected thosd an hourly employee,
and, therefore, are entitled to unpaid overtimgega (Amended Compl. at { 1). On December
28, 2015, Wawa re-classified AGMs as nonsage employees under the FLSA; however,

Plaintiffs now seek to recover backpayr fanpaid overtime hours worked prior to the
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reclassification. Plaintiffs were all AGMs ®awa, which operates a chain of more than 720
convenience stores in New JgrsBennsylvania, Maryland, Delavea Virginia and Florida.l.

at § 22). Gervasio, a New Jersey resideas employed by Wawa as an AGM from September
2006 to April 2016 at the Bensalem, Levittowrardley, and Fairless Hills, Pennsylvania
locations. [d. at § 10). Dinse, a New Jersey residemtrked for Wawa from August 2009 to May
2014 as an AGM at Wawa'’s Tinton Falls, WalMireship, Farmingdale, and Shasta, New Jersey
locations. [d. at { 14). Cloud, a Maryland resident,sna Wawa’'s employ, as an AGM, from
November 2011 to March 2014 at their Glen Burnie, Annapolis, and Gambrills, Maryland
locations. [d. at 1 16). Finally, Carmany, a New Jersegident, worked as an AGM for Wawa
from December 2015 to March 2047 their Galloway Townshipgyentnor Heights, Northfield,
and Absecon, New Jersey locationd. at  18). Gervasio, Dinse, and Carmany all claim to have
worked between 50 and 55 hours a week, during webks they worked five or more shifts, but
did not receive payment for the hours worked in excess ofid@t.(1 50-51, 54). Similarly,
Cloud claims to have worked between 55 anché0rs a week, when he worked five or more
shifts, and he did not receive payment for the hours worked beyonid 44t { 53).

Plaintiffs allege that they, and similargjtuated employees, did not receive “overtime
wages for hours worked above 40 in a workweeld” &t 7 1). According to the Amended
Complaint, the work performed “did not includenagerial responsibilits& and did not require
“the exercise of meaningful independentdgment and discretionoacerning matters of
significance.” (d. at 11 58-59). Their primary job dutigglude: “working the cash registers,
making deli sandwiches, stocking shelves, rmileg the store, assisting customers, unpacking
merchandise, and other manual tasksl.’dt 1 61). Plaintiffs assdftat their jobs did not include:

“hiring, firing, disciplining, or directing the work of other ployees, and exercising meaningful



independent judgment and discretion,” as a manager wddldat(§ 62). According to the
Amended Complaint, Wawa'’s decision to classify all AGMs as exempt was part of a “centralized,
company-wide policy, pattern and/or practicéd. @t  66).

Plaintiffs also present a Wlea AGM Job Description, which generally describes the duties
and responsibilities of AGMs. (ECF No. 4@; “Job Description”). The Job Description
categorizes an AGM'’s duties into “Principal Datie“Essential Duties,and “Other Job Duties.”
(Id.). Under “Essential Duties,” Wawa identifies two key duties of AGMs: (1) Management and
(2) Cash Registerld. at 1-2). Under Management, AGMegrve a general supervisory role,
overseeing the overall operation of the stdee.at 1). As “Other Job Duties,” AGMs are expected
to: (1) handle the coffee arg®) work the oven station; Y&nd handle food servicdd( at 2-4).
Notably, the Job Description states that plosition is “based on 46.75 average hours work
week.” (d. at 5).

At deposition, Plaintiffs asserted that ttepent the majority aheir days performing non-
managerial work. Gervasio claimed that herg®0 percent of his timgorking as a cashier, 30
in the deli, and the remaining IOthe facilities aga. (ECF. No. 44-2, “Gervasio Dep. Tr.” at 368-
69). Similarly, Carmany explained that he dimt serve a supervisory role as AGM, although he
occasionally checked payroll, per his general manager’s request. (ECF No. 44-5, “Carmany Dep.
Tr.” at 129-34). However, when asked to breatddow he spent his shifts, Carmany explained
he spent 90-95 percent of his time cleansigcking, mopping, and halg the register.I¢. at
135-37). Similarly, Cloud denied performing aofythe “Management-Essential Duties” and
testified that 90 percemf his work involved working the caskegister or performing “other job
duties.” (ECF No. 44-4, “Cloud Dep. Tr.” at 167)68Lastly, Dinse tdffied that his daily

responsibilities as AGM entailedorking as a cashier, cleaniraecking bathrooms, and stocking



the cooler and coffee areas. (ECF No. 44-3, “Dinse. Tr.” at 243-45).He explained that the
bulk of his work involved serving ascashier or stocking the cooldd.(at 244).

Wawa’'s Rule 30(b)(6) witnesses alstiscussed the commonality of AGM duties
throughout the nation. At deposition, Rebecca AltenalVawa area manager, explained that the
AGM Job Description would have been the saratonwide, regardless size or region. (ECF.
No. 46-10, “Altemus Dep. Tr.” at 50). She atsgstified that Wawa has an employee handbook,
which sets forth various policies and procedutieat employees, including AGMs, are expected
to follow. (Id. at 53, 66, 117). Regardless of whetherchas an AGM or promoted to one, Wawa
expects AGMs to have completed “brand fundamémtaining, which includd register training,
sandwich making training, and shelve stock trainilth.at 130-32). Similarly, Melanie Hoffman,
a Wawa Compensation and Retirement Plans Femadestified at deposition about how AGMs
were paid. (ECF. 46-9, “Hoffman Dep. Tr.”Hoffman explained that on December 28, 2015,
Wawa re-classified AGMs as non-exempt employdes.at 19-20). However, prior to the re-
classification, all AGMs, regardless of the stategion, or size of the store, were exempt
employees under the FLSA and paid on salady at 20-23, 34).

Plaintiffs allege Wawa'’s failure to pay atiene is in violation of the FLSA, 29 U.S.C. §
201et seq.as well as state-law provisis under the New Jersey Wage and Hour Law (“NJWHL?"),
N.J.S.A. 88 34:11-56a to -588; Pennsylvania Minimum Wagkct (“PMWA”), 43 Pa. Cons.
Stat. § 333.104(c); Maryland Wage and Houwl(&MWHL"), Md. Code Ann. Lab. & Empl. 8§
3-401 to -428; and Maryland Wage Paymemi &ollection law (“MWPCL”"), Md. Code Ann.
Lab. & Empl. 88 3-501 to -509. Plaintiffs seekiiong this action on behalf of themselves and

similarly situated employees in New Jersey, Pennsylvania, and Maryland.



LEGAL STANDARD

The FLSA “was designed ‘to aid the unmated, unorganized and lowest paid of the
nation's working population; th#é, those employees who lackedfficient bargaining power to
secure for themselves a minimum subsistence wa8gtiiczyk v. Genesis Healthcare Cpo656
F.3d 189, 192 (3d Cir. 201ITgv’'d on other groundssenesis HealthCare Corp. v. Sym¢A69
U.S. 66 (2013) Symczyk )l Unless exempt as lzona fideexecutive, “[tihe FLSA requires
employers to pay overtime compensation for aplegee's work that i1 excess of forty hours
per week.”"Essex v. Children’s Place, IndNo. 15-5621, 2016 U.S. Dist. LEXIS 108853, at *9
(D.N.J. Aug. 16, 2016). In order to fall withine “executive exemption,” an employee must meet
the following criteria: “(1) the employee receigempensation on a salary basis, (2) [his or] her
primary duty is management of a recognized depant, (3) [he or] she customarily and regularly
directs the work of two or moremployees, and (4) [he or] sheshauthority tohire or fire
employees.”ld. at *9-10 (citing 29 C.F.R. § 541.100). “An employee’s primary duty is ‘the
principal, main, major or most imparit duty that the employee performdd. at *10 (citing 29
C.F.R. §541.700).

“Under Section 16(b) of the FLSA, an empdé@ymay bring an action against his employer
individually, on his own behalf, and colleatly, on behalf of other ‘similarly situated’
employees.Camesi v. Univ. of Pittsburgh Med. Ctr29 F.3d 239, 242 (3d Cir. 2013); 29 U.S.C.
§ 216(b). Although not defined in the FLSA, “sianly situated” has ben understood to mean
“that a plaintiff must ‘produce some evidenceydred pure speculation, of a factual nexus between
the manner in which the employer’s alleged polifgced her and the manner in which it affected
other employees.'Essex 2016 U.S. Dist. LEXIS 108853, at *12 (quotiS8gmczyk656 F.3d at

193). However, unlike class actions under Fedeudd of Civil Procedure 23, the FLSA requires



employees to actively “opt-in” tan FLSA collective action suiBee29 U.S.C. § 216(b) (“No
employee shall be a party plaintiff to any swadtion unless he gives htensent in writing to
become such a party and such consent is filélgercourt in which suchction is brought”).

The Third Circuit follows “a two-step procefss deciding whether aaction may properly
proceed as a collective action under the FLSZamesi 729 F.3d at 243 (citindavala v. Wal-
Mart Stores Ing. 691 F.3d 527, 535 (3d Cir. 2012)). Atep one, the court must make a
“preliminary determination as to whether thamed plaintiffs havenade a ‘modest factual
showing’ that the employees identified timeir complaint are ‘similarly situated.id. “If the
plaintiffs have satisfied theburden, the court will ‘conditionallgertify’ the collective action for
the purpose of facilitatopnnotice to potential opt-in plaintifisnd conducting pre-trial discovery.”
Id. “The sole consequence of conditional certificat®the sending ofaurt-approved written
notice to employees, who in tubrecome parties to a colleativaction only byfiling written
consent with the court3ymcyzk [I569 U.S. at 75 (citingdoffmann-La Roche Inc. v. Sperling
493 U.S. 165, 171-72 (1989)).

At step two, “with the benefit of discoverg, court following this approach then makes a
conclusive determination as to whether each plaintiff who has opted in to the collective action is
in fact similarly situated to the named plaintiffCamesj 729 F.3d at 243 (quotirgymcyzk656
F.3d at 193). At this step, ads employ a “stricter standardyhich requiresthe court to
“consider[] all the relevant fagsts and make[] a factual determtion on a case-by-case basis.”
Zavala 691 F.3d at 536. “While case specific, tHevant factors may include whether employees
have the same job descripticare subject to the same comspation plan, received the same
training, or whether they advance similar claimd aeek substantially the same form of relief.”

Essex 2016 U.S. Dist. LEXIS 108853, at *15. “Thieptmay be triggered by the plaintiffs’



motion for ‘final certification,” by the defendatmotion for ‘decertifiation,” or, commonly, by
both. If the plaintiffs succeed in carrying thegalvier burden at this stage, the case may proceed
on the merits as a collective actio@amesj 729 F.3d at 243.

ANALYSIS

|. Conditional Certification Analysis

The court’s decision ikssexs particularly instructive fopurposes of the present matter.
Essex 2016 U.S. Dist. LEXIS 108853, at *1&Essexinvolved the conditional collective action
certification of store managers at the Children’s Pli&teat *1-2. Like the present matter, the
named plaintiffs alleged that they workedeixcess of 40 hours per week and, despite their job
title, performed largely non-managerial taskk.at *2. Therefore, the plaintiffs claimed they
were misclassified as exempt under the FIaBA were entitled to unpaid overtime wadés.The
court ultimately concluded that since the evidedemonstrated that th@aintiffs were “from
seven different states[,] performed similar non-managerial duties for a majority of the time they
spent working, worked more than forty hmeuper week, and didot receive overtime
compensation,” they met their modest factual burtterat *22.

Here, the Court is satisfied that Plaintiffs havade “‘a modest factual showing of a factual
nexus’ between Defendant’s alleged misclassificatfaheir status as exempt and the manner in
which it affected others.Id. at *18. Plaintiffs have demonated that AGMs are subject to the
same Job Descriptions nationwide, and Watwa expects all AGMs to uniformly follow the
guidelines and policies set forth in their handbaakd training material. Wh regards to the Job
Description, Wawa not only directs AGMs how tafpem what they describ&s managerial tasks,
but also sets forth a laundrytlisf other non-managerial dutiesathAGMs are expected to do.

However, despite the Job Description identifyi‘Management” as an “Essential Job Dut[y],



Plaintiffs have unequivocally dexd performing any “managerial task All four plaintiffs claim
that the majority of their rg®nsibilities entailed non-manageriakks such as hdling the cash
registers, re-stocking shelvesdacoolers, and cleaning variousas of the store. Moreover,
despite performing largely non-managerial tasks and working more than forty hours, all four
plaintiffs have not been paiovertime. In short, likdeEssex Plaintiffs have demonstrated that
AGMs from three different statdgave performed these non-exempt tasks, while working more
than forty hours per week, and not receiving ovesttmmpensation. As such, the court is satisfied
that these facts suffice for the Court to find tRkintiffs have met theienient burden, under the
first step, of conditionallgertifying a collective actiorbee Camesiy29 F.3d at 243.

The Court is also unpersuaded by Defendaattempt to draw distinctions from each
individual Plaintiff, in an attempt to demonstrdkat Plaintiffs are not all “similarly situated.”
First, at this stage, the Court finds consideratibthe individual differences to be premature, as
“this inquiry necessarily addressee merits of Plaintiff's claim.’'See Goodman v. Burlington
Coat Factory No. 11-4395, 2012 U.S. Dist. LEXI$66910, at *26 (D.N.J. Nov. 20, 2012)
(refusing to consider evidenceatrshows differences among thaiptiffs, including their work
place behavior and poor performance records, dimseaddresses the merits of the plaintiff's
claims, which is better suited thte second stage). e, to the extent that distinctions can be
drawn from each individual Plaintiff, the recordveetheless demonstrates that all Plaintiffs still
worked over 40 hours a week, performed largely namgt duties, and were not paid overtime.
See, e.gRuffin v. Avis Budget Car Rental, LLSo. 11-1069, 2012 U.S. Dist. LEXIS 89651, at
*11 (D.N.J. June 28, 2012) (“At this stage, Plaintifs required only to demonstrate that they are

m

‘similarly situated, not identically situated.” (citation omitted)).



In short, the Court finds that Plaintiffs nteeir modest burden of denstrating that their
proposed collective action is similarly situated\s such, Plaintiffs’ Motion for Conditional
Certification is granted.

Il. Class Notice

“Upon conditional certification of a FLSAollective action, a court has discretion to
provide court-facilitated nate to potentially eligible members of the collective acti®earsall-
Dineen v. Freedom Mortg. Cor®27 F. Supp. 3d 567, 573 (D.N.J. 2014). “Such notice ensures
that employees receive ‘accurate and timelyagottoncerning the pendency of the collective
action, so that they can make informgekcisions about whether to participatdd. (quoting
Hoffman-La Roche Inc493 U.S. at 170).

Here, Plaintiffs request the Court approveittifiorm of notice and order Wawa to produce
a list of all AGMs that haveden employed by Wawa within thrgears of the Court’s order.
Specifically, Plaintiffs seek:

A list, in electronic format, of all peons employed by Wawa as AGMs from [three

years prior to the date of the Courtisder], to the present including: names,

addresses, telephone numbers, datesngbloyment, locations of employment,

social security numbers, and work and personal e-mail addresses
(Pls’ Brief in Support at 22). In their proposed fasfmotice, Plaintiffs ppvide a brief description
of the lawsuit, an explanation the proposed class’s members rights and the implications of joining
the class, a statement that Wawa is prohibited fegaliating against them from joining the class,
and a consent form for employees to opt itite collective action(ECF No. 46-21, “Notice
Form”). As such, the Court will grant Plaintiffequest for a list of all AGMs employed by Wawa
within the last three years. Wawa shall provilaintiffs with a list of all AGMs, the dates and

locations of employment, thdast known address, and thisist known phone number and email

address.



However, the major point of contention beem the parties is the scope of the notice
period. Plaintiffs seek for theotice period todate back three years from the filing of their
Complaint, January 12, 2017; as such, thecageriod would cover AGMs employed by Wawa
from January 12, 2014 to December 28, 2015, whewdMaclassified its employees. Wawa
contends that notice period should date back theaesyfrom the date of this Court’s order and be
limited to the locations where the named Plaintiffs worked.

Under the FLSA, a collective action for non-nahmaintiffs commences when he or she
files a written consent, not when the complaint was figae29 U.S.C. § 256(b). As such, the
Court limits the scope of notice to all AGMdw are or were employed by Wawa dating three
years back from this Court’s ordegee Adami v. Cardo Windows, 299 F.R.D. 68, 82 (D.N.J.
2014) (limiting the notice period to three years ptothe agreed notice dateot the filing of the
complaint). Additionally, the Court sees no basismit the conditional certification to the stores
where named Plaintiffs worked. As discussed apthe Court is satisfied that, at this juncture,
Plaintiffs have demonstratedaththe facts alleged eurepresentative dhe proposed collective
class; as such, there is no basis to limit the stmpaly locations where nzed Plaintiffs worked.

In sum, the Court defines the class as: Allidlials who are or were employed by Wawa as an
AGM in any of its locations dating threears back from this Court’s order.

It is also worth briefly noting that the Cawees no basis for granting Plaintiff's request

that that the statute of limitations for the pwtatcollective action members be equitably tolled.

(ECF No. 23). “[T]olling is appopriate if: (1) the defendant hadigely misled the plaintiff; (2)

! Because the Amended Complaint alleges willful violations of the FLSA, the Court finds that
three years prior to this order is the appropriate stétfdathe collective actionSee29 U.S.C.

§ 255(a) (stating that a “willful violation” of hFLSA “may be comme®d within three years
after the cause of action accrued”).

10



the plaintiff has in some extrethnary way been prevented froasserting his rights; or (3) the
plaintiff has timely asserted his righmistakenly in the wrong forum&damij 299 F.R.D. at 82
(citing Miller v. Beneficial Mgmt. Corp.977 F.2d 834, 845 (3d Cir. 1992)). “The remedy of
equitable tolling is extraordinargnd we extend it ‘only sparingly.3antos v. United States58
F.3d 189, 197 (3d Cir. 2009).

Here, the Court sees no basis for findieguitable tolling aplcable. The crux of
Plaintiffs’ argument is that because Wawa madeilateral decision to reclassify AGMs, potential
opt-in class members were unawaféhe collective action or the opponity to opt in. However,
that is not an extradinary circumstance wanting equitable tollingSee Titchenell v. Apria
Healthcare, Inc. No. 11-563, 2012 U.S. Dist. LEXIS 122759, at *22 (E.D. Pa. Aug. 29, 2012)
(finding unpersuasivthe plaintiff's argument that “the proped additional class members having
neither ‘timely knowledge of the existence of th@lective action’ nor ‘a opportunity to file a
written opt in form.”). Moreove nothing in the ecord suggests that Wa intimidated or
threatened its employees, in an attempt to ptepetential plaintiffs from joining the collective
action. Finally, Plaintiff's contention that Wawaisled Plaintiffs bymisclassifying AGMs as
exempt is unavailing. An employ&actively misle[ads] tk plaintiff” when hg or her “own acts
or omissions have lulled the plaintiff into fg@ng prompt attempts to vindicate his [or her]
rights.” Oshiver v. Levin, Fishbein, Sedran & Berma F.3d 1380, 1387 (3d Cir. 1994) (quoting
Meyer v. Riegel Prods Corpr20 F.2d 303, 307 (3d Cir. 1398. On this recal, there is nothing
to suggest that Wawa has engaged in any deeegtinduct for which this court could reasonably
conclude that Plaintiffs’ rights were interfered hvitin sum, “the circumstances of this case are

not substantially different from other FLSA cageas such, the Court sees no reason to grant

11



Plaintiffs’ request that the statudélimitations be equitably tollectee Tidd v. Adecco USA, Inc.
No. 07-11214, 2008 U.S. Dist. LEXIS 69825}a7 (D. Mass. Sept. 17, 2008).
ORDER
Having carefully reviewed and taken into ciolesation the submissions of the parties, as
well as the arguments and exltshiherein presented, and for garaise shown, and for all of the
foregoing reasons,
IT IS on this 10th day of January, 2018,

ORDERED that Plaintiffs’ Motion to Conditionallfertify Collective Action and to Approve
and Facilitate Notice to Similarly Situated Employees (ECF No. 3SBRANTED and this
collective action is conditionally certified Pursiagto 29 U.S.C. § 216(bdf the Fair Labor
Standards Act as a collective of all formessfstant General Managgf®A\GMs”) employed by
Defendant, Wawa, Inc., natiome at any time from January 10, 2015 through December 28, 2015
(the “Collective”);and it is further

ORDERED that within 10 days of the entry of trasder, Defendant wilprovide to Plaintiffs
a list, in electronic formatf all persons employed by Wawa as AGMs nationwide including:
names, addresses, telephone numbers, dates of employment, locations of employment, and work
and personal e-mail addressand it is further

ORDERED that the form of the Notice and Consendtin Form shall be the Notice attached
as Exhibit U to Plaintiffs’ Motion, so long as theriod of time conforms ith this Order; and it
is further

ORDERED that Notice and Consent to Join Forms shall be sent to all members of the

Collective via First Class U.S. Mail and email; and it is further

12



ORDERED that a Reminder Postcard shall issie First Class U.S. Mail and email to
members of the Collective who, as of half-way through the completitheafotice period, have
not submitted a completed Consent to Join Form; and it is further

ORDERED that Plaintiffs are authorized to createvebsite where members of the Collective
may review the Notice and eleatically submit a Consent toidd=orm; and it is further

ORDERED that a copy of the Notice gl be posted in a conspicus location in the “break
room” or similar office space where such legal notices are normally posted at each of Defendant’s

locations in which Collective members are or were employed.

s/Peter G. Sheridan
PETERG. SHERIDAN,U.S.D.J.
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