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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

DELAWARE VALLEY BINDERY INC,
Civil Action No. 17-0422BRM-TJB
Plaintiff,

V.

MICHAEL RAMSHAW, TONY

MAGALETTA, MIDAMERICA

EQUIPMENTSOLUTIONS,LLC, and :

JOHNDOES1-10, : OPINION
Defendang. :

MARTINOTTI , DISTRICT JUDGE

Beforethis Courtis DefendantdMidAmericaEquipment Solutiong,LC (“MidAmerica”)
and Michael Ramshaws (“Ramshaw”) (collectively, “Defendang’)! Motion to Dismiss the
Complaint,pursuanto FederalRule ofCivil Procedure 12(i6). (ECFNo. 6.) Plaintiff Delaware
Valley Bindery, Inc. (“Plaintiff”) opposeshe motion.(ECFNo. 10.) Pursiantto Feceral Rule of
Civil Procedure 7®), the Court did notearoral argument For the reasonsetforth below,
Defendant Motion to Dismissis GRANTED in part WITHOUT PREJUDICE andDENIED

in part.

! The ComplaintalsoassertslaimsagainstlohnDoes 1-10 and Tony Magaletta(*Magaletta”),
however the Motion to Dismissis submittedon behalfof RamashavandMidAmerica.(ECFNo.
6-2.) DefendantdelieveMagalettahasnotbeenserved (id. at 1 n.1),andindeed, n@appearance
hasbeenenteredon hisbehalf. Therefore this Opinion appliesonly to the moving defendants,
RamashavandMidAmerica.
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l. BACKGROUND

For the purpose ahis Motion to Dismiss,the Courtacceptghefactualallegationan the
Complaintastrue anddrawsall inferencesn thelight most favorabldo Plaintiff. SeePhillips v.

Cty. of Allegheny515F.3d 224, 2283d Cir. 2008).

At all times relevant, Plaintiff was a New Jersey corporation engageu ibusiness of
graphic artsyhich has since closedCompl. (ECF No. 41) at Ex A 1 5.)In 2004, Plaintiff and
Defendants entered into an oral agreement for Defendants to sell Platbiriting/finishing
equipment.” [d. 11 4, 6.) Specifically, Ramshaw “came to [P]laintiff's business to do amiappr
of the equipment and thereafter entered into the oral agreement to sell the equi@dcheh6.)
Initially, pursuant to the agreemebtefendants “were to receive a 7% commission on the sale of
[P]laintiff's equipment plus expenseslt( ] 7.) Howeverthe agreement was modified, wherein
Defendants were to receive a 10% commission but would cover their own expleh§e8.)(All
equiprent was to be sold “AS IS, WHERE IS’, no warranties expressed or imgiéuspected
by any customer. All equipment was sold free and clear of all lics{ 9.)

A third party,E&M Bindery, allegedly purchased several pieces of Plaintiff's equipment
for $55,000. Id. T 10.) On September 10, 20%M Bindery received the equipmerdnd on
October 15, 2015, Defendants received payment from Liberty Cdpéapmpany through which
E&M Bindery financed the purchasgd. § 11.) Plaintiffclaimsit is owed $30,038.84 from this
sale. (d.)

Plaintiff contends'Defendants have also charged for expenses, which was not part of the
amended agreement and have kept commission for equipment that has not beell sHI&2’ Y
Lastly, it alleges Fox Bindery Group, another third paatyangedo purchase equipmehfrom

Plaintiff” and “[a] $5,000 deposit was giver{ld. T 13.) Plaintiff does ngirovidethe terms of the



agreement with Fox Bindery Groupspecificallyallege Defendants arranged the saileeceived
the deposit, bualleges‘[D]efendants gave Fox Bindery Group $5,000 of [P]laintiff’'s money”
when the sale did not go forwardt.

On or about October 6, 2017, Plaintiff filed a Complaint against Defendants in the Superior
Court of New Jersey Law Division, Mercer County, alleging six causes oha¢fi) breach of
contract (Count I); (2) violation of the covenant of good faith and fair dealing (CourB)I
negligence (Count Ill); (4) violation of the New Jersey Consumer Frau(f@€A”) (Count IV);

(5) commission of common law legal and equitable fraud (Count V); and (6) joint and several
liability (Count VI). (See id) On January 20, 2017, Defendants filed a Notice of Removal. (ECF
No. 1.) On February 10, 2017, Defendants filed a Motion to Dismiss. (ECF No. 6.) Plaintiff
opposes the motion. (ECF No. 10.)
Il. LEGAL STANDARDS
A. Federal Rule of Civil Procedure12(b)(6)

In decidinga motion to dismisspursuanto FederalRule of Civil Procedurel2(b)(6), a
district courtis “requiredto acceptastrue all factualallegationsin the complainianddraw all
inferencesn thefactsallegedin thelight most favorabléo the[plaintiff].” Phillips, 515 F.3dat
228.“[A] complaintattackedya .. .motionto dismissdoes noheeddetailedfactualallegations.”

Bell Atl. v. Twombly 550 U.S. 544, 555 (2007)However,the Plaintiff’'s “obligation to provide
the ‘grounds’ of hisentitle[ment] to relief’ requiresmore than labels and conclusionsand a
formulaicrecitationof theelementf acauseof actionwill not do.”Id. (citing Papasarv. Allain,
478U.S.265, 286 (1986)). A couit “not boundto accepiastrue alegal conclusioncouchedasa

factual allegation.” Papasan 478 U.S. at 286. Instead,assuming thdactual allegationsin the



complaintaretrue, those”[flactual allegationamustbe enougho raisearight to relief above the
speculativdevel.” Twombly 550U.S. at 555.

“To survive amotion to dismiss,a complaint mustontain sufficient factual matter,
acceptedastrue, to ‘stateaclaim for relief thatis plausible onts face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibility whenthe
pleadedfactual contentallows the cout to draw the reasonablenferencethat the defendants
liablefor misconductlleged.”ld. This“plausibility standard’requireshe complainallege“more
thanasheermossibilitythatadefendanhasactedunlawfully,” butit “is notakinto a‘probahlity
requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations” are not
required, butmore than‘an unadorned, the defendamrmedme accusation’must be pledit
must include‘factual enhancementsand not just conclusorgtatementor arecitationof the
elementf acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determiningwhethera complaintstatesa plausibleclaim for relief [is] . . . acontext
specifictask that requires theeviewing courtto draw on its judicial experienceand common
sense.’Igbal, 556 U.S. at 679.“[W]here the well-pleadedfacts do notpermitthe courtto infer
more than the mere possibility of misconduct, the complairtas alleged—but it has not
‘show[n]'—'that thepleaderis entitledto relief.”” 1d. at 679 (quoting~ed.R. Civ. P.8(a)(2)).

B. Federal Rule of Civil Procedure9(b)

Fraud based claims are subject to a heightened pleading standard, requiaingfatpl
“state with particularity the circumstances constituting fraud or kest&ed. R. Civ. P. 9(bJor
a fraudbased claim, a court may grant a motion to dismiss pursuant to Federal Rule of Civil
Procedure 9(b) if the plaintiff fails to plead with the required particule®i Frederico v. Home

Depot 507 F.3d 188, 2602 (3d Cir. 2007)The level of particularity required is sufficient details



to put the defendant on notice of the “precise misconditbtwhich [it is] charged.ld. at 200
(citation omitted). At a minimum, Rule 9(b) requires a plaintiff to allege the “esseatiaiaf
background that would accompany the first paragraph of any newspapertatys the ‘who,
what, when, where and how’ of the events at issreré Suprema Specialties, Inc. Sec. Ljtig.
438 F.3d 256, 27487 (3d Cir. 2006) (citation omittedfhe heightenegleadingstandardetforth
in Rule 9(b)appliesto Plaintiff's CFA andcomnon law fraud claims.Deweyv. VolkswageiA\G,
558 F. Supp. 2d 505, 524D.N.J. 2008) (applying Rule 9(bjo CFA and commoraw fraud
claims).
[I. DECISION
A. Breach of Contract —Count |
Defendand arguethatwhile Plaintiff “assertghat[D]efendantdreache@noralagreement

that the partiesenteredinto in 2004, pursuanto which [D]efendantsagreedto sell [Plaintiff's]
equipmentn exchangdor 10% commissions,it “fails to pleadsufficient factsto establishany
breachof this agreement.(ECF No. 6-2 at 4.) Defendanfurther contend<Plaintiff hasnot pled
factssufficientto establisithatany of the followingactionswereabreachof theoral agreement:
“(i) not payingamountsowedto [Plaintiff] for a completedsaleto customeE&M Bindery; (ii)
giving customer~ox Bindery Group ‘$5,000 ofP]lainitff's money’ after receivinga deposit of
that amount;and (iii) chargingfor expensesand keepingunearnedcommissions. (Id. at 5.)
Plaintiff argues

Defendantavereto sell [P]laintiff’'s equipment, take e@ommission

andprovide theestto [P]laintiff. With some othe equipment, they

failed to sell or makean effort to sell. With other equipment, they

improperly kept a deposiVith others, they digell the equipment

andhavefailedto provide the proceeds the[P]laintiff aftertaking

theircommissionThisis all pledin the Complaint.

(ECFNo. 10at3.)



“A partyallegingabreachof contractsatisfiesits pleadingrequirementf it alleges(1) a
contract;(2) a breachof that contract;(3) damagedlowing therefrom;and (4) that the party
performedts own contractual duties¥ideoPipeline,Inc. v. BuenaVistaHomeEntm't, Inc., 210
F. Supp. 2d 552, 56(.N.J.2002)(citationsomitted).

Defendantsio not disputehat a contractexisted.(ECF No. 11 at 4 (“Defendantsdo not
disputethat DefendantMidAmerica [] enteredinto avalid oral agreementvith [Plaintiff.]”).)
Further,Defendantslo notarguePlaintiff did notperformits own contractual dutiesSeeECF
Nos. 6-2 and 11.) Rather, Defendantsargue Plaintiff's breachof contractclaim should be
dismissedsolely becauset failed to pleadfactual allegationssufficient to supportany alleged
breachof theoralagreement(ECFNo. 11at4.) The Court disgrees.

The oral agreement provided Defendants were to sell Plaintiff's binding and finishing
equipment for 40% commissionbut tocover their own expenses. (ECF No. 1 at Exhib{fAd,

6, 8.) Defendants sold some equipment to E&M Bindery, received payment from the sale, but
never paid Plaintiff its shareld( 11 1011.) Because Defendants are only to receive a 10%
commission,the Gurt finds Plaintiff has sufficiently pled Defendants breached their oral
agreementPlaintiff further alleges “Defendantsgave also charged for expenses, which was not

part of the amended agreement and have kept commission for equipment that has not been sold.”
(Id. 1 12.)Because Defendants were to cover their own expenses and ongceanmission for
equipment that was kb Plaintiff has sufficiently pled a breach of the oral agreement. Lastly,
Plaintiff alleges Defendants returned a $5,000 depodioioBindery Group that belonged to
Plaintiff, after a sale failed to go through. While Plaintiff did not specifica#iiesevery purchase
requireda deposit, the Complaint suggests that was part of the agredroemxample E&M

Bindery provided a deposit of $5,000 when agreeing to purchase Plaintiff's equiphesd. {



10.) Therefore, the Court findBlaintiff has sufficiently pledhat Defendants breached the oral
agreement and Plaintiff's alleged damages clearly arise from that bré@acbrdingly,
Defendang’ Motion to Dismis<Plaintiff's breach of contract (Counti§ DENIED.

B. Breach of Covenant of GoodFaith and Fair Dealing—Count Il

DefendantarguesPlaintiff hasnot satisfiedits burdento pleadfactsalleging Defendants
actedin “bad faith or with amaliciousmotive” becauseéhe Complaint includes only conclusory
assertionghat Defendantsfailed to actin goodfaith” but offers no supportor this assertion.
(ECFNo. 6-2at 7.) Plaintiff maintainghatbecausét sufficiently pledtheelementf abreachof
contract, it haspledtheelementf animplied covenant of goothith andfair dealing.(ECFNo.
10 at 5-6.) Plaintiff further contendsDefendants'enteredinto a contractwith [Plaintiff] to sell
their equipment, digell some equipmergndkeptthe moneylt is allegedthatthis wasnot done
in goodfaith, andtherearecertainlysufficientfactspledin the Complainto supportsaidclaim.”
(d. at6.)

Pursuanto New Jerseylaw, dl contractshaveanimplied covenant ofjoodfaith andfair
dealing,which prohibitseitherpartyfrom doing“anythingwhichwill have theeffectof destroying
or injuring theright of the othempartyto receivethe fruits of the contract.”Fieldsv. Thompson
Printing Co, 363 F.3d 259, 27(Bd Cir. 2004)(citationsomitted); seeBrunswickHills Racquet
Club, Inc. v. Route 18 Shoppin@tr. Assocs.182 N.J. 210, 224-25 (2005 R.J. GaydosIns.
Agency]nc.v. National Consumens. Co,, 168N.J.255, 276 (2001)A plaintiff maybeentitled
to relief underthe covenant [of goodaith and fair dealing]if its reasonableexpectationsare
destroyedvhenadefendanactswith ill motivesand withoutanylegitimatepurpose.’DiCarlo v.
St. Mary Hosp, 530F.3d 255, 267(3d Cir. 2008) (quotingBrunswickHill Racquet Clubinc.,

1182N.J.at 226;Graco,Inc. v. PMC Global, Inc., No. 08-1304, 200VL 904010(D.N.J.2009)



(“A defendantvho acts with improper purpose ai motivemaybefoundliable for breachinghe
implied covenantif the breach upsets theplaintiffs reasonableexpectatios under the
agreement.”)

In pleadingDefendand violated the covenant of goothith and fair dealing, Plaintiff
adequatelyassertsDefendantsactedwith ill motive to the detrimentof Plaintiff's reasonable
expectations(SeeECFNo. 1-1 at Exhibit A 1110-13, 25.Specifically,Plaintiff plead:

Defendantdailed to actin goodfaith whenrenderingperformance

under thecontractsbinding thepartiesand/orby failing to render

timely and/orvalid and/oreffective performance and/dsy failing

to render full and complete performance under the

warranties/guaranteesd/orby concealingor misrepresentinghe

respectiveparties’obligations and/or duties undsame.
(Id. 1 25.)While Defendants correctthatthis conclusorystatemenalonedoesnotsufficeto plead
a causeof action,this statementakenin the context of thentireComplaintis enoughto support
a breachof the covenantof goodfaith andfair deal. Plaintiff sufficiently pled Defendants sold
some equipment to E&M Bindery, received payment from the sale, but never paid Rlgintiff
share. I[d. 11 1011.) Plaintiff further alleges “Defendants have also charged for expenses, which
was not part of the amended agreement and have kept commission for equipment that bas not be
sold.” (Id. § 12.) Lastly, Plaintiff alleges Defendants returned a $5,000 deposit to Fox Bindery
Group that belonged to them, after a sale failed to go thrdtmtthesereasonsPefendants’
Motion to DismissCountTwo is DENIED.

C. Negligence-Count llI

DefendantrguesPlaintiff's negligenceclaim should balismissedecausehe Complaint

does noexplainhow Defendant®wedPlaintiff a duty ofcareor breachedhatduty ofcare.(ECF

No. 6-2at 8.) Plaintiff doesnot respondo this argument(SeeECFNo. 10.) As aresult,in their

reply Defendantsarguesince Plaintiff offers no responséo this argument, it hasessentially



abandonedts negligenceclaim.” (ECF No. 11 at 3.) Indeed,[w]here anissueof fact or law is
raisedin an openingbrief, butit is uncontestedn the oppositiorbrief, the issueis considered
waivedor abandonebly the non-movant.Lawlor v. ESPNScouts|.LC, No. 10-5886, 201IVL
675215,at*2 (D.N.J.Feb.16, 2011)citing Conroyv. Leone 316Fed.App'x 140, 144 n.J3d
Cir. 2009) (“We find this undevelopedargumenthasbeenwaived.”)). Accordingly, Count Il
could bedismissedor this reasonalone.Nonethelessthe Courtwill considerthe merits of the
claim.

To statea causdor negligencaunderNew Jerseyaw, a plaintiff must plead: (1) [a] duty
of care,(2) [a] breachof [thaf duty, (3) proximatecauseand(4) actualdamages.Polzov. Cty of
Essex 196 N.J. 569, 584 (2008)). The threshold inquiryin a negligencectionis whether the
defendanbwed theplaintiff a dutyof care.”Holmesv. Kimco RealtyCorp, 598 F.3d 115, 118
(3d Cir. 2010). “UndemNew Jerseyaw, ‘whethera persorowesa duty ofreasonablearetoward
another turns owhetherthe impogion of sucha dutysatisfiesan abidingsenseof basicfairness
underall of thecircumstances light of considerations of public policyHolmes 598 F.3cat 118
(quotingMonacov. Hartz Mountain Corp,.178N.J.401, 418N.J.2004)).

The economic loss doctrinegarsclaimsfor negligencebetweerpartiesto acontract.SRC
Const. Corp. of Monroe. Atl. City Hous. Auth.935F. Supp. 2d 796, 80(D.N.J.2013). “Under
New Jerseyaw, atort remedydoes notrisefrom acontractuarelationship unless thbreaching
partyowesanindependent duty imposédxy law.” Skypala v. Mortg. Elec. Registration Sys., ,Inc.
655 F. Supp. 2d 451, 460 (D.N.J. 20Q0Quoting Saltiel v. GSI Consultants)nc., 170N.J. 297,
316 (2002))[M]ere failure to fulfill obligationscontainedn the parties’contract including the

implied duty of goodraith andfair dealing,is notactionalte in tort.” Id. Therefore,‘[w]ithout an



independent duty imposdxy law, Plaintiffs’ negligenceclaim is barred.”Rost v. Aveldortg.,
LLC, No. 15-3254, 2015 WL 6737026, at *5 (D.N.J. Nov. 3, 2015).

In its Complaint, Plaintiff merely pled Defendants owed a legal duty to Plaititdy
breached that duty, and as a direct and proximate result of said negligena#f Bletatined
damages. (ECF No. 1-at Exhibit A 11 2381.) Plaintiff does not identify what independent duty,
if any, Defendants owed to Plaintiff and a duty cannot arise from their caatraetationship
unless Defendant owed an independent duty imposed by\Slayala, 655 F. Supp. 2dt 460
Given the inadequacies laintiffs Compaint and the fact thdllaintiff did not oppose this
portion to the motion, Defendants motion to Dismiss Count HRANTED.

D. CFA and Common Law Legal and Equitable Fraud —Counts|V and V

DefendantsarguePlaintiff's “Complaint lacks any of the[] basicfacts for its CFA and
commonlaw fraud claims. It fails to identify the date,time, place,speakeror content ofany
purportedmisrepresentation®or doesit identify any materialomissions.(ECFNo. 6-2at 11.)
DefendantdurthercontendPlaintiff's fraud claimsfail becauseéhe Complaint does netatewhat
aspectof Defendantspurportedrepresentationsr omissionsarefalseor misleadingnor doest
containanyfactssuggestindpefendantvereawareof thefalsity of anyof thestatementsallegedly
made.(ld.) In addition,DefendantsassertPlaintiffs CFA claim must bedismissedbecausehis
casaloesnot involve asaleof consumer goods the publicatlarge.(ld. at 12-13.)Plaintiff argues
it allegedDefendant'essentiallykept funds belongindo the[P]laintiff, intending[P]laintiff[] to
rely upon[D]efendantgo sell their equipmentanddeliver the proceeds’andPlaintiff did in fact
rely on Defendantsandhasbeenharmed(ECFNo. 10at7.)

The CFA statesjn pertinentpart:

The act, use oremploymentby any personof any unconscionable
commerciapractice deceptionfraud,falsepretensefalsepromise,

10



misrepresentationpr the knowing, concealmentsuppressionor

omissionof anymaterialfact with intentthat othersrely uponsuch

concealmentsuppression or omissiom connectiorwith the sale

or advertisemenbf any merchandiseor real estate,or with the

subsequenterformancef such persorasaforesaidyhetheror not

anypersorhasin factbeenmisled,deceivedr damagedhereby,s

declaredo beanunlawful practice;. . . .
N.J.S.A. 856:82. Courts havénterpretedhis sectionto requirethe followingthreeelementgo
stae acauseof actionunder theCFA: “1) unlawful conducby defendant?) anascertainabléoss
by plaintiff; and3) acausarelationshipbetweerthe unlawful conduandtheascertainabléoss.”
Boslandv. Warnock Dodgédnc., 197N.J.543,557 (2009)(citing Int’'l Union of Operating Engs
Local No. 68WelfareFundv. Merck & Co., Inc., 192N.J. 372, 389 (2007)).

An “unlawful practice”is definedas:

The act, use oremploymentby any personof any unconscionable

commerciapractice deceptionfraud,falsepretensefalsepromise,

misrepresentationpr the knowing, concealmentsuppressionor

omissionof anymaterialfact with intentthat othersrely uponsuch

concealmentsuppression or omissiom connectiorwith the sale

or advertisemenbf any merchandiseor real estate,or with the

subsequenterformancef suchpersorasaforesaidyhetheror not

any person has in fact been misled, deceived or damaged

thereby. . . .
N.J.S.A. 56:8-2The [CFA] createsthree categoriesof unlawful practices:affirmative acts,
knowing omissionsandviolations ofstateregulations.’Maniscalcov. BrotherInt’| Corp. (USA)
627F. Supp. 2d 494, 49®.N.J.2009) (quoting/ukovichv. Haifa, No. 03-737, 200TVL 655597,
*9 (D.N.J.Feb27, 2007)citing Coxv. SearsRoebuck& Co., 138N.J.2, 17 (1994)))Affirmative
actsrequire no showing of intent dehalfof thedefendantSee Cox138N.J.at 17; Fenwickv.
Kay Am. Jeep,Inc., 72 N.J. 372, 378 (1977). “Thus, defendantwho makesan affirmative
misrepresentatiois liable evenin theabsencef knowledge of théalsity of themisrepresentation,

negligenceor the intentto deceive’ Vukovich 2007WL 655597,at *9 (citation omitted).“In

11



contrastwhenthe allegedconsumefraud consists oin omission, glaintiff must showhatthe
defendanactedwith knowledgetherebymakingintentanessentiaklementof thefraud. Id.

“The third category of unlawful acts consists of violations ofpecific regulations
promulgated under tHEFA].” Cox 138N.J.at18-19."In thoseinstancesintentis notanelement
of the unlawfulpractice andthe regulations imposgrictliability for suchviolations.”ld. (citation
omitted).Unlawful actsexpresslyegulatedy otherstatutesregulations, orules not promulgated
under theCFA cangiveriseto aCFA claim. SeeLemelledov. BeneficialMgmt. Corp. ofAm, 150
N.J.255, 266-73 (1997)4endersorv. HertzCorp. No. L-6937-03, 2008%VL 4127090at*5 (N.J.
SuperCt. App.Div. June 22, 2006However theCFA does notreatestrictliability for violations
of otherstatutesyegulations, orulesnot promulgated undéhe CFA. SeeHenderson2005WL
41270904t *5.

An “ascertainableloss” is one that is “quantifiable or measurable.’Thiedemannv.
Merceds-BenzUSA,LLC, 183N.J. 234, 248. (2005). Aplaintiff mustsuffer a definite, certain
and measurabldoss, rather than one that is merely theoretical.” Bosland 197 N.J. at 558.
Additionally, plaintiffs must set forth allegationssufficient to show thosdossesare causally
connectedo defendant’sallegedconduct.Bosland 197 N.J. at 557. It is not sufficientto make
conclusory or broad-brusillegationsregardingdefendant’sconduct;plaintiff mustspecifically
pleadthosefacts. TorresHernandez No. 08-1057, 2008VL 5381227,at *7 (D.N.J. Dec. 17,
2008).This requiresfor example pleadingwhenandto whom theallegedfraudulentstatements

weremade.SeeDewey 558F. Supp. 2cat 527.

To state a claim focommon law fraud under New Jersey law, a plaintiff must allege “(1)

[the defendant made] a material misrepresentation of a presently existipgstorfact; (2)

knowledge or belief by the defendant of its falsity; (3) [the defendant had] anant#mat the

12



other person rely on it; (4) reasonable reliance thereon by the other person; arsdl{igre
damages.Triffin v. Automatic Data Processing, In894 N.J. Super. 237, 246 (App. Div. 2007)
(citing Gennari v. Weichert Co. Realtors48 N.J. 582, 610 (1997)).

The Court findsPlaintiff hasfailed to pleadanyfactsdemonstratind>efendantengaged
in anunlawful conductn violation of the CFA or Defendantsnadea materialmisrepresentation
in violation of theNew Jerseycommonlaw fraud In support ofits CFA claim, in the Complaint,
Plaintiff allegesjn relevantpart:

39. Defendantsand/or Defendants’agents and/or brokers and/or
independent contractors and/@alespeopleand/or employees
and/orrepresentativeand/orservantsand/or workmerengagedn

an unconscionablecommercial practice, deception,fraud, false
pretensefalse promiseor misrepresentatioagainstPlaintiff.

40. Defendantsknowingly concealed,suppressedr omitted a
material fact from Plaintiff with intent that Plaintiff[] rely upon
same.

41. Plaintiff in fact reasonably relied upon the aforesaid
concealmentand/or omissions ofmaterial fact to Plaintiff's

detriment.

42. The aforesaid misrepresentationswere material to the
transaction(satissue.

43. As a result of Defendants’aforesaid misconduct, Plaintiff

sustainedan ascertainabléoss capableof being calculatedwith a

reasonablelegreeof certainty.
(ECF No. 1-1 at Ex. A 1 39-43.) Plaintiff offers no factual allegationsto supportits bare
conclusionghatDefendantSengagedn anunconscionableommerciapractice deceptionfraud,
falsepretensefalsepromise omisrepresentatioagainstPlaintiff” and“concealedsuppressed or

omittedamaterialfact from Plaintiff” in CountlV. (Id. { 50.)

In support ofits commonlaw fraud claim, Plaintiff allegesjn relevantpart:

13



made’ Id.

50. Defendantsand/or thesalespeopland/oragentsand/or brokers
and/or independent contractors and/@mployees and/or
representativesind/or servantsand/or workmen that Defendants
authorized to market or sell the property made certain
misrepresentationandbr omissions ofpresentlyexisting or past
fact material fact to Plaintiff with regard to the transaction.
Specifically, those misrepresentationsincluded, but are not
necessarylimited to, the nature ofthe parties’ respective
relationships, the nature of tipgoperty and the existenceand/or
issuanceof warrantiegelativeto the property.

Indeed, the onlystatemenin the entire Complaintregardingthe subjectof the alleged
unlawful conducendmisrepresentationsr omissionss that “thosemisrepresentationgscluded,
but arenot necessarilyimited to, the nature of thparties’respectiverelationships, the nature of
the propertyandthe existenceand/orissuance ofwarrantiesrelativeto the property.” id. § 50.)
This is not sufficient. To satisfy the heightenedpleading standard dfederalRule of Civil
Procedure 9Plaintiff “must plead or allege the date,time and place of the allegedfraud or
otherwiseinject precision or someneasureof substantiationnto afraud allegation.”Pereira v.
AzevedpNo. 12907, 2013 WL 1655988, at *3 (D.N.J. Apr. 17, 20ER)rther,Plaintiff mustalso

plead “who madethe purportedmisrepresentationand what specific misrepresentationgere

In fact, CountslV andV of Plaintiff's Complaintarethreadbareecitak of theCFA's and
commonlaw causeof action’selementssupportedy mereconclusorystatementgsee ECF No
1-1 at Exhibit A 1 3259). Thisis not sufficient under Federal Rule of Civil Procedure 8, let alone
9(b)’s heightened particularity requiremelgbal, 556 U.S. at 678 (“Threadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, do not).suffice
Accordingly,the Court finds the abowalegdionsfail to meetboth theCFA, commonlaw fraud,

andFederalRule of Civil Procedured(b)’s particularityrequirementand DefendantsMotion to

DismissCountslV andV of Plaintiff's Complaintis GRANTED.
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In its opposition Plaintiff asksthatif the Count findst did notsufficiently pleada CFA or
commonlaw fraud violation, it provideit with the opportunityo amendthe Complaintin lieu of
dismissingtheseCounts.(ECF No. 10 at 7.) Plaintiff's requesis GRANTED IN PART in that
Plaintiff mayfile anamendedcomplaint addressingll deficiencieswithin thirty (30) daysof the
accompanying@rder.However,CountslV andV areDISMISSED asstatedabovein theinterim.

E. Joint & SeveralLiability

Defendantjn a footnote argueshatsincejoint andseveralliability is merelyadamages
provisionandnotanindependentauseof action,if all of Plaintiff's claimsaredismissedits joint
andseveralliability count mustlsobedismissed(ECF No. 6-2 at 3 n.2.)Becausehe Courtis
not dismissingall of Plaintiff's claims,it will not dismissPlaintiff's joint and severalliability
claim. Defendant’sMotion to DismissCountVI of Plaintiff’'s Complaintis DENIED .

V. CONCLUSION

For thereasonsetforth above, Defendants’ Motioto DismissCountslil, IV, andV of
Plaintiff's Complaintis GRANTED WITHOUT PREJUDICE. The motionis DENIED in all
otherrespectsPlaintiff mayfile an amendecomplaintaddressingll deficiencieswithin thirty

(30) daysof theaccompanyingrder.

Date:Septembef 8, 2017 /s Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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