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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

RICHARD TOBING and
SYLVIA TOBING,

Plaintiffs,
V.

PARKER McCAY, P.A, WILLIAMS,
CALIRI, MILLER & OTLEY, P.C.,
RUSHMORE LOAN MANAGEMENT
SERVICES, LLC, FEDERAL HOME
LOAN MORTGAGE CORPORATION,
WILMINGTON SAVINGS FUND
SOCIETY, FSB d/b/a/ CHRISTIANA
TRUST, and PRETIUM MORTGAGE
ACQUISITION TRUST,

Defendants.

MARTINOTTI, DISTRICT JUDGE

Civil Action No. 3:17ev-00474BRM-DEA

OPINION

Before this Courtare: (1) Rushmore Loan Management Services, LERushmore”),

Federal Home Loan Mortgage Corporation (“Freddie Mac”), Wilmington Savings Funety5oci

FSB d/b/a Christiana Trust (“Wilmington”and Pretium Mortgage Acquisition Trust's

(“Pretium”) Motion to Dismiss for Lack of Jurisdiction and Motion Saidgment on the Pleadings

(ECF No. 18); and (2) Parker McCay, P.A.’s (“Parker”) Motion to Dismiss pursudrederal

Rules of Civil Procedure 12(b)(1) and (b)(6) (ECF No. 4BJaintiffs Richard Tobing and Sylvia

Tobing (togetherPlaintiffs”) oppose b motions in a singlebrief. (ECF Nos.23.) Pursuant to

! Parker together witiRushmore, Freddie Mac, Wilmington, and Pretium will be referred to as

“Moving Defendants.”
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Fedeal Rule of Civil Procedure 7B), the Court did not hear oral argument. For the reasons set
forth below,Parker’'s Motion to Dismiss for Lack of JurisdictionD&ENIED, but its Motion to
Dismiss pursuant to Rule 12(b)(6) GRANTED. Rushmore, Freddie Mac, Wilmington, and
Pretium’s Motion to Dismiss for Lack of Jurisdiction is al3NI ED. However, their Motion for
Judgment on the PleadinglGRANTED in part andDENIED in part.

l. BACKGROUND

A. TheForeclosureAction

In October 2007, Plaintiffs purchased a home located in Jackson, New. JEGEWo0. 1
1 14.) On October 30, 2007, Plaintiffs executed and delivered to Countrywide Bank, FSB
(“Countrywide Bank”) a nte (theé‘Note”) in the amount of $417,000.00d (1 15 Note (ECF No.
195).) To secure the obligations under the Note, Plaintiffs executed and eelgeCountrywide
Bank a mortgagé&he “Mortgage”)dated October 30, 200®@hich wasrecorded on November 28,
2007, with the County Clerk of Ocean County, New Jersey. (ECF fld51Mortgage (ECF No.
19-6).)

On December 22, 2008, Countrywide Bank assigned the Note and Mortgage to
Countrywide Home Loans Servicing, LP (“Countrywide Home”). Bank of America, N.A.
(“BOA") became a successor by merger to BAC Home Loans ServicindotrRerly known as
Countrywide Home. (ECF No.116.) On May 27, 2014, BOA assigned thete andViortgage
to Freddie Mac(ld. 1 17.)

On October 3, 2014Zucker, Goldberg & Ackerman, LLCcommenced a foreclosure
proceeding against Plaintiffs in the Superior Court of New Jersey, ChancerjoDivixean
County (the “State Court”on behalf of Freddie Mafthe “Foreclosure Action’or “State Court

Action”). (Id. § 18 Foreclosure Compl. (ECF No. 19).) Plaintiffs filed an answer to the
2



ForeclosureAction on November 13, 2014nd an amended answer on May 21, 2015. (ECF Nos.
19-11 and 1912.)On September 2, 2015, Zucker, Goldberg & Ackerman, LLC filed a substitution
of attorney identifying Parker as counsel for Freddie Mac ifrtimeclosure Ation. (Substitution

of Attorney (ECF No. 19-13Y)

Thereafter,Freddie Mac assigned the Note and Mortgage back to BOA, although the
parties dispute whether this took place on June 1, 2015, or August 17, 2015. (ECf Mp) 1
Plaintiffs allege“The original mortgage assignment was dated on or about August 17, 2015, which
was the effective, legal date of the assignment, but at some point it was ‘backuaiedifier
thefact attempt to make it effective as of June 1, 20i&allegedlyproceed with the following
assignmentg(ld.) On June 15, 2@l BOA allegedly assigned thidote andMortgageto Pretium
“at a time when it had no right” to the Mortgage and Note because the Mortgage anvdN oiot
“assigned to BOA until on or about August 17, 2015 and any attempt to backdate and make the
assignment effective as of June 1, 2015 was invalid and withgaltd&ect.”(Id.) On October 8,
2015, Pretium purportedly assigned thete and theMortgageto Wilmington, as Trustee for
Pretium.(Id. 1 20.)

On June 15, 2018&VYilliams, Caliri, Miller & Otley, P.C. (“Williams Caliri), another firm
representing Freddiacin the foreclosure proceediigCF No. 11 21),filed a motion to permit
the recording of a photocopy of an overntiged for the property on behalf of Freddie M&eceddie
Mac’s Mot. (ECF No. 19.4).) On June 21, 2016, Parker filed a motion for summary judgment, a

motion to strike Plaintiffsamended answer, and a motion to substitute Wilmington as Plaintiff in

2 The Court notes itnay consider and take judicial notice of matters of public re@adds v.
McCormick 502 F.3d 263, 268 (3d Cir. 2007). Court documents are among such matters of public
record.McTernan v. City of York, Penrg77 F.3d 521, 526 (3d Cir. 2009)s such, the Court
may consider the filings submitted and rulimgshe Foreclosure Action.
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the State Court Action(ECF No. 11 21.)On July 22, 2016, th8tate Courgranted summary
judgment in favor of Freddie Mac, ordered the clerk of the court to enter dedauistlaintiffs,
and substituted Wilmington for Freddie Mac. (ECF No. 19-23.)

B. ThisAction

On January 24, 2017, Plaintiffs filed this action alleging Defendants violated various
provisions of the Fair Debt Collection Practices R&DCPA”) and violated théNew Jersey
Consumer Fraud Ac{“NJCFA”").® (SeeECF No. 1.)Essentially Plaintiffs argue:(1) the
continuation of thé&oreclosure Ationand filing of notionsby Freddie Mac, Parker, and Williams
Caliri after it assigneds rights to theMortgage andNoteto BOA on August 17, 2015, violated
the FDCPA,; (2) Pretium and Wilmington’s efforts to collect onfMwrtgage and\ote violated
the FDCPA because they did not hold a valid assignment oMttréggage and Note (3)
Wilmington seeking to be substituted as plaintiff in the foreclosure motion \dallateFDCPA
because it did not hold a valid assignment oMMleetgageandNote and(4) because Wilmington
did not hold a valid assignment of tiMortgage and Note its service provider, Rushmore,
collectingon theNote andMortgageconstituted harassment and abuse. (See ECF No. 1 (Counts
1 through 4).)

Thereafter, on February 3, 2D after this action was filed but before it was served on
Moving Defendantsyilmington, in theForeclosure Ation, filed a motion for entry ojudgment.

(ECF No. 188.) On June 15, 2017, five months after the commencement of this dotain,

3 Plaintiffs note that to the extent the Complaint can be read as asserting a NJCFA claim against
Parker, Plaintiffagreeio DI SM1SSthat claimwith pre udice, statingthey intended only to bring

that claims as to all other Moving Defendants. (ECF No. 23 at 22.) As such, the Costpaiat

be dismissed in its entirety as to Parlesr set forth below.
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judgmentwas grated and entered in Wilmington’s fairothe State Court ActioECF No. B-
24.) Both actions were pending simultaneously.

On May 15, 2017, Freddie Mac, Pretium, Wilmington, and Rushmore filed an Answer to
the Complaint and Crossclaim against lRarknd Williams Caliri. (ECF No. 8.) On September 9,
2017, Freddie Mac, Pretium, Rushmore, and Wilmington filed a Motion to Dismiss for Lack of
Jurisdiction and Motion for Judgment on the Pleadings. (ECF No. 18.) On that same day, Parke
McCay filed a Moton to Dismiss. (ECF No. 19.)
. LEGAL STANDARDS

A. Federal Rule of Civil Procedure 12(b)(1)

When a defendant moves to dismiss a claim for lack of subject matter jurisdiatien un
Federal Rule of Civil Procedure 12(b)(1), the court must determine whether defesnaaking
a “facial or factual challenge to the court’s subject matter jurisdict®auld Elecs., Inc. v. United
States 220 F.3d 169, 176 (3d Cir. 2000fortensen v. First Fed. Sav. & Loan Ass549 F.2d
884, 891 (3d Cir. 1977). Under a facial attack, the movant challenges the legal sufficidrey of t
claim, and the court considers only “the allegations of the complaint and documergaced
therein and attached thereto in the light most favorablestpl#intiff.” Gould Elecs.220 F.3d at
176;Mortensen 549 F.2d at 891 (“The facial attack does offer similar safeguards to the plaintiff
[as a 12(b)(6) motion]: the court must consider the allegations of the complaioeds The
Court “may dismisshte complaint only if it appears to a certainty that the plaintiff will not be able
to assert a colorable claim of subject matter jurisdictibnG. v. Somerset Hills Sch. Diss59 F.
Supp. 2d 484, 491 (D.N.J. 2008) (citi@grdio-Medical Assoc., Ltd. roze—Chester Med. Cty.

721 F.2d 68, 75 (3d Cir. 1983)).



Under a factual attack, however, the challenge is to the trial court’s “very powearto he
the case.Mortensen549 F.2d at 891. Thus:
[T]here is substantial authority that the trial court i®fte weigh
the evidence and satisfy itself as to the existence of its power to hear
the case. In short, no presumptive truthfulness attaches to plaintiff's
allegations, and the existence of disputed material facts will not
preclude the trial court from elemting for itself the merits of
jurisdictional claims.
Id. Moreover, in a factual attack, “the court may consider and weigh evidence outsidathegs
to determine if it has jurisdictionGould Elecs.220 F.3d at 178.

Regardless of the analysibetplaintiff bears the burden of demonstrating the existence of
subject matter jurisdictiorBee McCann v. Newman Irrevocable, 58 F.3d 281, 286 (3d Cir.
2006); Lightfoot v. United State$64 F.3d 625, 627 (3d Cir. 2009) (citi@@rpet Grp. Int'l v.
Oriental Rug Importers Ass; 1227 F.3d 62, 69 (3d Cir. 2000)).

Here, Moving Defendants are asserting a facial 12(b)(1) challenge because they asser
Plaintiffs’ claims are barred by tHeooker-Feldmardoctrine. Specifically, they arguge]very
allegationof the Complaint in this case attempts to assert that the wrongful conduct caslei
arose out of what the plaintiff calls the ‘purported’ assignment of the mortgage aryoteddie
Mac to [BOA] on August 17, 2015.” (ECF No. 18 at 7 and ECF No.911 (“Here, it is
indisputable that Plaintiffs’ Complaint relied upon the same underlying ategapresented
during the litigation of the Foreclosure Actiefthat the foreclosure plaintiff lacked standing to

foreclose and that the appropriate assigrimmehmortgage had not been executed.”).) The Court,

therefore, accepts the allegations in the Complaint as true.



B. Federal Rule of Civil Procedure 12(b)(6)

In deciding a motiorio dismisspursuanto FederalRule of Civil Procedure 12(b)(6), a
district courtis “requiredto acceptastrue all factual allegationsin the complaint and dravall
inferencesn the factsallegedin the light most favorableto the [plaintiff].” Phillips v. Cty. of
Allegheny515F.3d 224, 228 (3€ir. 2008).“[A] complaintattackedby a . . . motiortio dismiss
does notneeddetailedfactual allegations.”Bell Atl. v. Twombly 550 U.S. 544, 555 (2007).
However thePlaintiff's “obligationto providethe‘grounds’ of hisentitle[ment]to relief’ requires
morethanlabelsandcondusions,andaformulaicrecitationof theelementsof acauseof action
will not do.”ld. (citing Papasanv. Allain, 478U.S. 265, 286 (1986)). A couis “not boundto
acceptastrue a legal conclusion coucheds a factual allegation.” Papasan 478 U.S. at 286.
Insteadassuminghefactualallegationsn the complainaretrue,those‘[flactual allegationsmust
be enougho raisearight to relief above the speculative levellivombly 550U.S. at 555.

“To survive a motionto dismiss,a complaintmust contain sufficient factual matter,
acceptedhstrue, to ‘state a claim for relief thatis plausibleon its face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009) (quotingwombly 550U.S.at 570).“A claim hasfacial plausibility when
the pleadedactualcontentallowsthe courtto drawthereasonablénferencethatthe defendans
liablefor misconduct alleged!d. This“plausibility standard” requirethe complaintallege*more
than asheerpossibilitythata defendant haactedunlawfully,” butit “is not akinto a‘probability
requirement.”ld. (quoting Twombly 550 U.S. at 556). “Detailed factual allegations”are not
required, but'more thanan unadorned, the defendamrmedme accusationmustbe pled;it
must include “factual enhancementsand notjust conclusorystatementor arecitationof the

elementf acauseof action.ld. (citing Twombly 550U.S. at 555, 557).



“Determining whether a complairgtatesa plausibleclaim for relief [is] . . . a context-
specific task that requiresthe reviewing court to draw onits judicial experienceand common
sense.”Igbal, 556 U.S. at 679.“[W]here the well-pleadedfactsdo notpermitthe courtto infer
more than themere possibility of misconduct, thecomplaint has alleged—but it has not
‘show[n]'—'that thepleadeliis entitledto relief.” 1d. at 679 (quoting-ed.R. Civ. P.8(a)(2)).

While as a general rule, a court many not consider anything beyond the four corhers of t
complaint on a motion to dismiss pursuant to 12(b)(6), the Third Circuit has heldrtareu
consider certain narrowly defined types of material without converting the motitisrhiss [to
one for summary judgment pursuant under Rule 36]:& Rockefeller Ctr. Props. Sec. Liti84
F.3d 280, 287 (3d Cir1999). Specifically, courts may consider any “documetégral to or
explicitly relied uponin the complaint.”In re Burlington Coat Factory Sec. Litigl14 F.3d at
1426.

C. Federal Rule of Civil Procedure 12(c)

FederaRuleof Civil Procedure 12(c) providé®ifter the pleadingareclosed-butearly
enough noto delaytrial — apartymaymovefor judgment on the pleading$=ed.R.Civ. P.12(c).
Pursuant to Rule 12(c), the movant for judgment on the pleadings must establish: () that
material issue of fact remains to be resolved; and (2) the entitlement togjoidgsna matter of
law. See Rosenau v. Unifund Cqrp39 F.3d 218, 221 (3ditC2008) (citingJablonski v. Pan
Am. World Airways, In¢.863 F.2d 289, 2901 (3d Cir. 1988). In resolving a motion made
pursuant to Rule 12(c), the Court must view the facts in the pleadings and thacesere
therefrom in the light most favorable to the non-movaet Rosena®39 F.3d at 221.

Furthermore, even though a motion for judgment on the pleadings is appropriate after

the pleadings have been closed, such a motion is reviewed under the same standapdig that ap
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to a motion to dismiss made under Rule 12(b)@&e Szczurek v. Profl Mgmt. In627 F.
App’x 57, 60 (3d Cir. 2015) (citingevell v. Port Auth. of N.Y. & N,B98 F.3d 128, 134 (3d
Cir. 2010));see also Muhammad v. Sark@814 WL 4418059 (D.N.J. Sept. 8, 2014) (“Where
a defendant’snotion is one for judgment on the pleadings pursuant to Federal Rule of Civil
Procedure 12(c), itis treated under the same standards as a Rule 12(b)(6) nmesdhalleges
that a plaintiff has failed to state a claim.”) (citingrbe v. Gov't of V.| 938 F.2d 427, 428 (3d
Cir. 1991);Gebhart v. Stefferb74 F. App’x 156, 157 (3d Cir. 2014)).
1. DECISION
A. Rooker-Feldman
Parker argues Plaintiffs’ claims should be dismissed entirely because they “wady alre
presented to and rejected by the Superior Court of New Jersey,” and thereforeuthil¢ks
jurisdiction pursuant to thRooker-Feldmamloctrine. (ECF No. 149 at ¥.) Rushmore, Freddie
Mac, Wilmington, and Pretium also argue Plaintiffs’ claims are barred bRab&er-Feldman
doctrine because all claims brought by Plaintiffs “focus on the allegedly wrorsgighanent of
the mortgages in the Foreclosure Action” and such claims were properly addressed in th
Foreclosure Action. (ECF No. 183 at 7.)Plaintiffs argue they are not seeking “review or relief
from the state court foreclosure judgment.” (ECF No. 23 at 10.) Inste#figy‘[are asserting
independent FDCPA glations” and “are seeking statutory penalties and other damaggkep.” (
Pursuant toRooker-Feldmanfederal district courts lack subject matter jurisdiction to
review and reverse state court judgmeitsre Knappey 407 F.3d 573, 580 (3rd Cir. 2005).
RookerFeldmanserves to bar a claim when: (1) the federal claim was actually litigateden sta
court before the plaintiff filed the federal action or, (2) “if the federal claim is icexiy

intertwined with the state adjudication, meaning that fedetfigfrcan only be predicated upon a
9



conviction that the state court was wrontd” The Third Circuit has held a federal claim is
“inextricably intertwined” with an issue adjudicated by a state court when: “(1etlezdl court
must determine . . . the state court judgment was erroneously entered in order teegeaidsted
relief, or (2) the federal court must take an action that would negate theaiete judgment.in
re Maderg 586 F.3d 228, 232 (3d Cir. 2009) (quotivalker v. Horn 385 F.3d 321, 330 (3d Cir.
2004)). Significantly,

[flour requirements must be met for tHRojoker-Feldmahdoctrine

to apply: (1) the plaintiff lost in state court; (2) the plaintiff

complains of injury caused by the state court judgment; (3) the state

court judgmet was rendered before the federal suit was filed; and

(4) the plaintiff invites the district court to review and reject the state

court judgment.
Gage v. Wells Fargo Bank, NA AR1 F. App’x 49, 5651 (3d Cir. 2013) (citingsreat Western
Mining & Mineral Co. v. Fox Rothschild LLFB15 F.3d 159, 166 (3d Cir. 2010)). Where, on the
other hand, the federal plaintiff presents “some independent claim, albdiatindenies a legal
conclusion that a state court has reached,” the doctrine does notEagagMobil Corp. v. Saudi
Basic Indus. Corp.544 U.S. 280, 292 (2005juoted inTurner v. Crawford Square Apartments
ll, L.P., 449 F.3d 542, 5448 (3d Cir. 2006). In such an instance, jurisdiction is confirmed and
the court should then consider “whether the defendant prevails under principles ofigméeclus
Exxon Mobi) 544 U.S. at 292.

The RookerFeldman doctrine “is a narre doctrine that applies only in limited
circumstances.Shibles v. Bank of Am., N,Alo. 172386, 2018 WL 1448670, at *2 (3d Cir. Mar.
23, 2018) (citations omitteddn re Philadelphia Entit & Dev. Partners 879 F.3d 492, 499 (3d
Cir. 2018) ([F]ederal ourts had been applying th&ooker-Feldmardoctrine too broadly and

consequently it clarified that the doctrine is confined to ‘limitedwritstances’ where ‘statourt
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losers complain[] of injuries caused by statairt judgments rendered before therdistcourt
proceedings commend and invit[e] district court review and rejection of jndgenents.”)
(citation omitted).This Court fing this case does not present one of those limited circumstances.
The four requirements “must be met for the doctriregpioly.” Gage 521 F. App’x at 5851. Here,

the fourthfactor is not satisfied. The final state court’s fipedgment was not rendered before
Plaintiffs commenced this federal actidxxon Mobi) 544 U.Sat 284 fioting that he doctrine

is restricted td'cases brought by statmurt losers complaining of injuries caused by staiert
judgments endered before the district court proceedings commeanddnviting district court
review and rejection of those judgments.”) (emphasis adGedje 521 F. App’x at 5651 (stating

that in order for thdRookerFeldmandoctrine to apply “the state court judgment was rendered
before the federal suit was filed'p.C. Court of Appeals v. Feldma#60 U.S. 462, 482 (1983)
(holding “a United States District Court has no authority to reviea judgment®of a state court

in judicial proceedings”) (emphasis adde@)eat W. Mining & Mineral Cq.615 F.3dat 164
(finding “a United States District @ot has no authority to reviefinal judgment®f a state court

in judicial proceedings” (citation omitted)) (emphasis addedact, herelte State Courgranted
summary judgment in favor of Freddie Mac on July 22, 20EGF No. 1923.) Thereafter, o
January 24, 2017, Plaintiffs filed this actigCF No. 1.) Howevefinal judgment wasot grated

or entered irthe State Court Actioantil June 15, 2017, five months after the commencement of
this action (ECF No. 1924.) Accordingly, the Court findsRooker-Feldmandoes not bar
Plaintiffs’ claims, and the Court has subject matter jurisdiction over Plaintdishs. Defendants’

motions to dismiss pursuant to Rule 12(b)(1)RENIED.
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B. Entire Controversy Doctrine
Parker argues:
It is undisputed that all of Plaintiffs’ claims against Parker arise and
relate to the Foreclosure Action and the assignments of mortgage
involved therein. Each claim ariseem the same set of operative
facts giving rise to the Foreclosure Action and agns issues
previously adjudicated in that action specifically standing to
foreclosure and challenges relating to the corresponding
assignments of mortgage.
(ECF No. 191 at 27.) Rushmore, Freddie Mac, Wilmington, and Pretium d@aietiffs' claims
are barred under New Jersey’s entire controversy doctrine because “the FDCPA amd NJCF
claims [in this matter] arise frofftheir] communications and actions in pursuing the foreclosure
of [Plaintiffs’] mortgage.” (ECF No. 1-83.) Plaintiffs contendthe claims before this Court could
not have been asserted in fareclosureAction because they were not germane to such action
and are not transactionally related to the Mortgage. (ECF No. 23 at 16-18.)

New Jersey’s entire controversy doctrine is “atreamely robust claim preclusion device
that requires adversaries to join all possible claims stemming from an ewamnies of events in
one suit."Chavez v. Dole Food Ca#36 F.3d 205, 228 n.130 (3d Cir. 2016). The doctrine

requires a party to bringnione action all affirmative claims that it

might have against another party or be forever barred from bringing

a subsequent action involving the same underlying facts. The central

consideration is whether the claims arise from related facts or the

same transaction or series of transactions.
Opdycke v. StouR33 F. App’x 125, 129 (3d Cir. 2007) (marks and citations omitsa);also
Ricketti v. Barry 775 F.3d 611, 613 (3d Cir. 2015). “The purposes of the doctrine are threefold:
(1) the need for completnd final disposition through the avoidance of piecemeal decisions; (2)

fairness to parties to the action and those with a material interest in the aati¢B) efficiency

and the avoidance of waste and the reduction of deliydlio v. Antiles 142N.J. 253, 267
12



(1995). The Third Circuit has ruled that “[a] federal court hearing a federse chaction is bound
by New Jersey’s Entire Controversy Doctrine, an aspect of the substantive law of Kkeyy Bgr
virtue of the Full Faith and Credit Act82J.S.C. § 1738 (1994)Llitgo N.J., Inc. v. Comm’r N.J.
Dep’t of Envtl. Prot. 725 F.3d 369, 400 n.2 (3d Cir. 2013) (quotigroline Prods. v. C & W
Unlimited, 109 F.3d 883, 887 (3d Cir. 1997)).

The entire controversy doctrine applies to foreclosure proceedingsndmrmpasses only
“germane” counterclaims. N.J. Ct. R. 4:64“Only germane counterclaims and crotams may
be pleaded in foreclosure actions without leave of couse8;also In re Mullarkeyp36 F.3d 215,
228 (3d Cir. 2008)The word “germane”is construed very narrowly in this conteXthe use of
the word ‘germane’ in the language of the rule undoubtedly was intended to limit coumigrcla
in foreclosure actions to claims arising out of the mortgage transactioh istthe subjeanatter
of the foreclosure actionl’eisure TechnologyNortheast v. Klingbeil Holding Cp349 A.2d 96,
98 (N.J. 1975). For example, Mullarkey, the Third Circuit foundhat because Mullarkey did
“not contend that the Defendant’s actions cause the dejallis mortgage obligations” and
“[r]ather, his claims are based on the actions and representationdtbetdefendant] during the
bankruptcy proceedings,” they were not germanae Mullarkey 536 F.3d at 230Therefore,
courts have foundounterclans in foreclosure proceedings to ‘lgeermane”if they arose out of
the mortgage that was the basis of the foreclosure astiarere dispositive to the foreclosure
proceedingSee e.g.Coleman v. Chase Home Fin., LLC ex rel. Chase Manhattan Mortg.,Corp.
446 F. App’x 469, 472 (3d Cir. 2011) re Mullarkey 536 F.3d at 230.

On this Motion to Dismiss, Defendants argue Plaintiffs were requbgdhe entire
controversy doctrineto assert their FDCPA and NJFCA claims agaiDsfendantsin the

ForeclosuréAction. Defendants contend Plaintiffs’ failure to bring those claims against ithem
13



the ForeclosureAction precludes them from bringing those claims irs #iction. However,
Defendantsarguments fundamentallyflawedin thattheentirecontroversy docine only applies
to claimsthataregermaneo the foreclosure proceedings.

The entire controversy docine does not apply to Plaintiffs’ FDCPA claims against
Defendantdbecaus¢heywerenot germando the Foreclosure Ation againstPlaintiffs. Nowhere
are Plaintiffs challenging Freddi®ac's, and subsequentivilmington’s (dueto substitutionof
plaintiff in the Foreclosure Action) righo ultimately foreclose rather Plaintiffs allegecertain
communications durinthe collectionprocess violated tHeEDCPA. Specifically,the Foreclosure
Action determined whethdrlaintiffs’ fulfilled their obligations undethe Mortgage contracind
defaulied on their obligations. Thoséacts do not give rise to Plaintiffs’ FDCPA claim because
their claim is not premiged on an allegationthat they did notfulfill their obligations or that the
Foreclosuréction wasinvalid. Instead, thisDCPAsuit involveDefendantsimisrepresentations
and fraudulengefforts to collect on the debt.Particularly the claimsin this action arise from
Defendantsallegeduseof false andmisleadingstatements collectingon the Mortgagéstating
they still owned the Mortgageafter they hadallegedlyassignedt to another mortgageejhe
continuation of thé~oreclosure Ation by Freddie Maand filing of motions by Freddie Mac,
Parker, and Williams Caliri after alegedlyassigned its rights to tidortgage andNoteto BOA
on August 17, 2015; and Wilmington seeking to be substituted as plaintiff iRotteelosure
Action. (SeeECF No. 1 (Counts 1 through.%The two suits are related insofar as the Foreclosure
Action forms the basis fdhis adion, butthe FDCPA claims were not germane to thesEtmsure
Action. Because Plaintiffs do not allege the violation affected Defendants’ righteotkedy were

not required to raise it in the foreclosure proceeding.
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In fact, the FDCPA claims did not arise until after the commencement of thddsorec
Action. On October 3, 2014, Freddie Mac commenced the Foreclosure Action againdtlainti
(ECF No. 1118 and ECF No. }20.) The first alleged assignment of the Note and Mortgage did
not occur until August 17, 2015, approximately ten months after the commencement of the
Foreclosure Action(ECF No. 1119.)As such, Plaintiffs FDCPA claims arising frabefendants’
misrepresentationand frauduleneffortsto collect onthe debt didnot occuruntil well afterthe
proceedingcommence.Logically, the FDCPA claims could not havebeen gemaneto the
ForeclosureAction, which determinedonly whether or noPlaintiffs’ fulfilled their obligations
under the Mortgageontractand defaulted otheir obligations.As such, it seems unfair to hold
the Foreclosure Action preclusive of the subsequent FDCPA claims. Indeed, ®lavotild have
had to interrupt the Foreclosure Action multiple times and filed motions to amendkr to bring
all their FDCPA claims that were allegedly occurring at different times during thatquing.
Such a requirement would be inefficient and delay the procedtlihgnd Corp. No. 28 v. Landis
Sewerage Auth800 A.2d 861, 868 (N.J. 2002) (“The entire controversy doctrine [is] an equitable
preclusionary doctrine whose purposes are to encourage comprehensive and corigasive li
determinations, to avoid fragmentation of litigation, and to promote party fairnessicicidl]
economy and efficiency.”)Therdore, the entire controversy doctrine does not bar Plaintiffs’
FDCPA claimsAccordingly, the Couris notbarredirom hearingPlaintiffs’ FDCPAclaimsunder
theentirecontroversy doctrindefendantsimotions toDismiss pursuant to the entire controversy

doctrine ardDENIED.
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C. Res Judicata and Collateral Estoppel

Moving DefendantarguePlaintiffs’ claims are barredby res judicata and/orcollateral
estoppel. eeECFNo. 18-13at 12-13 ancdECFNo. 19-1at 21-25.)The Court finds for similar
reasongletailedabove under thentire controversy doctrine?laintiffs’ claimsare not barredby
resjudicataor collateralestoppel.

Resjudicatabarsplaintiffs from bringingcause®of actionthatwerealreadyadjudicatedn
an earlier action betweentwo partiesor that could havebeendeterminedin an earlier action.
Watkinsv. Resortdnt’l Hotel and Casino, In¢.124N.J. 398, 409 (1991)Resjudicata, orclaim
preclusionjs acourtcreatedule thatis designedo drawaline betweerthe meritoriousclaim on
the one hand and the vexatiovspetitiousand needlesslaim on the other hand.Purtnerv.
Heckler, 771F.2d 682, 689-90 (3@ir. 1985) (footnote anditationomitted). The doctrine“bars
apartyfrominitiating a seconduit against theameadversarpasecdnthesamecauseof action’
asthefirst suit.” Duhaneyv. Atty. Gen.of U.S, 621 F.3d 340, 347 (3@ir. 2010)(citing In re
Mullarkey, 536 F.3dat225). “A partyseekingo invokeresjudicatamustestablisithreeelements:
‘(1) afinal judgment on theneritsin a prior suit involving (2) theamepartiesor their privies and
(3) a subsequerstit bas@ on thesamecauseof action.” Id. (quotingIn re Mullarkey, 536 F.3d
at 225).“The doctrine ofresjudicatabars not onlyclaimsthatwerebroughtin a previousaction,
but alsoclaimsthat could havdeenbrought.”In re Mullarkey, 536 F.3dat 225 (citing Postv.
Hartford Ins. Co., 501F.3d 154, 169 (3cCir. 2007)).

This court’s reasoningetforth abovdikewiseapplieshere namely this suitwasnotbased
on thesamecauseof action as the ForeclosureAction, which determined whethePlaintiffs
fulfilled their obligations under the Mortgagentractand default otheir obligationsin thiscase

Plaintiffs seekdamageshasedon alleged FDCPA and NJCFA violations. Moreover, not all
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Defendantgo this actionwereinvolvedin the ForeclosuréAction. Thejudgmentarisingfrom that
action is only applicableto Plaintiffs and Wilmington.Therefore,res judicata doesnot bar
Plaintiffs’ claims.
Collateral estoppel pragiies a party from ritigating an issue when:
(1) the issue to be precluded is identical to the issue decided in the
prior proceeding; (2) the issue was actually litigated in the prior
proceeding; (3) the court in the prior proceeding issued a judgment
onthe merits; (4) the determination of the issue was essential to the
prior judgment; and (5) the party against whom the doctrine is
asserted was a party to or in privity with a party to the earlier
proceeding.
Twp. Of Middletown v. Simprd93 N.J. 228, 236 (2008)lere, because these claims were not
identical or similar to that issues in that actitwe issues underlying Plaintiffs’ claims against
Defendants were natctuallylitigated in the Foreclosure Actioiherefore,collateral estoppel
does not baPlaintiffs’ claimsandDefendants’ motions to dismiss pursuantdse judicataand
collateral estoppel af2ENIED.
D. Noerr-Pennington Doctrine
ParkerarguesPlaintiffs’ claims againstit are barredby the application of theNoerr-
Pennington doctrine. (ECF No. 19-1.) The Noerr—Penningtondoctrine protects the First
Amendmentguarantee of the right of the peopte “petition the Governmentor redressof
grievances.U.S.Const. Amend. I. Although tHdoer—Penningtordoctrineoriginally appliedto
antitrustcasego immunizethosewho petitionthe government, including theourts,for redress,
Profl Real Estatelnvs., Inc.v. ColumbiaPicturesindus, 508 U.S. 49, 56 (1993)Cal. Motor
Transp.Co.v. TruckingUnltd., 404U.S.508, 510 (1972)ourtshaveexpandedits applicationto
othercontexts.Seee.g, BE & K Const.Co.v. N.L.R.B, 536U.S.516 (2002) (applyindNoerr

Penningtondoctrineto National LaboiRelationsAct claims); Sosav. DIRECTV,Inc., 437 F.3d
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923(9th Cir. 2006) (applyindNoer—Penningtordoctrineto RICO claimsinvolving prelitigation

demandetters);BrownsvilleGoldenAge NursingHome,Inc.v. Wells 839F.2d 155, 160 (3Cir.

1988) (inding that Noer—Penningtondoctrine immunized defendantsom tort liability for

petitioning governmertb shut down nursing homeRegardingheseextensions fte Third Circuit

has noted:This court, alongwith other courts, has by analogy extendedNber—Pennington
doctrineto offer protectionto citizens petitioning activitiesin contexts outside thantitrustarea
aswell.” We,Inc. v. City of Phila, 174F.3d 322, 326-27 (3dir. 1999).

However,the Third Circuit has yetto extend theNoerr-Penningtondoctrineto FDCPA
casesandthis Courtis unpersuaded thahe Noerr-Penningtondoctrine barsactionsunderthe
FDCPA. Indeed, Defendantpresentno casesin which this District has applied the Noerr—
Penningtordoctrineto FDCPA claims.Contrarily,the FDCPAencompassdawyersengagingn
litigating activities,suchasdebtcollection SeeHeintzv. Jenking514U.S.291 (1995).

Moreover, majority of courts have rejectedthe argumentthat the Noerr-Pennington
doctrine extend® FDCPAclaimsbroughtagainstdebteollectorsbasednlitig ationactivity. See
Wisev. Zwicker& Assoc.P.C, 780 F.3d 710 n.%th Cir. 2015);Nybergv. Portfolio Recovery
Assocs.| LC, No. 3:15-01175, 2018VL 3176585at*8 (D. Or. June 2, 2016)'First Amendment
does not confer a right upon detallectorsto petition courtsin a mannerthat violates the
FDCPA.”); Applewhitev. AnayaLaw Grp., No. 14-00385, 201%VL 11438097at*5 (C.D. Cal.
June 15, 2015¥ifding theNoerr-Penningtordoctrine didnot bar theFDCPAclaim againstalaw
firm actingasathird-party debtcollector);Fritz v. ResurgenCapital Servs..P, 955F. Supp. 2d
163, 176(E.D.N.Y. 2013)(“The Courtagreeswith and adopts th8ixth Circuit’s reasoning that
Noar-Pennington does not provide immunityfor intentional misrepresentationrmade in

litigation.”); Basilev. Blatt, Hasenmiller,Leibsker& Moore LLC, 632F. Supp. 2d 842, 845-46
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(N.D. lll. 2009) (finding that “théerm ‘debtcollector’ asusedin the FDCPA appliesto attorneys
who regularly engagen consumeitdebtcollection activity, evenwhen that activity consistsof
litigation” (citationsomitted))Thesecourtsrely onthe Supreme Court’s holdimgHeintz “which
contemplatedhttorneyliability underthe FDCPA.” Basile 632F. Supp. 2dat 846(citing Heintz
514U.S.at299. In Heintz theUnited StatesSupreme Court helthe FDCPA“appliesto attorneys
who ‘regularly’ engagen consumer-debtollectionactivity, evenwhenthatactivity consistsof
litigation.” Heintz 514 U.S. at 299. The Courtagreeswith the majority that Noerr-Pennington
does noextendto FDCPA claimsbroughtagainstdebteollectors.

However,the courtin Satrev. Wells Fargo Bank,N.A, 507F. App’x 655, 655(9th Cir.
2013) found thaanattorneyrepresenting defendanin anactionto enjoin a foreclosursalecan
be immunefrom suitin a later federal FDCPA caseif the attorneyis found notto be a“debt
collector.” Id. (“The district court properlydeterminedthat Wechsleris immunefrom FDCPA
liability under theNoer—Penningtondoctrine becausgplaintiffs’] factual allegationsin their
amendedcomplaint failed to establishthat [defendant], whowas defending hisclient from
litigation initiated by the[plaintiffs], wasa ‘debtcollector.”).

To supporttheir argumentthat the Noer—Penningtondoctrineapplieshere,Defendants
rely on theNinth Circuit’'s decisionin Satre Indeed,Satreis analogougo the casebeforethis
Court. Likein Satre Plaintiffs havefailed to allegeParkerqualifiesasadebtcollectorunder the
FDCPA.TheFDCPAdefines a “debtollector” as:

any persomwho usesanyinstrumentalityof interstatecommerceor
the mails in any business the principal purposewdiich is the
collection of any debts, owho regularly collects or attemptsto
collect, directly or indirectly, debtsowed or due or assertedo be
owed or due another.Notwithstandingthe exclusionprovided by

clause(F) of thelast sentenceof this paragraphthetermincludes
ary creditorwho, in the processof collecting his own debts,uses
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any name other thanhis own which would indicatethat a third

personis collecting or attemptingto collect such debts.For the

purpose otection1692f(6) ofthistitle, suchtermalsoincludesany

personwho usesany instrumentalityof interstatecommerceor the

mails in any business the principal purpose which is the

enforcemenbf securityinterests.
15U.S.C.8 1692a(6)-The activity of foreclosingon[a] propertypursuanto adeedof trustis not
thecollectionof a debwithin the meaning athe FDCPA.” SeeWalkerv. Equity 1LendersGrp.,
No. 09-325, 2009VL 1364430at*7 (S.D.Cal.May 14, 2009)Hulsev. OcwenFed.Bank,FSB
195 F. Supp. 2d 1188, 120¢D. Or. 2002) (“Foreclosingon atrust deedis distinct from the
collection of the obligationto pay money.The FDCPA s intendedto curtail objectionableacts
occurringin the processf collectingfundsfrom a debto. . . . Paymentbf fundsis not the object
of the foreclosure actioiRatherthelenderis foreclosingits interestin the property.”).

Plaintiffs solely allegeParkerviolated theFDCPA by continuing the Foreclosurection
andfiling motionsin the ForeclosureAction againstPlaintiffs on behalf of Freddi&lac, afterit
allegedlyassignedts rightsto the Note and Mortgage.eeECF No. 1.) Plaintiffs fail to allege
Parker“regularly collects or attemptsto collect, directly or indirectly, debtsowed or due or
assertedo be owed or due another.” 18.S.C. § 1692a(6).They further fail to allege Parker
“regularly” engagesn consumer debtollectionactivingin the context ofitigation. Therefore,
they only arguehat the activity of foreclosing on theropertyviolated the FDCPA. Because
foreclosing on a propertig distinctfrom the collection of the obligatiornto pay, Plaintiffs have
failedto adequatelallegeParkeris a “debtcollector” within the meaning of th& DCPA.As such,
like in Satre Parkeris immunefrom FDCPA liability underthe Noer—Penningtondoctrine

becausdhe Plaintiffs’ factualallegationsn their Complaintfail to establisithatParkerwasasa

debtcollector.Satre 507 F. App’x at 655. Accordingly,Parker'sMotion to DismissPlaintiffs’
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FDCPA claimsagainstit pursuanto the doctrine oNoerr-Penningtonis GRANTED without
preudice.

E. FDCPA Claims Against Freddie Mac, Rushmore, Wilmington, and Pretium

FreddieMac, Rushmore, Wilmington, anretiumargue theyareentitledto judgment on
the pleadingsasto Plaintiffs’ FDCPA claims (Counts 1 through 4becausehey are not debt
collectorsunderthe FDCPA. (ECF No. 18-13at 13-16.)Specifically, FreddieMac, Wilmington,
andPretiumarguethey arenot debtcollectorsbecauseghey “were broughtinto this actionsolely
on the grounds thaheywere‘owners’ of the debbwedby [Plaintiffs].” (Id. at 16.) In addition,
theyargu€‘the casemustalsobedismissedtto . . . Rushmorghichisidentifiedin the Complaint
without anyreferencewvhatsoeveto any wrongdoing oiits partin this litigation.” (Id.) Plaintiffs
argue Freddidlac, Rushmore, Wilmington, andretiumaredebtcollectorsunderFDCPA.(ECF
NO. 23at 14-15.)In regardd¢o Rushmore and Wilmingtoi®laintiffs argue they sougho collect
debts owned by anothetd( at 15.) Specifically, Rushmoréis allegedto have soughto collect
the debt on behalf avilmington.” (1d.) Wilmington is allegedto collect a debtas a trusteefor
Pretium.(Id.)

Congress enacted the FDCPA as a result of the “abundance evidence of the use of abusive,
deceptive, and unfair debt collection practices” and the inadequacy of existiranmwocedures
designed to protect consumers. 15 U.S.@6%2(b). The stated purpose of the FDCPA is “to
eliminate abusive debt collection practices by debt collectors” and toopecfurther action to
protect consumers against debt collection abu&agnark v. Bank of Am., N,A783 F.3d 168,
174 (3d Cir. 2015) (quoting 15 U.S.C1892(e)). “The right congress sought to protect in enacting

this legislation was therefore not merely procedural, but substantive and ofngpeatance.”
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Blaha v. First Nat'l Collection BuregCiv. No. 16¢cv-2791, 2016 U.S. Dist. LEXIS 157575, at
*23 (D.N.J. Nov. 10, 2016).

Typically, “[tjo prevail on an FDCPA claim, a plaintiff must prove that (1) sha is
consumer, (2) the defendant is a debt collector, (3) the defesddunatienged practice involves
an attempt to collect a ‘debt’ as the [FDCPA] defines it, and (4) the defehda violated a
provision of the FDCPA in attempting to collect the debBiuglass v. Convergent Outsourcing
765 F.3d 299, 303 (3d Cir. 2014ge alsalensen v. Pressler & Press|et91 F.3d 413, 417 (3d
Cir. 2015).

The FDCPA defines a “debt collector” as:

any person who uses any instrumentality of interstate commerce or

the mails in any business the principal purpose of which is the

collection of any debts, or who regularly collects or attempts to

collect, directly or indirectly, debts owed or due or asserted to be

owed or due another. Notwithstanding the exclusion provided by

clause (F) of the last sentence of this paragraph, the term includes

any creditor who, in the process of collecting his own debts, uses

any name other than his own which would indicate that a third

person is collecting or attempting to collect such debts. For the

purpose of section 1692f(6) of this title, such term also includes any

person who uses any instrumentality of interstate commerce or the

mails in any business the principal purpose of which is the

enforcement of security interests.
15 U.S.C. § 1692a(6). In the Motion to for Judgment on the PleadingddieMac, Rushmore,
Wilmington, andPretiumonly dispute they are not debt collectors under the FDORArefore,
the Court will only address it issue

“Creditors—as opposed to ‘debt collectorsgenerally are not subject to the FDCPAL”

A “creditor” is “any person who offers or extends credit creating a debt or to whom @& deb

owed,” but “does not include any person . . . that . . . receives an assignment or trandédstof a

in default solely for the purpose of facilitating colleatiof such debt for another.” 15 U.S.C. §
22



1692a(4). Accordingly, the definition “excludes creditors who attempt to collect thridebts,

but does not exclude an entity . . . who has acquired a debt that was already in @gjpohg v.

First Union Morg. Corp, 215 Fed. App’x 114, 118 (3rd Cir. 2008geStaub v. Harris626 F.2d

275, 277 (3rd Cir. 1980) (citations omitted) (noting the FDCPA “does not apply to persons or
businesses collecting debts on their own behalf. It is directed to those person whgagyed in
business for the principal purpose of collecting debts”).

The Court finds theComplaintdoes nosetforth sufficientfactsto stateaclaimfor relief
under theFDCPA asto FreddieMac, Pretium, and Wilmington.Ashcroft 556 U.S. at 678.
However,all FDCPA claimswill proceedasto Rushmore.

First, as to FreddieMac the Complaint lacks factual details establishingit is a debt
collector.In the ComplaintPlaintiffs solelyallegeFreddieMacviolatedthe FDCPADby continuing
the Foreclosuréction andfiling motionsin the ForeclosureAction againstPlaintiffs after it
allegedlyassignedts rightsto the Note and MortgageSéeECF No. 1.) As previouslystated,
“[t]he activity of foreclosingon [a] property pursuarto a deedof trustis not thecollectionof a
debtwithin the meaning of thEDCPA.” SeeWalker, 2009WL 1364430at *7; Hulse 195F.
Supp. 2dat 1204 (“Foreclosingon atrustdeedis distinctfrom the collectionof theobligationto
pay money.The FDCPA is intendedto curtail objectionableactsoccurringin the processof
collectingfundsfrom a debtor. . . Paymentof fundsis not the object of the foreclosure action.
Rather the lendeis foreclosingits interestin the property.”).Plaintiffs fail to allegeFreddieMac
“regularly collectsor attemptdo collect,directly or indirectly, debt®wedor due omassertedo be
owedor due another.” 18.S.C.8 1692a(6). MoreoveRlaintiffsfail to articulatewhetherFreddie
Mac wasattemptingo collecton the MortgagandNote outside of thé-oreclosureAction, when

the Mortgage and Note were already assignedo anotherentity. Plaintiffs only argue that the
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activity of foreclosingon the propertyiolatedthe FDCPA. Becausdoreclosing on a properig
distinctfrom thecollectionof the obligatiorto pay,Plaintiffs havefailed to adequatelhallegethat
FreddieMacis a“debt collector” within the meaning of th&DCPA. Accordingly, FreddiéMac’s
Motionis GRANTED asto all FDCPAclaimsagainsit, and Counts 1 througha¢eDI SM | SSED
without prejudice asto FreddieMac.

Secondasto Pretium the Complaint onlglleges‘[a]ll effortsof Pretiumto collecton the
mortgageandnotewithin thelastyear(andprior thereto)werefalse, misleading, andraudulent,
becausdghe mortgageind note had nobeenvalidly assignedo Pretium” and“Pretium did not
hold avalid assignmenbf the mortgage and notefforts by it to collecton the noteandmortgage
constitutecharassmerdand abuse (ECFNo. 11126, 35, 45, 55, 65T)o theextentPlaintiffsargue
Pretiumwas nevervalidly assignedhe Mortgageandthereforeneverownedthe Mortgage, the
Court cannot anavill not addresghat allegation The State Court clearly determinedthat the
Mortgage followed a properhainof assignmenprior to enteringthe judgment oforeclosure.
The Court cannot andill notundermine thealidity of thestatecourt judgment.

To the extent Plaintiffs argue the Mortgageas not owned byPretiumat the time it
attemptedto collect on it (meaningPretiumhad yet to obtain title to the Mortgage andvas
collectingonit or hadalreadytransferredts rightsto someonelseandwasstill collectingon the
Mortgage, Plaintiffs have not properlpleadfactssubstantiatig sucha claim. Plaintiffs merely
allegePretiumdid not hold the Mortgagat thetime it attemptedo collectonit. This statements
only arecitationof thedefinition of a debtcollector.Plaintiffs fail to provideexamplesdates, or
factualallegationgdlemonstratingucharguments true. Plaintiffs havefailed to adequatelallege
that Pretiumis a “debtcollector” within the meaning of thEDCPA. The only facts before the

Courtarethatat somepoint Pretiumdid own the Mortgageandcollectedonit. The definition of
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debt collector “excludes creditors who attempt to collect their own deDpong 215 Fed.
App’x at 118.Accordingly, Pretium’sMotion is GRANTED asto all FDCPA claimsagainstit,
and Counts 1 throughateDI SMISSED without prejudice asto Pretium.

Third, as to Wilmingtonthe Courtfinds the Complaintacksfactualdetailsestablishingt
is a debtcollector.In the Complaint,Plaintiffs allegeWilmington violatedthe FDCPA by asking
to be substituteds the plaintiff in the ForeclosureAction andbecausat did not hold a valid
assignmenbf the Mortgage antllote whenit attemptedo collect onit. (SeeECF No. 1.) As
previouslystated,[tjhe activity of foreclosingon [a] property pursuarnb a deedof trustis not
thecollectionof a debwithin the meaning of thEDCPA.” SeeWalker, 2009WL 1364430at*7.
Plaintiffs fail to allegeWilmington “regularly collectsor attemptdo collect,directly orindirectly,
debtsowed or dueor assertedo be owed or dueanother.”15 U.S.C. § 1692a(6). Moreover,
Plaintiffs fail to articulatewhether Wilmingtonwas attemptingto collect on the Mortgage and
Note outside ofthe Foreclosuréction, whenthe Mortgage antlote were alreadyassignedo
anotherentity. Therefore,Plaintiffs only argue that thactivity of foreclosing orthe property
violated the FDCPA. Becauseforeclosing on a propertig distinct from the collection of the
obligationto pay,Plaintiffs havefailed to adequatelallegethat Wilmingtonis a“debt collector”
within the meaning othe FDCPA.

In addition eventhoughPlaintiffs allegeWilmington wasactingasa Trusteefor Pretium
in collecting on the Mortgage andhereforewas not collecting its own debt, it is unclearif
Wilmingtonwasonly actingasTrustedor Pretiumduring the Foreclosurgction orif Wilmington
was askedto collect on Pretium’sdebtprior to the Foreclosure Action. Accordingly|ahtiffs

have notpleadfactsdemonstrating Wilmingtois a debtcollectorunder theFDCPA. Therefore,
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Wilmington’s Motion is GRANTED asto all FDCPA claimsagainstt, and Counts 1 through 4
areDISMISSED without prejudice asto Wilmington.

However, theCourt finds the FDCPA claims may proceed as to RushrmbeeComplaint
alleges: “All efforts of Rushmore to collect on tmertgageand note . . . on behalf of Wilmington
were false, misleading, and fraudulent . . . . For example, in June of 2016 Reiskemqgplaintiffs
a mortgage statement demanding payment of $337, 875.28 ohdféMéimington.”(ECF No. 1
1 28.) At this stage, Plaintiffs have sufficiently plead Rushmore is a “debt colléeaocause it
was ‘attempt[ing] to collect, directly or indicdly, debts owed or due or asserted to be owed or
due another.” 15 U.S.C. § 1692a(@)ccordingly, FreddieMac, Rushmore, Wilmington, and
Pretium’s Motion is DENIED asto all FDCPA claims againstRushmore As such, Counts 1
through 4remainasto Rushmore.

F. NJCFA Claims Against Freddie Mac, Rushmore, Wilmington, and Pretium

In their moving brief, FreddieMac, Rushmore, Wilmington, anBretiumstated‘[e]ven
thefinal fifth count of the Complainvhich allegestheentitlemento relief under theNew Jersey
Consumer Fraudct leavesreliescompletelyon violationsof the FDCPA including 15U.S.C.
881692k(a)(2)(A) and 1603k(a)(3)(ECF No. 18-13at 13.) Plainiffs arguethe NJCFA claim
should nobedismissedecauséit is notbarredoy New Jersey’ditigation privilege, by théNoerr-
Penningtondoctrine, by theRooker-Feldmardoctrine, or byclaim preclusion principals” and
FreddieMac, Rushmore, Wilmington, anretium“have provided no soungasorfor dismissal
of theclaim.” (ECFNo. 23 at 23.) The Courtagres with Plaintiffs that FreddieMac, Rushmore,
Wilmington, andPretiun havefailed to provide reasons arahsedaw for dismissalof the NJCFA

claimin their movingbrief.
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FreddieMac, Rushmore, Wilmington, anBretiumdid, howeverattemptto dismissthe
NJCFA claim in their reply brief by citing to the statuteand caselaw. However, it is well
establishedhatnewargumentsannot beaisedfor thefirst timein reply briefs,asFreddieMac,
Rushmore, Wilmington, anBretiumhaveattemptedo do here.SeeUnited Statesv. Cruz, 757
F.3d 372,387 (3d Cir. 2014);Elizabethtovn Water Co. v. Hartford Cas. Ins. Co., 998F. Supp.
447, 458D.N.J.1998).Plaintiffs weredeprived of the opportunity respondo sucharguments.
Accordingly, FreddieMac, Rushmore Wilmington, and PretiumMotion to Dismiss Plaintiffs’
NJCFAclaimsis DENIED.

V. CONCLUSION

For the reasons set forth above, Parker's Motion to Dismiss for Lack of Juosdisti
DENIED, but its Motion to Dismiss pursuant to Rule 12(b)(RANTED in its entirety Parker
is DISMISSED from this matterRushmore, Freddie Mac, Wilmington, and Pretium’s Motion to
Dismiss for Lack of Jurisdiction is ald9ENIED. However, their Motion for Judgment on the
Pleadings iSSRANTED in part andDENIED in part. Specifically, their Motion for Judgment
on the Pleadings: (1) GRANTED without preudice asto all FDCPA claimsagainstFreddie
Mac (Counts 1 through 4)2) GRANTED without preudice asto all FDCPA claimsagainst
Pretium(Counts 1 through 4); (33RANTED without preudice asto all FDCPAclaimsagainst
Wilmington (Counts 1 through); (4) DENIED asto all FDCPA claimsagainst Rushmore; and
(5) DENIED asto Plaintiffs’ NJCFA claimsagainstFreddieMac, Rushmore, Wilmingtonand
Pretium.

Date:April 30, 2018 /s/ Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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