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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

NOVEL LABORATORIES,INC.,

Plaintiff,
Civil Action No. 17-0739BRM-LHG
V.

KVK-TECH,INC. andGATOR
PHARMACEUTICALS,INC.,
OPINION
Defendants.

MARTINOTTI , DISTRICT JUDGE

Beforethis Courtis Plaintiff Novel Laboratories)nc.’s (“Novel”) Motion to Remand
this actionto the Superior Court dew JerseyLaw Division, SomersetCounty,or, in the
alternative for a grant ofpreliminaryandpermaneninjunctive relief by default(ECFNo. 9.)
DefendaniGatorPhamaceuticalsinc. (“Gator”) andKVK -Tech,Inc. (“KVK”) (collectively,
“Defendants”)opposehe motion. (ECF No. 17.) Also beforethis Courtis Gatofs Motion to
DismissNovel's Complaintfor lack of personajurisdiction pursuanto FederalRule of Civil
Procedurel2(b)(2)or, in thealternative for improper venue pursuatt FederalRule of Civil
Procedurel2(b)(3). (ECF No. 16.) Novel opposes the motiofECF No. 21.) Pursuanto
FederalRule of Civil Procedure 78(a}his Courtheardoral argument on June 12, 201or
the reasonsetforth herein, Novel's Motionto Remandis GRANTED, andits requestfor
injunctive relief is DENIED AS MOOT . Plaintiff's requesfor attorneys’feesis DENIED.

Gator’'sMotion to Dismissis DENIED AS MOOT .
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l. BACKGROUND

This casearisesfrom the allegedbreachof an October 3, 2012ettlementagreement
(the “SettlementAgreement”) betweenNovel and KVK, which relatedto KVK’s alleged
misappropriation ofradesecretobtainedrom aformerNovel employeeThe partiesdisagree
about the extertb which thecurrentdisputerelateso the SettlemenAgreementwhichin turn
affectswhether removato this Courtwasappropriate.

A. The Original Lawsuit and SettlementAgreement

Both Novel andKVK develop and manufactugenericpharmaeuticals.(ECFNo 1-1
19 4-5.) Novel allegesGator is the alter ego of KVK. (Id. { 6.) Generic pharmaceutical
manufacturerdavestrongfinancial incentiveto be thefirst party to file for Food andDrug
Administration(*FDA”) approvalko marketa generic drugyecausehefirst partyto seeksuch
approvalreceivesheexclusiveright to marketthe productfor 180 days.I@. f17-8.)

On February 3, 2011, NovedluedKVK in the Superior Court oNew Jersey,Law
Division, SomerseiCounty (the “First Lawsuit”), alleging,inter alia, KVK hadviolated an
October 201Gtandstillagreemenfthe“StandstillAgreement”) (Id. T 15.)Thepartiesreached
the StandstillAgreemento avoidlitigation over Novel’'sassertiorthataformeremployeavas

providingproprietaryinformationto KVK. 2 (Id. §113-14.)Five daysafter Novelfiled theFirst

1 Lupin, Inc. acquiredNovel on March 8, 2016. Lupin, Inc., @elaware corporation,is
indirectly wholly owned by the parent company Lupimited (“Lupin”), and Lupin continues
to operate Novehsaseparatentity.(ECF9-1atn.1.)

2 Under the 8andstill AgreementKVK agreedt would not manufacture a product developed
in concertwith the former Novel employeeMuthusamyShanmugam (“Shanmugamiyhom
Novel hadterminatedfor consultingwith its competitors.(ld. 1 11-14.) Novelallegedthe
product ShanmugaandKVK plannedo manufacturéthe“KVK Product”)appropriatedrade
secretsShanmugam obtained through his knowledge dfimailar drug Novel hadbeen



Lawsuit,the court granted Novel’s requést injunctiverelief preventingKVK, Shanmugam,
and theentity theyformedfrom producingtheir planned productld. 1915-16.)

The paries settledtheir dispute and on October 3, 20Bppearedn courtandputthe
termsof thesettlemenon therecord.(Id. § 17.) Novel'scounsekexplainedNovelwould make
schedulegaymentgotaling $1 million to the defendantis the First Lawsuitafter it launched
the Novel Product.ld. 1 8.)In exchangdor thepaymentsKVK agreedt would withdrawits
applicationto the FDA to marketthe KVK Product,aswell asto ceaseeffortsto developor
assistanotherparty with developing theKVK Product. [d.) After putting the Settlement
Agreementon therecord,NovelandKVK begandrafting a written agreementemorializing
the terms. (Id. T 20.) The partiesexchangedirafts but never memorializeda final written
settlement(ld.)

B. The Breach of the Settlemert Agreement

Soon after the settlementwas reached,Novel learnedKVK had filed a New Drug
Application (“NDA”) with the FDA for its powderbasedgenericversionof SUPREP (Id. |
23.)OnJuly 24, 2013, Novdiled a motionto enforcethe SettlemeniAgreemen, againin the
Superior Court oNew JerseySomerseCounty. (d. {1 24.)On October 9, 2013, the couréld
KVK hadbreachedhe SettlementAgreementand orderedVK to withdraw the NDA and

refrainfromfiling anyapplicationgdo manufacturany type of drugimilarto theKVK Product.

developing(the “Novel Product”)? (1d. 1912, 15.)The Novel Productvasaliquid generic of
the coloncleansingdrug, SUPREP while the KVK Productwasa powderform of the same
drug. (d. 1 23.)



(1d.) KVK challengedhecourt’s decisiort first in a motionfor reconsideratiothatwasdenied,
thenin an appealto the AppellateDivision, which affirmed the trial court, andfinally in an
unsuccessfypetitionfor certificationto the Supreme Court dfew Jersey
C. KVK'’s Alleged Continued Breach of the SettlementAgreement

Notwithstandinghe variousstatecourts’rulings,KVK and Gator dichot withdrawthe
NDA andinsteadwrote to the FDA on May 29, 2015to revoke KVK’s agencystatuson the
NDA. (Id. 1128-29.)On June 10, 2013KVK wroteto the FDA andaskedfor the NDA to be
withdrawn, but addeator,not KVK, wasthe owner of th&DA. (Id. 1 29.)From May 28,
2015,to Junel?2, 2015, Novel inquiredith KVK regardng thewithdrawal of the NDA, but

KVK'’s counseldid not reply. ([d.) On September 2, 2015, Noveled a secondmotion to

enforce thesettlemenAgreementin the Superior Court, but the court denied the motion on the

groundthatit wasunripe,asKVK andGatorhadnotreceived=DA approvalfor any product.
(1d. 130-31.)

On December27, 2016, thd-DA approved theNDA. (Id. § 33.)The FDA-approved
packaging(the “Approved Packaging”jndicatedKVK was manufacturingthe productfor
Gator,directed customergo contactKVK for moreinformation, angrovided KVK’s website
and telephone numbend() Further,the Approved Packagingdicatal the manufacturer’s

code numbeis 10702 the samemanufacturenumberassignedo KVK onits other products.

3 KVK arguedor thefirst timein its motionfor reconsideration thatt could notwithdrawthe
NDA without Gator’s consent,as Gator was a separateentity. (ECF No. 9-21 at 25.) The
AppellateDivision affirmed the trial court’'srejecton of KVK’s assertionstating“[KVK’s]
argument on reconsideratidinat they cannot controlGator becausesatoris a separateand
distinctentity thatsubmittedtheapplication. . .is seeminglyinconsistentith [their] original
characterizatioof Gatorasa partnein thatventure.”(ECFNo. 9-21at47-48.)



(1d.  34.) Novefiled this lawsuiton January20, 2017 in the Superior Court oNew Jersey,
Law Division, SomersetCounty (Civ. A. No. L-70-17), assertingclaims againstKVK for
breachof contract (Coun©ne) againstGatorfor breachof contract andortiousinterference
with contract (Count§wo and Four), and against bgplartiesfor misappropriatiorof trade
secretsandfraud (CountsThreeandFive). (Id. 11 36-82.) Gatorremoved thdawsuitto this
Court on February 3, 201fECFNo. 1.)

On February 6, 2017, dVelfiled its Motion to Remand, arguing: (1) Novel akd/K
agreedthe SuperioiCourt would retainjurisdiction of the SettlementAgreement (2) all of
Novel’s claimsrelateto enforcemenbf the SettlementAgreement and(3) judicial economy
suggestgemandis proper,asthe SuperioiCourt is familiar with the disputedetweenthe
parties.(ECFNo. 9.)

Il LEGAL STANDARD

A notice of removal of aivil actionmustbefiled by a defendamnwithin thirty (30) days
of receivirg the complaint. 28 U.S.C. § 1446(b)(Hpwever,whereit is not evidenfrom the
faceof the complainthata caseis removable;a notice of removainay befiled within thirty
[(30)] daysafterreceiptby Defendants . . . of a copy ahamended pleading, motion, order or
other papefrom which it may befirst ascertainedhatthe caseis onewhichis or hasbecome
removable.”ld. 8 1446(b)(3).

Upon the removal ofn action, aplaintiff may challengesuchremoval by movingo

remandhecasebackto stae court.ld. 8 1447. Groundfr remandnclude:“(1) lack of district

4 At oral argumentNovel's counselexplainedheinitially filed another motiorto enforce the
settlementon Januaryll, 2017, but the Superior Coulirectedhim to include Gator as a
defendant. Novel'sounsethefiled the ComplaintCitation Neededo this



court subjecmatterjurisdiction or (2) adefectin theremovalprocess.’PASv. Travelers Ins.

Co., 7 F.3d 349, 352 (3a@ir. 1993). A motiorfor remandon thebasisof a procedural &fectin

the removamustbefiled within thirty (30) days of the notice of removal, B85.C.§ 1447(c),
whereas'a motionto remandoasedon lack of subjectmatterjurisdictionmay be madeat any
time beforefinal judgment,’Foster v. Chesapeake Ins. Co., 933 F.2d 1207, 1212-13 (Zir.

1991)(citing 28U.S.C.8§ 1447(c)).

“The party assertingurisdiction bearsthe burdenof showingthat at all stagesof the
litigation thecasds properlybeforethefederalcourt.” Samuel -Bassett v. KIA Motors Am., Inc.,
357 F.3d 392, 396 (3dir. 2004).Federalcourts rigorously enforce the congressiantntto
restrict federal diversity jurisdiction, and thereforeremoval statutesare “strictly construed
against removal’ and “doubtmust be resolvedin favor of remand.” 1d. at 396-403.
Additionally, when a caseis removed,“all defendantsvho havebeenproperlyjoined and
servedmustjoin in or consento the removal of the action28 U.S.C.81446(b)(2)(A).

[I. DECISION

Novel does not disputthis Court could havgurisdiction over this lawsuit basedon
diversity jurisdiction. (See ECF No. 1 andECF No. 9 at 15.) Novelargues,however,that
removalwas improperbecauseNovel andKVK expresslyagreedthe New JerseySuperior
Court wouldretain jurisdiction to enforce theSettlementAgreement.(ECF No. 9 at 15.)
Defendantsnakethreeargumentén oppositionto Novel’s Motionto Remand: (1§atorargues
it neveragreedt wassubjectto the SuperioCourt’sjurisdictiory (2) KVK neveragreedthe
Superior Court wouldetain exclusivejurisdiction over the enforcement of th&ettlement

Agreement;and (3)evenif this Court findsthe Superior Court had exclusiyarisdiction,



Novel’s claimsin its Complaintareseparatendapartfrom theenforcemenbf theSettlement
Agreement(ECFNo. 17 at1-2.)

A. The SettlementAgreement’s Determination of Jurisdiction

The parties agree on the essentiatdaxd the Settlement Agreement. First, the parties

discussed the issue of jurisdiction for the purposes of enforcingettiement reemenin
the Superior Couthteforethe Honorabl&Villiam M. D’ Annunzio, A.J.A.D, retired, on recall
(SeeTr. of Oct. 3, 2012Settlement Hig (Cerif. of Hillel I. Parness, Esq., Ex. A (ECF No. 9
3) at 910).)

MS. JACOBSON [Counsel for Novel]: We would, your Honor,

we’d like it to bring something that we’d like the Court to we’'d

like some mechanism in which if they violate-it

THE COURT: Why do you have to file it with the Court?

MR. TABASSO [Counsel for KVK]: We have discussed it, and

we can do a stipulation whereby the Court would retain

jurisdiction over enforcement of certain provisions of the

agreement.
(Id. at9 and T9:11-20.) Followingn off-the+ecorddiscussiorwith Judge D’Annunziothe
partieswentbackon the record, and Judge D’Annungtated; [T]herewill be astipulationof
dismissalith prejudice reciting thefact thattherehasbeenasettlementndreciting the fact
that the courtetainsjurisdiction to enforce thesettlement.’(Id. at 10 and T10:3-7.)

Secondyvhile there was no executed memorialization of the Settlement Agreeheent,

parties acknowledgdovel and KVK exchanged drafts of a written settlement, which addressed
the question of jurisdiction.Sée ECF No. 17 at 10 anBCF No.18 at 8.)Novel drafed a

clause—which KVK did not ater in its markup of the drafthat sated:

The Parties agree that any disputes concerning the interpretation,
application or enforcement of this Agreement shall be within the



exclusive jurisdiabn in the appropriate courts within the state of
New Jersey and that as per Paragraph __ the court in the New
Jersey Action is retaining jurisdiction for such purposes, with the
exception of the Confession of Judgement which may be filed in
Pennsylvania.

(ECF Nos. 94 and 9-5.)

Defendantsargue neither the Settlement Agreement norntieenorialization of the
Settlement Agrementconferred exclusive jurisdiction upon the Superior Cq&€F No. 17
at 5-11.) Defendants contertle Settlement Agreement thaas put on the record in the
Superior Courtvas a “permissive” forum selection clause thave the Superior Coutthe
ability to retan jurisdiction, as opposed to an “exclusive” selection clause, which would
provide theSuperior Coursolejurisdictionover enforcement of the Settlement Agreement
(Id. at G 8 (citingKane v. Mfrs. Life Ins. Co., No. 084581 (KSH), 2009 WL 78143 (D.N.J.
Jan. 9, 2009)) Defendantsclaim the statement inthe draft written agreement that
enforcement “shall be within thexdusive jurisdiction in the appropriate courts within the
State of New Jersey” confers jurisdiction on any court in the State, includiagafeourts.

(Id. at 10 (citingNew Jersey v. Merrill Lynch & Co., 640 F.3d 545, 549 (3d Cir. 201)))

The Court finds theSettlement Agreement and the draft written agreement, read in
concert, suggest remand is appropridie.determining whether parties have contractually
waived the right to remove to a federal court, a court should ‘simply . . . use[e] the same
benchmarks of construction and, if applicable, interpretation as it employs in resalvi
preliminary contractual questionsMerrill Lynch, 640 F.3d at 548 (quotirfepster, 933 F.2d
at 1217 n.15)A court should “look to the ‘plain and ordinary meaninfthe forum selection

clause to determine whether it amounted to a waiver of the right to rerhd\eiting Buono

Sales, Inc. v. Chryser Motors Corp., 449 F.2d 715, 721 (3d Cir. 19J1lInsofar as the



Settlement Agreement and the draft written agreement are ambiguous, the Golodkria
the parties’ course of conduct throughout the life of the settlerSeafTeamsters Indus.
Emps. Welfare Fund v. Rolls-Royce Motor Cars, Inc., 989 F.2d 132, 13&d Cir. 1993) ioting
that courts may look to parties’ conduct to interpret a contract even in the abeénc
ambiguity).

Here, principles of contract interpretation indicate the Settlement Agreenaeed)
exclusive jurisdiction to the Superior Col¥hen te parties put the Settlement Agreement
on the record in Superior CouktVK'’s counsel offered“[W] e can do a stipulation whereby
the [Superior] Court would retain jurisdiction over enforcement of certain provisions of the
agreement (ECF No. 93 at T9:17-20.) Following an offthetrecord discussionvith the
parties Judge D’Annunzicstatedthe parties agreetthat thecourt retainsjurisdiction to
enforce the settlement(ld. at T106-7.) The intent of the parties for the Superior Ceurt
alone—to retain jurisdiction is clearFurther, the draft written agreemenprovided
“enforcement of this Agreement shall be within the exclusive jurisdiction in gre@jate
courts within the state ofdv Jerseyand that as per Paragraph[sic] the court in the New
Jersey Action is retaining jurisdiction for such purpds€ECF Nos. 4 and 95.) The
Settlement Agreement and the draft written agreersagpest the parties intended the
SuperiorCourt to retain exclusive jurisdiction.

The parties’ conduct also suggests they intended the Superior Court to retain exclusive
jurisdiction, aghey litigated their dispute in New Jersey state cairtsast five timesince
February 32011(ECF No.1-19 15, including contesting a motion to enforce tBettlement
Agreement in July 2013d; 1 24); KVK’s motion for reconsideration, which was denied on

February 3, 2014id. 1 26); an appeal to the Appellate Divisiomhich affirmed the Superior



Courton February 2, 2015d. 1 27); and a petition for certification to the Supreme Court of
New Jerseyhat was denied on May 22, 205CF No. 910). See Merrill Lynch, 640 F.3d at
548 (noting that courts should us principles of cont@mtstructionto interpret forum
selection clausesTeamsters Indus. Emps. Welfare Fund, 989 F.2dat 135 §tating thatourts
may consider the parties’ conduct to discern their int€ntally, remand is appropriat§a]s
the removing party] bears the burden of demonstrating removal jurisdictionwith any
doubt resolved in favor of remand.” The Bank of N.Y. Mellon v. ACR Energy Partners, LLC,
543 B.R. 158, 163 (D.N.J. 2004) (citisgmuel-Bassett, 357 F.3d at 396emphasis added)

Defendantsbase much otheir argumentthat the Superior Court retainezhly
permissive jurisdictiom Kane, 2009 WL 78143. (ECF No. 17 ai®8) However, that case is
readily distinguishable from this matter. Kiane, the cout found the forum selection clause
did not apply because the plaintiff had alreadtisfied his obligations under the settlement
agreementKane, 2009 WL 78143 at *3. The dispute in that case related to obligations that
arose between the parties after the settlenidnHere, neither Novel nor KVK argues the
Settlement Agreement has been fulfilled.

As this Court has found the Superior Court et exclusive jurisdiction over
enforcement of the Settlement Agreem&tdyel’s Motion to Remand IGRANTED.

B. Novel's Additional Claims

Defendants arguthat, evenif the Superior Countetainedexclusivejurisdiction over
enforcemenbf the SettlementAgreementremandis not appropriatebecauseNovel asserts
claimsthatare beyondthe scope of th&ettlementAgreement(ECFNo. 17 at 11-16.) Novel
assertxlaims againstKVK for breachof contract(CountOne) againstGator for breachof

contract andiortiousinterferenceavith contract (Count¥wo and Four)andagainsbothparties

10



for misappropriation ofradesecretsandfraud (CountsThreeandFive). (ECFNo. 1-1 1 36-
82))

The Court finds Novel'sclaimsarerelatedto andarisefrom Defendants’ condtt prior
to enteringinto the SettlemenAgreementind subsequebteachof theSettlemenAgreement.
The SettlementAgreement (1) requiredKVK to withdrawthe NDA and (2)prohibitedKVK
from makinganeffortsto markettheKVK Product(ECFNo. 9-3at3 and T3:20-4:3.kachof
Novel’s claimsrelateto aviolation of one or both othoseSettlementAgreementprovisions.
CountOneis aclaim for a breachof the SettlementAgreementtself; CountTwo is a claim
againstGatorfor abreachof theSettlementAgreemenunder thaheorythatit is KVK’s alter
ego; CounfThreeis aclaim againstDefendant$or misappropriatiorof tradesecretsj.e. using
Novel’'s proprietary information to manufacturea productin violation of the Settlement
AgreementCount Fours aclaim againstGatorfor tortiousinterferencevith contracpremised
on a theory thaGatorinducedKVK to violatethe SettlemeniAgreement; and Coufdiveis a
claim againstDefendantsfor fraud premisedon the theory that Defendantaade several
misrepresentationt Novel and the Superio€ourtin their efforts to breachandcircumvent
the SettlementAgreementAll of Novel's claimsrelateto its effortsto enforce theSettlement
Agreementwhichit claims,and thestatecourthasfound,KVK breachedSee PGT Trucking,
Inc. v. Lyman, 500F. App’x 202, 204 (3d Cir. 2012) (finding a forunselectionclauseapplies
to all claimsthatarisefrom theagreementhat contains the foruselectionclauseg.

Therefore the Courtfinds Novel’s claimsarerelatedto enforcemenbf the Settlement
Agreementand Novel's Motionfor Remandis GRANTED. Novel’s applicationfor an

injunctionis DENIED AS MOOT .

11



C. PersonalJurisdiction Over Gator

Sincethis Court findsremandis appropriatejt shall not retainjurisdiction over this
lawsuit. Therefore the question ofpersonajurisdiction over Gatoris immaterialandGator’s
Motion to Dismissis DENIED AS MOOT .

D. Attorneys’ Feesand Costs

This Courtmay,whenremanding &ase,‘require paymenbf justcostsandanyactual
expensesincluding attorneyfees,incurredas aresult of the removal.” 28J).S.C.§ 1447(c).
“Absentunusuakircumstances;ourtsmay awardattorney’sfeesunder § 14474 only where
the removingparty lackedan objectivelyreasonabldasisfor seekingremoval. Conversely,
whenanobjectivelyreasonabléasisexists, feesshould be deniedMartinv. Franklin Capital
Corp., 546 U.S. 132, 141 (2005)The Court hadiscreton in determining“whether unusual
circumstancesvarrantadeparturédrom therulein a givencase.”ld.

The Court finds Defendantdad a reasonablebasis for seeking removal. No
extraordinarycircumstancegxistfor the Courtto find otherwise.Defendantsemovedbased
on their interpretationof the SettlementAgreementas conferringonly permissivgurisdiction
on the Superior CourDefendantsremovalwas objectivelyreasonableNovel's motionfor

attorneys’feesis DENIED.

12



IV.  CONCLUSION

For the reasonsset forth above, Novel's Motionto Remand(ECF No. 9) is
GRANTED. Novel's requestor attorneys’feesis DENIED. As this Court does notetain
jurisdiction of this matter,Gator’'sMotion to Dismiss(ECFNo. 16)is DENIED AS MOOT .
This matteris thereforeremandedto the Superior Court oNew Jersey,Law Division,

SomerseCounty andhecaseis CLOSED. An appropriate ordewill follow.

Date: June 19, 2017 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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