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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

KELVIN RAY LOVE,
Plaintiff, : Civil Action No. 17-1036 BRM) (DEA)
V.
ORDER
JOHN DOES 19, et al.

Defendants.

This matter comes before the Court by way of a MotinPlaintiff for leave “to
Supplement and/or Amend [thé]' Amended Complaint.'SeeECF No. 1261. Plaintiff seeks
leave to add new parties and claims that he argues relate daelotmginal Complaintid. at 1-

2. Defendants filed a Brief in Opposition [ECF No. 136}d Plaintiff filed a Reply [ECF No.
141]. For the reasons set forth below, Plaintiff’'s MotioBDENIED .
l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Plaintiff initiated this action in the Superior Court of New Jersey, Mercentgoon
August 7, 2015. ECF No. 136 at 1. Plaintiff amended the Complaint filed in state courSeece.
ECF No. 11; ECF No. 136 at 2. Plaintiff's Second Amended Compl&i8iAC”) added
Defendants Hanuschik, Johnson, Wilcox, and Zimmerman. ECF llaat123. After Plaintiff
servedDefendants Hanuschik, Johnson, Wilcox, and Zimmerman isttte court action, they
removed thectionto this Court on Februas, 2017 SeeECF No. 1.

In the SAC, Plaintiff allegedthat he was placed in administrative segregation, the
conditions of which amounted to deliberate indifference. ECF Noatl67. Plaintiff also alleged
that the head of the Religious Issues Committee (“RIC”) at the New JereteyPason (“NJSP”)

refued to provide him with Kosher foods in accordance with Plaintiff's religious dietary
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restrictionsld. at 810. Plaintiff appeared to identify the head of the RIC as “Director Hi¢#ts.”
at 9. Plaintiff also alleged that Defendants Hanuschik and Vaughan participetéigsing to give
him Kosher foods, violating Plaintiff's First and Eighth Amendment riglotsat 1116. Plaintiff
also alleged retaliatory conduct on behalf of certain officers as a ol civil actions filedy
him against employeeof the New Jersey Department of Corrections (“NJDOI@ )at 17.

Plaintiff filed a Motion to Amend on December 28, 2017, seelkdageto amendheSAC.
SeeECF No. 34. The proposed Third Amended CompldiMfAC”) was nearly identical to
Plaintiffs SAC. SeeECF No. 11; see alsd&ECF No. 34 at €3. The only differences were that
Plaintiff removed Defendant Ryan as a named Defendant and replaced Defendantsavdico
Johnson with Defendants Warren and Sul@ideECF No. 34 at €3. Plaintiff argued thate
inadvertently omitted Defendants Warren and Suluki fromSA€. 1d. at 28. Plaintiff again
referred to his communication with “Director Hicks” under the section “DEFENDAHead of
the RIC™ in the propose@AC. Id. at 10. Defendants took no positi@garding Plaintiff's Motion
to Amend but reserved the right to move to dismis§ €. ECF No. 37 at 1. The Court granted
Plaintiff's Motion [ECF No. 34] on March 27, 2018eeECF No. 44.

Shortly thereafter, Defendants moved to dismiss PlaintiffsC because Defendants
claimed that Defendants Johnson and Wilcox were no longer parige§efendants Warren and
Suluki had yet to be served with procedseECF No. 54. Plaintiff then filed a Request for Default
against Defendants Johnson and Wilcox and a Request for Default against DefendiardaadDa
Elchabi.SeeECF Nos. 67 and 73. On August 9, 20th#@ Clerk entered a quality control message

regarding Plaintiff's Request for Default against Defendants Johnson arak\kplaining that

! Plaintiff alleges in this section that “[a]Jbsent any response from the RIC bméme’'s £10-12 referral to them, |

on 7-30-12 mailed Director Hicks (as an appeal to thE0412 referral) a copy of the same Sabbath day diet request
that | submitted to lmm Suluki on 1212-11. In response to advice to do so from the Office of the Ombudsman.”
ECF No. 34 at 10.



the requestould not be granted “because the requested parties are no longer defendants in this
matter.” The Clerk entered a quality control message on November 9, @8idying Plaintiff’s
Requests for DefautigainstDefendants Davis and Elchalliecause the persons named are not
parties in this case.”

Plaintiff also filed two Motions to Substitute Party [ECF Nos. 74 and 75]. In Mesens
Plaintiff sought, pursuant to Federal Rule of Civil Procedure 25, to substitute “Janedboe” f
Defendant Christine Vaughan and to substitute Defendants Davis and Elchabi forabefend
Johnson and WilcoXSeeECF Nos. 74 and 75. On January 31, 2019, U.S. District Judge Brian R.
Martinotti granted Defendants’ Motion to Dismiss [ECF No. 54], denied Plaintffision to
Strike [ECF No. 76], and granted Plaintiff’s Motions to Substitute [ECF Nos. 74 and 75].

As a result of PlaintiffSTAC being dismissed, Rintiff filed a Motion to Amend [ECF
No. 89] theTAC. Plaintiff's proposed Fourth Amended ComplaffffAC”) included several
additional claims: First Amendment, Eighth Amendment, Fourteenth AmendmentahBAR
violations, a 42 U.S.C. § 1985(1) claim, amdnalicious prosecution clainseeECF No. 89.
Defendants again took no position on Plaintiff's Motion but reserved the right to fireaed
Motion to Dismiss. ECF No. 91 at 1. The Court granted Plaintiff's Motion on September 13, 2019.
SeeECF No. 103.

OnJuly 15, 2019Plaintiff filed a Motion seeking leave to serve the State of New Jersey
and the NJDOCSeeECF No. 101. The Court entered an Order on October 9,, 2i&1§ing
Plaintiff's Motion because Plaintiff failed to name the State of New Jensthe NJDOC in any
of his Complaints. ECF No. 109 at 2. Even if Plaintiff had named either entity as a party to this
action, neither the State of New Jersey or the NJDOC is a person ameodaiilander 42 U.S.C.

§8 1983 and 198%d.



Plaintiff thensought an Order extending his deadline to serve Defendants Warren and
Suluki. SeeECF No. 110. The Court entered an Order on October 24, 284i9ring that either
the NJDOC file,ex parteand under seal, the last known addresseBedéndantsNVarren and
Suluki or that the New Jersey Attorney General agree to accept service onob&refndants
Warren and Suluki. ECF No. 113 at 3. The last known addresd@sffardant®arren and Suluki
were filed, under seal, on October 30, 2088eECF No. 114.

On January 2, 2020, Plaintiff moved for an Order revising the Court’s Order [ECF No.
113] to direct the NJDOC to provide the last known addressBefehdantChristine Vaughan
and Department of Corrections Commissioner, Marcus Hicks. ECF No. 123 at 1.oliite C
directed the NJDOC to provide the last known addressédsfovaughan andir. Hicks. Id. at 3.
Defendants explain that on February 5, 2aB6 Office of the Attorney General for the State of
New Jersey accepted servimePlaintiffs FAC on Mr. Hicks’s behalf and filedMs. Vaughan’s
last known address under seal. ECF No. 136 at 18. The next day, Plaintiff filed this Motion [ECF
No. 124.

I. LEGAL STANDARDS

A party may amend its pleading once as a matter of right within either (1) tomeatyays
of serving it; or (2) where the pleading is one to which a responsive pleading is requiredigthe ear
of twenty-one days following service of the responsive pleading or a motion to dismiss. Fed. R.
Civ. P. 15(a)(1). Once those deadlines have expired, “a party may amend its pleadinghonly w
the opposing party’s written consent or the court’s leave” and “[t]he court should freelgayree |
when justice so requires.” Fed. R. Civ. P. 15(a).

The decision to grant leave to amend rests within the sound discretion of the trial court.

Zenith Radio Corp. v. Hazeltine Research, 401 U.S. 321, 330 (1970). In determining a motion



for leave to amend, courts consider the following factors: (1) undue delay on the parpafty
seeking to amend; (2) bad faith or dilatory motive behind the amendment; (3) repdatedd

cure deficiencies through multiple prior amendments; (4) undue prejudice on the opposing party;
andor (5) futility of the amendmengee Great Western Mining & Mineral Co. v. Fox Rothschild
LLP, 615 F.3d 159, 174 (3d Cir. 2010) (quotfgman v. Davis371 U.S. 178, 182 (1962)).

The lastGreat Westerfiactor considers whether the proposed amendment would be futile.
As theGreat WesteriCourt concluded, “[u]lnder Rule 15(a), futility of amendment is a sufficient
basis to deny leave to amentieat Western615 F.3d at 175. Futifeneans that the complaint,
as amended, would fail to state a claim upon which relief could be grafde¢guotingin re
Merck & Co. Sec., Derivative, & ERISA Litig93 F.3d 393, 400 (3d Cir. 2007). An amendment
is futile if it “is frivolous or advances a claim...that is legally insufficient ondtef'Harrison
Beverage Co. v. Dribeck Impnc., 133 F.R.D. 463, 468 (D.N.J. 1990) (internal quotation marks
and citations omitted). To evaluate futility, the Court uses “the same standagdl&u#iciency”
as applied to a motion to dismiss under Rule 12(bg6ane viFauver, 213 F.3d 113, 115 (3d Cir.
2000).

To determine if a pleading would survive a Rule 12(b)(6) motion, the Court must accept
all facts alleged in the pleading as true and draw all reasonable inferences in féneopafty
asserting thenml.um v. Banlof Am, 361 F.3d 217, 223 (3d Cir. 2004). “[Dlismissal is appropriate
only if, accepting all of the facts alleged in the [pleading] as true, the p[agyhhed to plead
‘enough facts to state a claim to relief that is plausible on its facBjufan v. Equifirst Corp.

2010 WL 918444, *2 (D.N.J. March 12, 2016u6tingBell Atl. Corp. v. Twombly550 U.S. 544,
570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)). Put succinctly, the alleged facts must be sufficient

to “allow[ ] the court to draw the reasonabinference that the defendant is liable for the



misconduct alleged Ashcroft v. Igbal 556 U.S. 662, 129 S.Ct. 1937, 1949, 173 L.Ed.2d 868
(2009). In determining futility, the Court considers only the pleading, exhibits attached to the
pleading, matters of public record, and undisputedly authentic documents if the panysaie
based upon the santeeePension Benefit Guar. Corp. v. White Consol. Ind8988 F.2d 1192,
1196 (3d Cir. 1993).
[I. ARGUMENTS
a. Plaintiff's Arguments

Plaintiff argues that the Cdushould permit Plaintiff to file the proposed Fifth Amended
Complaint because of the Court’s liberal policy favoring amendment. ECF Ne2 8262.
Essentially, Plaintiff seeks to add several claims that, he argues, relatéobtuk original
Complaint.See Idat 3-7. Plaintiff claims that the proposed claims relate back because the alleged
conduct pertains to Defendanétleged discriminatory pattern of harassment related to Plaintiff’s
race, religion, and handicapped statds.

Plaintiff seeks to add claims against certliarcer CountySheriff's Deputies.ld. at 2.
Plaintiff argues th& AC [ECF No. X1] gave notice of his intent to file suit against Beputies
Id. Plaintiff allegedn the original Complaint that Defendants “locked [him] up” to hinder or deny
his access to the courtd. at 3.Plaintiff now claims that théeputiestook actions that hindered
or denied his access to the couidsThus, Plaintiff contends that the proposed claims relate back
to the original Complaint and that tBeputiesknew, or should have known, from these allegations
that Plaintiff intended to file suit against thelgh. Plaintiff also argues that tH2eputie$ actions
are part of a pattern and practice of discriminatory actions based on rdligion.

Plaintiff argues that his proposed claims against NJSP mailroom stafekdt® vack to

the original Complaintld. Plaintiff does not present arguments regarding how his claims against



prison mailroom officers relate back to the original Complaint. Rather, Plairgifiea that the
NJSP mailroom staff are hindering his access to the Candtthemailroomstaffs conductwas
harassing and discriminatorygl. Plaintiff contends that the mailroom staff specifically delivered
mail to Plaintiff on days of religious observance to interfere with his acoesge tCourt.ld.
Plaintiff also argues that the conduct of the mailroom staff contributes to an ongoitigepoac
harassment and discriminatidd. at 4.

Plaintiff contends that his proposed claims against Officers Martini anddd@bso relate
back to the original Complainkd. at 4. Plaintiff argues that the claims against Officers Martini
and Monroe relate back to his original Complaint because their actaosrred in close
proximity to [Plaintiff's First Amendment]” andre part of NJSP’s alleged ongoing harassment
and discrimination toward Plaintiffd.

Plaintiff argues that the proposed deliberatdiffarence claims against the John Doe
Defendants and the prison infirmasypervisorrelate back to the original Complaindl. at 5.
Plaintiff contends that the events giving rise to the deliberate indifferennesdecurred at the
same time as his “[dministrative segregation claims of constitutional violations and wroihgs.”

Plaintiff also argues that he unintentionally omitted former Defendants Johnson and
Wilcox from hisFAC. Id. at 6. Plaintiff argues that “for good cause [and] in the interest to do
substantial justice,” the Court should permit him to add former Defendants Johnsonlemd Wi
as Defendants in this actiddl.

Lastly, Plaintiff seeks to add claims against J. and Z. Gooddimat 7. Plaintiff argues
that they “are of the same similar mind as the lieutenants and sergeants who moved Plaintiff on
the mornings of 5/20/15 and 5/22/1%d" Plaintiff argues that J. and Z. Goodwin have harassed

him and retaliated against him because of his claims against state emgdbhyleksntiff claims



the conduct of J. and Z. Goodwin relates to his claims of pervasive harassing andraitmym
behavior byDefendantsld.

Plaintiff argues that he does not seek to delay this action or act with dilatotyipnfdimg
the instant Motionld. Further, Plaintiff contends that this Motion is filed in good faith and
allowing him to file the proposed Fifth Amended Complaint will not unfairly prejudice
Defendantsld.

Plaintiff argues in his Reply Brief [ECF No. 144] that Defendants’ contentat&taintiff
seeks, in bad faith and with dilatory motive, to file the proposed Fifth Amended Compéaint ar
unfounded. ECF No. 144 at 1. Plaintiff argues that he discovered “unknown precedent, statult]es,
and/or constitutional amendments that would/will bolster” his claims and make thenviaiale.

Id. at 2. Plaintiff argues that filing several amendments is financiallyddigdageous to him
Thus, he would not file amendments in bad faitth. Plaintiff further contends that any delay
resuls from Deferdants’ failure to serve several John Doe Defendants in state couttheand
removalof this actionto this Courtld. at 3. Plaintiff argues thatny prejudice is a consequence
of Defendantsbwndelay. Id.

Plaintiff contends that Defendants’ argument that he has failed to show actualfamjur
several of the claims he seeks to add does not matter because his claimshagahesiff's Office
Deputies did not “accrue/mature” until he discovered that hald@im against thBeputies for
continual harassment and discriminatilwh at 5. Plaintifitoncedeshat he suffered no injury from
the disagreement betwele@and his doctor or his accesscourts claimld. at 6.Plaintiff explains
that before disoering “the doctrine of continuing discriminatory harassnjeiné had no injury.

Id. at 5-6. However, Plaintiff argues that the alleged pervasive harassment and isiatamthat

occurred at NJSP is an actual injury suffered by PlaintiffA cause ofaction does notreate



injury. A cause of action offers a party redressability for harmaimaady occurred Plaintiff's
concession that he suffered no injury before learmihthe apparent ability to pursue claims
against theDeputiesfurther demonsttas that he did not suffer actual injury fraheir alleged
conduct. Mere allegation of harassment and discrimination is insufficient to sjusw Ehuman
v. Penn Manor Sch. Dist422 F.3d 141, 151 (3d Cir. 2005)(“To state a claim under the Equal
Protetion, a plaintiff must show that he received ‘different treatment from tbatwed by other
individuals similarly situated.’ Plaintiffs Complaint merely summarily alleges that Plaintgie
denied equal protection of the law [by arguing] that they were subject to ‘governmental
discrimination because of their [religious] beliefs.™).

Plaintiff's request for reservice need not be addressed here as the request eszeddialr
an Order entered by this Court on August 10, 2G2@ECF No. 38.

b. Defendants’ Arguments

i. Plaintiff Has Acted With Dilatory Motive in Unduly Delaying This
Action, Causing Defendants Unfair Prejudice.

Defendants argue that the Court should deny Plaintiff's Motion because Plaintiff has
continually delayed this action and demonstrated bad faith in setkiilg the proposed Fifth
Amended Complaint. ECF No. 136 at 19. Defendants argue that they will continue to be prejudiced
by Plaintiff's continuous requests to the Coftot leaveto amendthe pleadings.ld. at 20.
Defendats argue that the “lapse of time, loss of witnesses, and fading of memoriesoedds!
further delays in the proceedings” are unfairly prejudiddal.

Defendants explain that five years have elapsed since Plaintiff initiated tlois. &ttiat
21. Defendants explain that in the past five yeBfgintiff has not demonstrated any intent to
proceed with the litigation of his claims on the metdsat 22. Defendants contend that Plaintiff's

repeated removal, substitutions, and additions of Defendanesdsulted in significant delay and



demonstrates an intent to stall this actidnDefendants state that Plaintiff has conducted a “time
consuming game of chess” in which he seeks to add and remove Defendants at will, at times
seeking default against Defendants that he seemingly sought to remove from theldction.
Defendants explain that most of the claims Plaintiff seeks to add in the propibisethtended
Complaint relate to eventhat took placen 2014, 2015, 2016, and 2017. Defendants question
why Plaintiff has not explainetis delay in bringing these claims before the Cddrtat 25.
Defendants argue that this action should not continue to be delayed b&athtfi’'s inability

to commit to a set of claims or Defendamts at 22.

Defendants contend that Plaintiff claims in bad faith that he did not know who the head of
the RIC was andas suchcould not name him as a Defendant previously. Defendants contend that
this is untrue. Defendants explain that Plaintiff referred to Mr. Hickb@asiead of the RIC in
several documents filed in this action. ECF Nd. dt 9; ECF No. 45 at;7ECF No. 75 at 14; ECF
No. 104 at 9. In response to Defendants’ argument that Plaintiff knew of Mr. Hicks’syidengjt
beforefiling this Motion, Plaintiffclaims that while he knew of Mr. Hicks, he did know that he
was the head of the RIC until recently.at 4. Plaintiff argues that any delay in naming Mr. Hick’s
as the head of the RIC in his proposed Fifth Amended Complaint is curthe tact that the
statute of limitations to serve a John Doe Defendant is tolled until the Defenasriieen
identified.ld. As such, Plaintiff claims that his claims against Mr. Hicks relate back to his original
Complaint.Id.

Second, Defendants argue that Plaintiff kraivMs. Vaughan as early as November 26,
2018. ECF No. 74 at 3. However, Defendants argue, Plaintiff has unnecessarily delayed obtaining
Ms. Vaughan’s address for service of process. ECF No. 136 at 23. Plaintiff requeslast the

known address d¥ls. Vaughan on January 2, 2020. ECF No. 121 at 5. Defendants explaah that

10



the time Plaintiff requestedMs. Vaughan's last known address, she l@&@&nremoved as a
Defendant in thigction for almost a yeateeECF Nos. 81 and 82. Defendants note that as of the
filing of their Brief in Opposition, Plaintiff had yet to sermis. Vaughan. ECF No. 136 at 23.

Defendants also argue that Plaintiff claimsbad faith that he seeks to file the Fifth
Amended Complaint to correct his error in omitting Defendants Johnson and Wilcak.24.
Defendants argue that Plaintiff not only deliberately omitted these DeferidanttheTAC but
also sought an Ordepursuant to Federal Rule of Civil Procedure 35, substituting Defendants
Johnson and Wilcox for Defendants Davis and ElcHdbi.

Lastly, Defendants contend that Plaintiff alleges harassment by two new Degendant
stemming from events that occurred in 2020at 25. Defendants assert that allowing Plaintiff's
harassment claims to proceed in this action woaldge furthedelay and prejudicéd. Defendants
seem to propose that these claims are better suited for a separate proceeding siverggshat
issue in this action occurred between three to six yearsaagahe new incident does not relate
back to the allegations in Plaintiff's original Complailatt.

ii. The New Claims Plaintiff Seeks to Add Are Futile.

Defendants argue that Plaintiff's new claifagto state a plausible claim upon which relief
can be grantedd. at 28. Plaintiff seeks to add claims agaitisee Mercer County Sheriff's
Deputies claiming they harassed and discriminated against him by refusing to serve saweral J
Doe Defendant®n his behalfld. Defendants question how th&eputiescould have served
unnamed and unknown Defendants.Regardless, Defendants claim that the Depukiekavior
does not amount to harassmedt.Defendants also argue that Plaintiff has failed imalestrate
any discriminatory motive or effect on behalf of teputies|d. (citing Bradley v. United States

299 F.3d 197, 205 (3d Cir. 200Hasper v. Cty. of Buck$14 F. App’x 210, 314 (3d Cir.

11



2013)(requiring a plaintiff asserting a traditional agprotection claim to show that he received
“different treatment than other similarly situated persons” and that the despegatment was
based on his membership in a “protected class”)(citations omitted))). Regaiddendants argue
that the applicable statute of limitationars the claims against tBeputiesld.

Plaintiff also allegeshat certain NJSP mailroom staff members engaged in harassing and
discriminatory conductd. Plaintiff asserts that the NJSP mailroom staff violated RigsnFirst
Amendment rights by burdening his practice of religion and engaging in retaliatory cddduct.
Plaintiff claims that the mailroom staff members required him to choose betweerngdo his
religious beliefs or accepting his legal méil. Defendants explain that Plaintiff alleges that these
incidents occurred on October 12, 2016, December 3, 2016, September 30, 2017, October 5, 2017,
October 12, 2017, and April 6, 2018. Defendants argue that five of these six incidents occurred
more thantwo years agold. As such, Defendants argue, Plaintiff's claims arising out of the
incidents that occurred, except for the April 6, 2018 incident, are barred by the sthtoitdns
and do not relate back to the original Compldohtat 30.

Even if Plaintiff's claims were not barred or related back to the original Complaint,
Defendants contend that the mailroom staff's conduct was “de minimus” in natuveoald not
deter a person of ordinary firmness from exercising a constitutional kiglefendants argue
that the attempt to deliver mail to an inmate over the weekend is not conduct that amaunts to
adverse action “sufficient to deter a person of ordinary firmness from exercisicwniigutional
rights” Id. Further, Defendants claim ah Plaintiff has failed to demonstrate that his lawsuits
causedhe alleged retaliatory conduct of weekend delivery ofifas. Id.

Defendants also argue that Plaintiff has failed to allege facts that denmoiisatate was

treated differently than those similarly situatied.at 31. Defendants contend that Plaintiff simply

12



alleges that thmdividualsdelivering his mail should havw@own that the complained of occasions
were dates of religious observanick Defendants contend that that assertion alone does not show
disparate treatment based onteisgion, nor does it show discriminatory intetd.

Defendants contend that theJSP mailroonstaff did not place a substantial burden on
Plaintiff's religious practiceld. at 32. Defendants state that Plaintiff is required to show that any
burden placed on religious practices must be a “substantial pressure on [Ptaimtiédify his
behavior to violate his beliefsld. (citing Grahamv. Commissionei822 F.2d 844, 851 (9th Cir.
1987)).

Plaintiff asserts another equal protection claim against OfficersiVjavtonroe, and Blue
for intentionally providing Plaintiff with different food packages than other inma@&.Nb. 126
3 at 31. Defendants first state that Plaintiff’'s allegations related toseweoairring in 2013 and
2017 are barred by the statute of limitations and do not relate back to the original Com@Rint. E
No. 136 at 33. Regarding Plaintiff's viable allegations, Defendants argue that Pfaitgdfto
show facts indicating discriminatory motive or effect. Defendants explairtiieed is likely a
“legitimate penological interest’ in providing inmates in maximum security facility withrclea
transparent food containers, as opposed to opaque, cardboard boxes in which they can conceal
contraband.’ld. at 34. Even if there is no “legitimate penological interest” Defendants drgtie t
the allegectonduct is “petty at worst, and de minimis at best.{citing Wise v. Commonwealth
DOT, No. 07cv-1701, 2010 U.S. Dist. LEXIS 137179 at *3Q (W.D. Pa. Sep. 23, 2010)(“Acts
which are de minimis do not rise to the level of a constitutional violation.”)

Plaintiff responds to Defendants’ argument that Officers Martini and Monroe had a
legitimate penological reason to provide Plaintiff with a clear bag for heakarstead of a

cardboard box like other inmatbyg alleging that former Defendant Johnsmsured Plaintiff that

13



this issue would be remedied in the future. ECF No. 444. Further, Plaintiff argues that
Defendants’ argument that the statute of limitations bars most of Plaintiff'sclaems fails
because Defendants have not shown that ¢gpbirestoppel do not applyd. Plaintiff claims that

the claims he seeks to add in the proposed Fifth Amended Complaint all relate backitprthle or
Complaint because the claims are consistent with Plaintiff's prior allegationgpattean and
practie of continual harassment and discrimination by the NJSP and those that work at the prison.
Id.

Next,Defendants argue Plaintiff makes conclusory allegations failing to supporghtf Ei
Amendment claimld. at 35. Defendants argue that Plaintiff doe$ Hallege a deliberate
indifference’ to a ‘serious medical need’ for which a ‘denial of treatmenild result in the
unnecessary and wanton infliction of pain’ or a {lid@g handicap or permanent loss,’ as required
to support an Eighth Amendment claim the medical context.1d. Plaintiff alleges that in
September 201%e was prescribed Nutren to remedy his weight loss. ECF Ne3 228334.
Plaintiff further claims that in November 2Q1% was no longer given Nutren because he no
longer qualified for a prescriptiohd. Plaintiff claims that the discontinuation of Nutren was a
conspiracy against him by the NJSP to harass Plaiigtifefendants argue that these allegations
do not show deliberate indifference to a medical need, denial of necessament, or a lifdong
condition that requires a Nutren prescriptiB@F No. 136 at 35. Plaintiff also fails to allege facts
supporting any of theaecessary elements prove aconspiracy claimld. Defendants also claim
that these claims are barregthe statute of limitations and do not relate back to the allegations in
the original Complaintd. at 36.

Finally, Defendant argues that Plaintifegjual potectionand access to the coudsims

against J. and Z. Goodwin are futild. at 37.First, Defendang argue that Plaintiff's claims do

14



not show any discriminatory motive or effeld. Plaintiff does not present facts suggestingnd

Z. Goodwin treated him differently than othematesld. Second, Defendants argue that Plaintiff
fails to show an actual injury “through the loss of a-frorolous, arguable claith which is
required to prove an access to courts clén.

Further, Defendants submit that Plaintiff's claims for lreten are barred byHeck v.
Humphrey Id. at 38.Plaintiff claims that he was disciplined for filing this action in an act of
retaliation.ld. However, Defendants argue, Plaintiff has not alleged that the discipliczopsa
were challenged and dismisiser overturned on appeal, which is a requirement uHgek v.
Humphreyd.

In conclusion Defendants argue that Plaintiff should not be allowed to amend or
supplement his pleadings with new parties and claims five years after heenogaththis action.
Id. Defendants claim that Plaint#fproposed amendment will unduly delay the resoluticiisf
action, is filed with dilatory motive, and will unfairly prejudice DefendalisDefendants also
claim that most of the claims Plaintiff seeks to add are futile because they almtmed and do
not relate back to the original Complaint. Even if the claims did relate back to theabrigi
Complaint, Defendants contend the proposedendment fails to state sufficient claims.
Defendants suggest that Plaingfiiewly addedlaimsarebetter suited foa separataction Id.
at 39.

V. ANALYSIS

Plaintiff seeks to add claims against existing Defendami&dd new claims against new
DefendantsPlaintiff's proposed Fifth Amended Complaint names the sBefendants as the
Fourth Amended Complaint but adds the following Defendants: (1) R. Sanorski #17; (2) S.

Napierkowski; (3) Inv. Napierkowski; (4) John Doe with ingiad.C.from the Office of the

15



Mercer County Sheriff(5) SCO Matrtini; (6) SCO Monroe; \BCO Blue; (8) John Does, who
delivered Plaintiff's legal mail on religious days of rest; (9) John Does who aeHasind/or
distributed Plaintiff’'s administrative segregation package from Octohe&0lB through July 11,
2014; (9) John Doe, the supervisor or manager at the prison infirmary; (10) Steven Johnson; (11)
Rev. W. Wilcox; (12) J. ;(13) Z. Goodwin; and (14) Commissioner Marcus Hicks.

Rule 15 provides a partyith the mechanism to amend or supplement its pleadings. Here,
Plaintiff seeks leave tiile the proposed Fifth Amended Complaint because Plaintiff cannot timely
file an Amended Complaint as of right pursuant to Rule 1Kale 15(c) is employed when a
party seeks to add a new claim against an existing party or a new claim againgtaty\evut
the statute of limitations has run on the claim. If the statute of limitti@snot expired, the Court
considers the amendment under Rule 15(a) or (b). When a party seeks to addadtefdine
applicable period of limitatiahas run, the clen will be futile unless the Court determines that
the claims relate back to the original Compla@sta v. J. Fletcher Creamer & Sons, |ngo.
16-CV-8492CCGSCM 2018 WL 3756445 at *2 (D.N.J. August 8, 2018).

Rule 15c) will defer tostatelaw providng the applicable statute of limitations if the law
is more generous than Rule 15. Here, N.J.S.A. 2A:24#ovides the statute of limitatisor
Plaintiff's claims. Pursuant to New Jersey Court Rule3}:9

Whenever the claim or defense asserted inittended pleading arose out of the conduct,

transaction or occurrence set forth or attempted to be set forth in the origathhgleghe

amendment relates back to the date of the original pleading; but the court, in addiion to it
power to allow amendmenmay, upon terms, permit the statement of a new or different
claim or defense in the pleading. An amendment changing the party against whom a claim
is asserted relates back if the foregoing provision is satisfied and, within tlogl peri
provided by law forcommencing the action against the party to be brought in by
amendment, that party (1) has received notice of the institution of the datdhe party

will not be prejudiced in maintaining a defense on the merits, and (2) knew or should have

known that, but for mistake concerning the identity of the proper party, the action would
have been brought against the party to be brought in by amendment.

16



The New Jersey Court Rules provide a relation back rule that is substantialgr sarRule 15,
not more generous than Rule 15, so the Court will apply Rule 15(c).

Rule 15(c) is not simply an “identity of transaction te§tdstg 2018 WL 3756445 at *2
(quotingGlover v. F.D.1.C. 698 F.3d 139, 145 (3d Cir. 2012)). The key inquiry under Rule 15(c)
is “whetherthe original complaint adequately notified the defendants of the basis for lididity t
plaintiffs would later advance in the amended complaldt.”

An amendment seeking to add a party as opposed to expanding upon allegations in the
pleading requires a more stringent relation back anallgki¢citing Zavian v. Pride Fin., LLC
2016 WL 3574008, at *4 (D.N.J. June 30, 2016)). An amendment seeking to add a party requires
a showing beyond the fact that the claim arose out of the same conduct, transactionrrence
as the allegations originally pleBeuerstack v, WeingNo. 12cv-4253 2013 WL 3949234 at *2
(D.N.J. Jul. 30, 2013). New claims against new parties will only relate back dldhas or
defenses “arose out of the conduct, transaction,curoence set outor attempted to be set eut
in the original pleadingandif within the service period, the defendant(s) “(i) received such notice
of the action that it will not be prejudiced in defending on the merits; and (ii) knskoatd have
known tat the action would have been brougtainst it, but for a mistake concerning the proper
party’s identity.” Fed. R. Civ. P. 15(c)(1).

Lastly, a party may use Rule 15(d) when it seeks to add claims or defenses bastsl on f
that happened after the origirpleading was filecdPursuant to Rule 15(d), the Court has discretion
to allow a party to serve a supplemental pleadimguding allegations that occurred “after the
date of the pleading to be supplemented.” Fed. R. Civ. P. 15(d). The Court may allow a

supplemental pleading even if the prior pleading is deficldnt.
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Even though Rule 15(d) does not include the “same express mandate” as Rule 15(a) to
freely grant amendment, this subsection “serves judicial economy, avoids mtyjtgdlitigation,
and promotes ‘as complete an adjudication of the dispute between the parties as pgssible
allowing the addition of claims which arise after the initial pleading are filddassoun v.
Cimming 126 F. Supp. 2d 353, 360 (D.N.J. 2000)(quotdignside West Corp. v. Exxon Co.,
U.S.A, 761 F. Supp. 1118, 1134 (D.N.J. 199RMe 15(d), like Rule 15(a), is not without its
limits. The Court should freely grant leave to file a supplemental complainttalsgue delay,
bad faith, dilatory motive, undue prejudice to defendants, futility, or the supplementairéantst
connectedo the original pleadingd. at 361 (citingQuaratino v. Tiffany & Cq.71 F.3d 58, 66
(2d Cir. 1995)).

In Garrett, the Third Circuit explainedhat when an amended complaint presents
“additional claims arising out of the events described in the original complaint, but ware
not set forth in prior pleadings” and alpoesentnew facts and claims that occurred after the
original complaint was filedhe anended omplaintfunctionsas both an amended complaint and
a supplemental complainHere, because Plaintiff seeks to add claims that arose out of the
allegations described in the original Complaint, and claims that occurred afterigieal
Complaint was filed, the proposed Fifth Amended Complaint functions as both an amended
complaint and a supplemental complaint.

Defendants assert that nearly all of Plaintiff's newly added claims arebtimed.ECF
No. 136 at 18Plaintiff counters that the newly added claims relate battetoriginal Complaint
and thus are not timearred.ECF No. 1262 at 35. Essentially Plaintiff seeks recourse fan
alleged pattern ofiarassment and discrimination perpetuated by NJSP empldogeats.3; See

ECF No. 1263. Thus, Plaintiff argues thall newly added claims relate batk the original
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Complaint. ECF No. 1262 at 35. Although the conduct giving rise to new claims represent
separate events, Plaintiff argues that the events are part of one set of opectiire tfee
aggregateld.; SeeECF No. 126-3.

a. The Proposed Amendment Would Cause Further Delay and Prejudice to
Defendants.

Delay may be considered undue when a movant has had several opportunities to amend the
complaint.Rolo v. City Investing Co. Liquidating Trudtl5 F.3d 644, 6585 (3d Cir. 1998). In
Rolg the Third Circuit found that Plaintiffs’ propos&RC amouned to Plaintiffs repleading
allegations that Plaintiffs could have, and should have, asserted earlier indhe Fagtther, the
Third Circuit found inLorenzthat a thregyearperiodbetween filing the original complaint and
Plaintiffs proposed Amended Complaint was unreasonable because Plaintiff hadl sever
opportunities to amendLorenz v. CSX Corpl F.3d 1406, 1414 (3d Cir. 1998). contrast, the
Marinac Cout found it appropriate to allow an amendment four years after the original Complaint
was filed because “any delay has little to no effect on the timing of resolutionsah#tter.”
Marinac v. Mondelez International, Inc2019 WL 351900, at *3§D.N.J. Jan. 29, 2019)The
guestions of undue delay and bad faith turn on “plaintiff’'s motives for not amending their
complaint to assert their claim earlie€bchlearLtd. v. Oticon Medical AB2019 WL 3429610,
at *10 (D.N.J. Jul. 7, 2019).

Here, Plaintiff's proposed Fifth Amended Complaint largely amounts ipleading
allegations that could have been asserted in Plaintiff's four prior Amended Coisipldie Court
cannot continue to allow Plaintiff to add and remove parties in this aogefinitely. Plaintiff
hascontinuously soughb correct errors of omission of certain Defendants. The Court does not
guestion the veracity @flaintiff’'s contentiorthat such errors are unintentional; however, the Court

guestions the repeated addition and deletion of certain Defendants, namely Johnsonand Wilc
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The removal ofJohnson and Wilcox cannot la@ unintentional error because Plaintiff
explicitly sought to substitute Johnson and Wilcox out of this acBeeECF No. 75 Plaintiff
named Defendas Johnson and Wilcox as Defendants inSA€. SeeECF No. 1. Plaintiff then
removedJohnson and Wilcox as named Defendants infh€. SeeECF No. 45. It is unclear if
such omission was intentional, as Defendants argue, or accidental. Plainbffesisent Request
for Default against Johnson and Wilcamdicates that such omission was unintentional.
Regardless, Plaintiff filed a Motion to Substitute specifically seekingeooveJohnson and
Wilcox from this action.SeeECF No. 75Plaintiff cannot now claim inadvertence or accident in
omitting these Defendants from H&C when he intentionally substituted themt of this case.
Thus, the Cort finds that Plaintiff cannohow amend his=AC to add Johnson and Wilcox as
Defendants.

Plaintiff also attempts to rename Ms. Vaughan as a Defendant because hetdawsv
the identity of the person who replaced Ms. Vaughan. However, pursuant to Federal &®uike of
Procedure 25, “Jane Doe” was substituted for Ms. Vaughan because Ms. Vaughan no longer holds
her position at the NJSP. ECF No. 82 at 2. The Court will not permit Plaintiff to remame
Defendant he intentionally sought to remove from #uon.SeeECF No. 74. Plaintiff cannot
seek to add Ms. Vaughan as a Defendant simply because he does not know the identity of the
person who replaced Ms. Vaughan at the NJSP.

While Defendants complain of undue delay, which has certainly occurred, they have not
opposed most of Plaintiff's Motions, including several Motions to Amend, Motions to Sufgstitut
and Motions for Extension of Time to SerRegardless, the delay in this caseredominantly

caused and perpetuated by Plaintiff.
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While there is a libral policy favoring amendment, that is weighed against any delay, bad
faith, dilatory actions, and unfair prejudice to Defendants. The Court has ¢ebtaan liberal in
the number of Amended Complaints Plaintiff has been permitted to file. This cabedra
pending for five yearsand Plaintiff's repeated amendments and substitutions of parties, at this
point, havecaused significant delay theresolution of this disputd’he Court has yet to enter a
Scheduling Order, and the parties have not engaged in discovery.

The significant delay ialsounfairly prejudicial to Defendants. Plaintiff has attempted to
add and remove Defendants at will, giving little assurance as to which Defentdamtif Fvill
ultimately proceed against. Further, as time elgpsénesses’ memories fadand potential
Defendants are more difficult to locate rddefend because they may have left their position at
NJSP.

b. The Claims Plaintiff Seeks to Add are Futile.
i. Plaintiffs New Claims Against Existing Parties
1. Equal Treatment Claims Against Defendants Elchabi and Davis

In the proposed Fifth Amended Complaint, Plaintiff addaal protection claims against
Defendarg Elchabi and DavisWVhile expanding allegations against existing Defendants is viewed
by the Court mordiberally, the Court finds that Plaintiff's undue delay in adding Defendants
Elchabi and Davis outweighs the liberal policy of fregéymitting amendmenPlaintiff does not
explainwhy hewaiteduntil the proposed Fifth Amended Complaint to add these Defendants to
the existing “Equal Treatment Violations” section of his Complaint. Absendue delay,

Plaintiff's claims against Defendants Elchabi and Davis are futile.

2 This case has been pending for three years in this Court but was initiated fivagearstate court.
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To state an equal protection claiRlaintiff must show the conduct of Defendants ‘*t{adl
a discriminatory effect and (2) [was] motivated by a discriminatory purpBsadiey v. U.§ 299
F.3dat 205.“To prove discriminatory effect, [Plaintiff must] show that [he] is a membea of
protected class and that [he] was treated differently fsomilarly situated individuals in an
unprotected classld. at 206.Plaintiff's allegations dmot suggest a discriminatory effect.

Plaintiff claims Defendants Elchabi and Dadisnied him equivalent means to celebrate
and observe religiouslidays.ECF No. 1263 at 7.Plaintiff states that he has the right to observe
a seventkday Sabbath and includes details about what the Sabba#tvancentails.Id. at 8.
However, Plaintiff does not assert a single fact demonstrating conduct on dfebafiendants
Elchabi and Davis that interfered with his right to observe the Salfbe¢hld.at 7-8. Further,
Plaintiff does not allege that he was treated difféyemdm similarly situated individual$d. Thus,
Plaintiff's equal protection claimaginst Defendants Elchabi and Davis futde.

Similar to Judge Matrtinotti’s reasoning in the Court’s Opinion [ECF No. 81], in light of
the above analysis, the Court need not evaluate whether Plaintiff's clarharaed undereck
v. Humphreyor a qualified immunity affirmative defens8eeECF No. 81 at 10, n. 7. If such
analysis is warrantefibr the Defendants in this action, the Court finds that such arguments are
better suited for consideration in the motion to dismiss corfsed.Chubb INA Holdings, Inc. v.
Chang No. 16€v-2354 2016 WL 6841075, at *6 (D.N.J. Nov. 21, 2D16

2. Section1985Claims Against Defendants Elchabi and Davis

Plaintiff also adds claims against Defendants Elchabi and Davis under 42 U.S.C.§ 1985.
Section 1985 provides remedy against private conspiracies and conspiracies by state actors. To
prevail on a 8 1985 claipRlaintiff must show? (1) a conspiracy; (Zpr the purpose of depriving,

either directly or indirectly, any person or class of persons of the equal protectieria#s or of
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equal privileges and immunities under the laws; and (3) an act in furtherance of theacgnspi
(4) whereby a person is either injured in his person or property or deprived of any right egerivil
of a citizen of the United Std.” United Bhd. of Carpenters & Joiners of Am., Local 610, ALF
CIO v. Scott463 U.S. 825, 828-29, 103 S. Ct. 3352, 3356 (1983).

On the face of the Fifth Proposed Amended Compl&iaintiff cannot demonstratbat
these elements are met. Plaintiff claim

Commissioner Hicks, Charles E. Warren Jr., Imam Rasul Suluki denied my requeest for

Sabbath day [d]iet without any legitimate penological interest while granting faites

and religions similar request to meirsuch denial wasl/is religiously discrinatory against

me. A direct attack on my religious beliefs. Because Steven Johnson, Rev. W. Wilcox,

Bruce Davis andmam J. Elchabi have, or currently occupy the respective offices of

Charles E. Warren Jr., and Imam Rasul Suluki; they are to be helaalgrdable for the

continuing and ongoing constitutional violation(s) claimed against Warren[,] Sulukil,]

and/or HicksThey have notice of my claim(s) and the power/authority to grant relief but

are allowing them to continue after having inherited thedecessof$ responsibilities.
ECF No. 1263 at 22 .Plaintiff seems to allege that the named parties attempted to or did deprive
him of equal protection under the law by discriminating against his religious b&efsving
religious discrimination alone is not enough to assert a meritorious 8 1985 claimallégatons
clearly do not show a conspiracy or an act in furtherance of that consgtaoytiff fails to
demonstrate that Defendants Elchabi and Davisesbwith other NJSP employees to discriminate
against Plaintiff because of his religious beliéfarther, Plaintiff fails to submit the injury that
resulted from the alleged discrimination. As such, Plaintiff's § 1985 clainfsitilee

3. Jane Doe, Ms. Vaghan's Replacement

Jane Doe was first named as a Defendant in Plain&ifS. SeeECF No. 104. However,

Plaintiff did not assert any allegations against Jane Doe iRARe Id. Plaintiff's proposed Fifth

Amended Complaint repeats allegations against Ms. Vaughan and alleges that Jane Doe

“personally continues Ms. Vaughan’s violations.” ECF No. 126-3 at 11.
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Theevents complained aftarted as early as 2018 when it appears Jane Doe replaced Ms.
VaughanSeeECF No. 74. The allegations against Jane Doe appear to be present and ongoing and
as suchare not timebarred These events cleartyccurred after the original Complaint was filed
in 2015, so the Court will use Rule 15(d) to determine if Plaintiff should be permittéel tioefse
claims as a supplemental pleadiAg this point, adding claimthat accrued over three years after
the original pleadingvas filedwill unnecessarily delay this action. Plaintiff cannot continue to
delay this action by adding new claims year after year agdiifistent prison employees. This
action will not proceed out of the earliest litigatistagesif the Court continues to permit
Plaintiff's repeated amendments. The purpose of Rule 15(d) is to allow fewitt@djudication
of disputes. If the Court continually allows Plaintiff's practice of adding naunsl and/or parties
indefinitely, that will certainly run contrary to Rule 15(d)’s purpose. Nonetheless, even if the Court
found no delay, Plaintiff's claims against Jane Doe are futile.

Plaintiff alleges that “Jane Doe” has burdened Plaintiff's practiceel@ion, has been
deliberately indifferentd a serious nutritional need, and denied Plaintiff equal treatment under the
law. ECF No. 1263 at 14. In relatiorio each of these claims, Plaintiff alleges that Ms. Vaughan
and/or her replacement, Jane Doe approved Plaintiff's request to receiveher Hies. Id.
However, Plaintiff alleges that other inmates not on a Kosher diet received ‘fiargiens with
greater nutritional value and a posted daily mefdi. Plaintiff claimed that the Kosher diet did
not meet his nutritional needSee Id.at 1114. Plaintiff claims these differences are due to
“deliberate animus toward me and my religious beliefs in order to deliberately bnederactice
and observance of the samkl”at 12.Facially, Plaintiff's allegationsdo notshowthat Jane Doe
intentiorally acted to put “substantial pressure on [Plaintiff] to modify his behavior taeibia

beliefs” as is required to prove a violation of the First Amendment free sgalauserhomas v.
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Review Bd.450 U.S. 707, 717-18 (1981). Thus, Plaintiff's burden on practice of religion claim is
futile.

Further, taking Plaintiff's claims as true, Plaintiff does not show that JaaeaEted with
deliberate indifference to Plaintiff's health. “To establish a violation ofHghth Amendment
right to adequate medical care, a plaintiff must show (1) a serious medical need, actd (®)
omissions by prison officials that indicated deliberate indifference to tedt®learpe vMeding
No. 10cv-4276, 2011 WL 3444320 at *4 (D.N.J. Aug. 11, 2001)(citrsiellev. Gamble 429
U.S. 97, 106 (1976)“A serious medical need is a need diagnosed by a physician that the physician
believes to require medical treatment, or a need that is ‘so obvious that a lay paukbeasgily
recognize the necessity fordoctor's attention.”Sharpe 2011 WL 3444320 at *4 (quoting
Monmouth CountyCorr. Inst.Inmatesv. Lanzaro834 F.2d 326, 3473d Cir.1987)(citation
omitted)). Where denial or delay in treating a medical need would cause an inmate to suffer lif
long haricap or permanent loss, the medical need is sethBaintiff does not allege a medical
diagnosis provided by a physician related to the Kosher diet approved by Jane Doe. Plaintiff als
fails to show thathe Kosher diet approved by Jane Doe wouldsesa life-long handicap or
permanent loss. Thus, Plaintiff's deliberate indifference claim againsDianes futile.

With regard to the equal treatment allegations, Plaintiff does allege differeéntdreao
those similarly situatedECF No. 1263 at14. Plaintiff alleges that other inmates not on a Kosher
diet received larger portions of food containing greater nutritional vélantiff claims he is
being punished “through religious animus and discrimination.” However, Plaintiff doessenhpr
factual allegations showing that difference in portion, nutritional value, or qualityoiesh Was
motivatedby “deliberate animus” toward his religious beliefs. Thus, Plaistéfjual protection

claim against Jane Doe is futile.
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ii. Plaintiffs New Claims Against New Parties
1. Commissioner Hicks

Plaintiff claims that while he knew dDirector” Hicks, he did not know that he was the
head of the RIC until recentleCF No. 141 at 6Plaintiff argues that he did not seek to cause
delay and is not now namirigr. Hicks as the head of the RIC in bad faith. However, in each
iteration Plaintiff's pleadings, he refers to “Director Hicks” under thadiveg “DEFENDANT:
Head of the RIC so Plaintiff's claim that he did not know that Hicks was the head of the RIC
until recently appears to be untrue.

The events giving rise to Plaintiff's claims against Mr. Hicks occurred bdierertginal
Complaint was filedand thus the Court must determiwvbether the claims against Mr. Hicks
relate back under Rule 15(@)Jaintiff allegesn the proposed Fifth Amended Complaias$ hedid
in prior Amended Complaints, that he submitted a redqoest weekly Sabbath day diehder
“ACA 10A:17-5.9(d)” to Defendant Sulukin December 12, 2011. ECF No. 126at 8. Defendant
Suluki denied Plaintiff's request and informed Plaintiff thahbdreferred Plaintiff's request to
the RIC for consideration on January 10, 20itR2.Plaintiff alleges that he did not receive a
response from thRIC, so he sent a copy of his request to Director Hicks on July 30, RDHE2.

9. Plaintiff alleges that he was informed by the Office of the Ombudsman thacisst was
forwarded to Administrator Charles E. Warréh.

It is dear that Plaintiff knew, or should have known that Hicks was the head of the RIC
when he was instructed by Defendant Suluki that his request was referred to the Ri&raifid P
subsequently contacted “Director Hicks” when the RIC had yet to respoisgiramhest. Plaintiff
referred tdHicks under the section “DEFENDANT: Head of the RIC” in eAarended Complaint

yet waitedurtil the proposed Fifth Amended Complaint to name him as a Defer&zeECF
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Nos. 21 at 9, 45 at 7, 75 at 14, and 104 aE®enthough Plaintiff clearly intendeblr. Hicks to

be a Defendant in this actioklr. Hicks did not receive notice, pursuant to Rule 15(c), such that
the Court could allow Plaintiff's claim to relate back to the original pleadingake advantage

of Rule 15¢), Plaintiff had to provide notice to Mr. Hicks within the time period provided by Rule
4(m), 90 days. Additionally, Mr. Hicks had to know or should have known that an action was
meant to be brought against him. Plaintiff did not put Mr. Hicks on notice such that Mr. Hicks
should have anticipated suit against him within 90sd&er the Complaint was filed.

Plaintiff has had more than enough opportunities to nisimeHicks as a Defendant yet
waitednearly eight years after the alleged incident giving rise to Plaintiff's claitake action
againstMr. Hicks. Further, because the events giving rise to Plaintiff's allegations against Mr.
Hicks occurred in 2011 and 2012, these cldikedy would have been barred by the tyear
statute of limitatios even if Plaintiffnamed Mr. Hicks in the original Complaint filed in 2015.
Plaintiff does not assert facts suggesting that a tolling doctrine is applidatdech, the claims
are futile.Thus, the Counwill not permit Plaintiff to addVir. Hicks as a Defendant in this action.

2.  Mercer County Sheriff’'s Office Deputies and John Doe with the
Initials “@ .C.”

The Court will not permit Plaintiff to file new claims against the Depufessanorski, S.
Napierkowski, Niv. Napierkowski, and John Doe with the initia®.C” as a supplemental
pleading. Plaintiff alleges that the Deputies refused to serve the John Doe Defenmdaune 30,

2016, August 15, 2016, and January 17, 2ECFEF No. 1263 at 27.Further, Plaintiff received
correspondence on July 5, 2016, August 29, 2016, and September 14, 2016, signed g Officer
stating the John Does cannot be served because Plaintiff did not provide both the names and
addresses for the John Does; Plaintiff only provided addredsEg:titiousJohn Doe Defendants

cannot be served without a name, or sufficiently identifying informaéind,address so, on the
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face of Plaintiff’'s pleading, the Court finds that Plaintiff has not pled a caus&tioh for which
relief can be granted.

Even if Plaintiff did plead sufficient claims, such claims are barred by thg¢anstatute
of limitations period A statute of limitations defense is generally unavailable in a motion to
dismiss filed under Rule 12(b)(6). However, there is an exceptidrere the complaint facially
shows noncompliance with the limitations period and the affirmative deferessty@dppears on
the face of the pleadingOshiver v. Levin, Fishebein, Sedran & Bermaa F.3d 1380, 1384 n.1
(3d Cir. 1994);See also Robinson Johnson 313 F.3d 128, 135 (3d Cir. 2002). Here, the Court
finds that, on the face of Plaintiff's proposed Fifth Amended Complaint, a detewnirain be
made on the statute of limitations issue.

“It is well-setted that actions seeking a remedy under 42 U.S.C. § 1983 are governed by
the statute of limitation applicable to state personal injury claims, depending om tberause
of action accrued.”County of Hudson v. Janiszewski20 F. Supp. 2d 631, 649 (D.N.J
2007)(citingCito v. Bridgewater Twp. Police Dep892 F.2d 23, 25 (3d Cir. 1989). A twear
statute of limitations period applies to personal injury claims in New Jersey.N.2&514-2.
Thus, claims brought pursuant to § 1983 that accrued in Nem&yJare subject to a tweear
statute of limitations period. While the statute of limitations period is determined byastate
federal law governs when the cause of action accitvadlace v. Katp549 U.S. 384, 387, 127
S.Ct. 1091, 1095, 166 L.Ed.2d 973 (2007). A cause of action accrues once the plaintiff has a
“complete and present cause of action” meaning “the plaintiff can file suit aaith oblief.” Id.
(quotingBay Area Laundry and Dry Cleaning Pension Trust Fund v. Ferbar Corp. of 524l
U.S.192, 201, 118 S.Ct. 542, 139 L.Ed.2d 553 (1997). Importantly, the date of accrual stems from

the date when a plaintiff knew or should have known that the injury occurred, not when a plaintiff
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realizes he or she realizes the injury gives rise to a legadjpizable claimPederson v. Nat'l
Collegiate Athletics Ass,No. 14-2544, 2015 WL 7573200, at *3 n.5 (D.N.J. Nov. 24, 2015).
Plaintiff argues that Defendants fail to prove the statute of limitations affirmatieasse
because they do not show that any tolling doctrine is inapplicable. However, plaintiffs lgeneral
bear the burdeaf demonstrating that a tolling doctrine appli8shmidt v. Skolag70 F.3d 241,
251 (3d Cir. 2014)(citingpalrymple v. Brown549 Pa. 217, 701 A.2d 164, 167 (19%8&e also
Pizio HTMT Glob. Sols555 Fed. Appx. 169, 1767 (3d Cir. 2014)see alscHammer v. Cardio
Med. Prod., Inc.131 Fed. Appx. 829, 831 (3d Cir. 2005). The Supreme Court and Third Circuit
have both noted that the doctrine of equitable tolbhguldbe appied sparingly.Winder v.
Postmaster Gen. of U,%28 Fed. Appx. 253, 256 (3d Cir. 2013)(citingin v. Dep’t of Veterans
Affairs, 498 U.S. 89, 96 (1990)). Here, the events giving rise to Plaintiff's claims against the
Deputes and OfficetdC, accrued over two years ago. Plaintiff has failed to assert any facts
showing that a tolling doctrine could apply to his claiffiBus, the claims against the Mercer
CountySheriff’'s Office Depues and John Doe with the initials @ &e futile.

3. John Does, Who Deliveed Legal Mail to Plaintiff on Religious
Days of Observance

The Courtalsofinds that Plaintiff's claims against the NJSP mailroom staff are futile.
Plaintiff alleges a “pervasive and continuing, general, pattern of harassment bgrjjpatgees
intended to discourage and[/Jampede]or prevent justice being dondd. at29. Plaintiff claims
that mailroom personnel delivered him legal mail on the following dates: October 12, 2016,
December 3, 2016, April 30, 2017, October 5, 2017, October 12, 2017, and April 6,]&018.
Plaintiff explains that these dates are dates of reigyaibservancéd. Plaintiff alleges that he has
written grievances about deliveoy these datesnd even contacted Defense coumsglesting

that the mailroom personnel be restrained from delivering mail to Plaintiffligiots days of
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observanced. The instances complained of occurred after Plaintiff firedoriginal Complaint,
so the Court will use Rule 15(d) to determine whether to allow these claims as ensagpl
pleading.

Plaintiff asserts retaliation, burden on practice of religion, andleprotection claims
against the mailroom staff Defendanibe Court finds thatlmostall theseclaims are barred by
the applicable statute of limitations and are thus futile. As previously mentioneajpheable
statute of limitations period is twgears. Plaintiff alleges that the events giving rise to his claims
occurred on October 12, 2016, December 13, 2016, September 30, 2017, December 5, 2017,
October 12, 2017, and April 6, 2018. Plaintiff does not argue that a tolling doctrine applies.
Plainiff's claims against the mailroom staéfixcept for the claim arising out of the April 6, 2018
event are barred by the twgear statute of limitations

The Court finds the Firth and Fourteenth Amendment claims arising out of the April 6,
2018 eventarefutile. To prove aetaliationclaim, Plaintiff must demonstrate that he engaged in
a constitutionally protected activitjhat the retaliatory action would deter a person of ordinary
firmness from exercising his constitutional rights, and there is a dmksbetween the protected
activity and the retaliatory condud@tomas v. Indep. Twpl63 F.3d 285, 296 (3d Cir. 2006)(citing
Mitchell v. Horn 318 F.3d 523, 530 (3d Cir. 2003)),

Plaintiff was engaged in a constitutionally protected activity, filingslaitg against prison
employees. Plaintiff alleges he was subjected to the adverse action of purposedt) délegal
mail on religious holiday€E=CF No. 1263 a 29-30. Plaintiff alleges that the mailroom staff had
previousknowledge of Plaintiff’'s days of religious observance anghggrievanceselated to

mail delivery on dates of religious observardeat 29. Plaintiff claims that Defendants knew that
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Plaintiff would refuse mail on religious days of observance gketered legal mail on six religious
days of observance from 2016 to 20B.

Taking Plaintiff's allegations as true, the mailroom staff members’ conduct onayitcite
an adverse action sintleey knew abouPlaintiff’'s prior grievances concerning maglceived on
days of religious observance. However, Plaintiff fails to demonstrate that thr@amaistaff
members knowledge of Plaintiff's lawsuits specifically motivated the mailroom staff tivete
mail to Plaintiff, on six occasions over the past several years, on religious day®faobs.
Plaintiff does not allege any facts demonstrating that the mailroom staff kn&aiotiff's
pending lawsuitsand for that reasonntentionally delivered mail to him on days of religious
observance. Thus, orsiface, Plaintifs proposed Fifth Amended Complaint does not state a
viableretaliationclaim.

Plaintiff's unequal treatment claim against the mailroom gaiftso futile. Plaintiff alleges
that he was treated differently based on his religious bdligksthe analysis regarding the claims
against Defendants Elchabi and Dagliscussedupra Plaintiff has nosufficiently allegedhat
the mailroom staff treated similarly situated inmatetio do not share Plaintiff's beliefs
differently. Rather, Platiff summarily alleges he was treated differently from similarly situated
inmatesld. at 30.Thus, Plaintiff's equal protection claims are futile.

4. Officers Martin i, Monroe and Blue

Next, the Court finds that the claims against Officers Martini, MonroeBauralare futile.
Plaintiff explains in the instant Motion that the claims against Officers Martini anardédo
occurred shorthafter Plaintiff’s first request to amend his Complaisd the Court will consider
the addition of these claims under Rule 15@l)at 4. Plaintiff contends that the allegations against

these officers are closely related to the allegations raised in the &otripl
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Plaintiff filed the First Amended Complaint &ugust 7, 2015n state court. ECF No. 136
at 8. Plaintiffdoes not explaihis five-year delay in bringingome ofhis claims against Officers
Martini, Monroe and Blue Plaintiff's claims againsthe Officersarose from events on February
26, 2013, March 7, 2013, August 23, 2017, August 28, 2017, and February 6£261R80. 126
3 at 31. Plaintiff does not present arguments regarding the applicability of any tolling doctrine
The claims arising ouof events that occurred @013 would have been tirmarred when the
original Complaint was filed on August 7, 2Q1&nd thus do not relate back to the original
Complaint Second, the events occurring in 2017 are barred by the applicabjedwstatutef
limitations and thus futile.

While Plaintiff's claim against Officers Martini and Monragising from an event that
occurredon February 6, 2019 is not tirbarred it occurred four years after the original pleading
and addingheclaim at this poinwill unnecessarily delay this action. As discussepra Plaintiff
cannot continue to delay this action by adding new claims year after year agéensntprison
employees. The purpose of Rule 15(d) is to allow fosthi& adjudication of disputes. If the Court
continually allows Plaintiff's practice of adding new claims and/or pamigsfinitely, that will
certainly run contrary to Rule 15(d)’s purpose. Even if there was no, &daytiff's claims related
to the events occurring in 2019 are hikautile.

Plaintiff claims he was denied equal treatment under the law in furtherance adra pétt
harassment and discrimination bJSPemployeeslid. at 31.Plaintiff alleges he received
“tattered ragged brown paper sack with the cereal (within plastic vsg$® such removed from
their cardboard boxesld. at 3132. Plaintiff claims that other inmates received cereal in the
original cardboard boxe#d. Taking Plaintiff's claims as true, receipt atattered food package

on one occasion in no way demoasss discriminatory motive or effect constituting a violation
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of his equal protection rightSeeBradley, 299 F.3dat 205.These actions ae minimusat best.
See McKee v. Hard36, F.3d 165, 170 (3d Cir. 2006hus Plaintiff’'s equal protection claim
against Officers Martini and Monraee futile.
5. John Doe(s) Who Distributed Plaintiff's Indigent Package

Plaintiff alleged thatertain John Doe Defendants denied ttime basic necessities of oral
hygiene” from October 11, 2013 to August 11, 20l4kese claims occurred six to seven years ago
and are clearly barred under the applicabley@ar statute of limitatios Plaintiff does not argue
that any tolling doctrine applieBlaintiff appears to raise factual allegations related to his indigent
padkage for the first time in the proposed Fifth Amended Complaint. Thus, these claims do not
relate back to the original Complaint because they do not arise out of the same condiuet@ec
or transition of the original Complaint. The Court finds that the claims against Joan Do
Defendants who distributed Plaintiff's indigent package are futile.

6. John Doe, the Supervisor or Manager of the NJSP Infirmary

Plaintiff alleges he was prescribed Nutren, a protein and vitamin source, in Bepg&h5
to remedy his weight loskl. at 33. In November 2015, Plaintiff alleges that he was informed that
he no longer met the criteria for Nutren ueed his prescription was not refilldd. at 34. Plaintiff
claims that the discontinuation of Nutren vpast of a conspacy by the NJSP to harass him and
that denial of the prescribed treatment showed deliberate indifference taffRidealth concern
Id.

The Court finds that Plaintiff's Eighth Amendment claims are futile. Plaintiff dos
allege factglemonstrating the infirmargupervisor'sdeliberate indifference to a serious medical
need. It appears that Plaintiff was prescribed a protein supplement to gain aetybhce the

supplement was successful, he was no longer prescribed the suppleregdbtufihassumes that
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Plaintiff no longer met the criteria to receive Nutren because he gained weightf Blantiff
still required Nutren yet was denied it, such denial would likely not result in unngciegketion
of pain or a lifelong handicap opermanent losAtkinson v.Taylor, 316 F.3d 257, 273 (3d Cir.
2003); Estelle 429 U.S. at 106. Further, Plaintiff's claimsare timebarred. Here, the incident
complainedof occurred in November 2015, nearly five years, agol does not relate back teeth
original Complaint because it does not stem from the same conduct, occurrenaesactiton
complained of in the original Complaint.

Plaintiff also fails to demonstrate a sufficient claim for conspiracy. Plairgsérés that
“the custody staff found that my intake of the Nutren posed a direct intrusion upon their ongoing
SOP(s) of harassment...and therefore gained the cooperation wifitheary [supervisor] to
discontinue my Nutren that was prescribed.” ECF No-32634. To prove a conspiracy claim to

violate federal civil rights Plaintiff must show: “(1) two or more persons coespideprive any
person of [constitutional rights]; (2) one or more of the conspirators performs...araowver
furtherance of the conspiracy; and (3) that baet injures the plaintiff in his person or property
or deprives the plaintiff of any right or privilege of a citizen of the United §tatéth the added
gloss under 8§ 1983 that ‘the conspirators act under the color of stateBann#&s Foundation v.
Twp. of Lower Merion242 F.3d 151, 162 (3d Cir. 2001)(quoting 42 U.S.C. 8§ 1983)ntiff's
bare allegation does not demonstrateagreemertty the infirmary supervisor and other NJSP
employees to violate Plaintiff’'s federal civil rights. Thus, Plaintiff's corapirclaim against the
supervisor of the infirmary is futile.

7. J.and Z.Goodwin

Lastly, Plaintiff alleges that Officers J. and Z. @wain have been harassing him to coax

him into committing a disciplinary infraction, requiring placement in Administrative Setoega
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where his access to the law library is significantly limited. ECF No-3l&63536. Plaintiff claims

that J. and Z. Goodwin’s alleged harassing conduct is ongoing and with the intent to prevent
Plaintiff's access to the courtnd to discriminate against hirtd. Plaintiff alleges the events
giving rise to his claims occurred on January 7, 2020, January 16, 2020, and January 1@, 2020.
While Plaintiff's claims are not timbarred, the relevant incidents occurred five years after the
original pleading, and adding such a claim at this point will unnecessarily delay tbis acti

As previously stated, Plaintiff cannot continue to delay this action by adding new claims
year after year againdifferentprison employees. The purpose of Rule 15(d) is to allow for the
swift adjudication of disputes. If the Court allows Plaintiff's practice of continuatirg new
claims and/or arties that will certainly run contrary to Rule 15(d)’s purpoBegardless adelay
or prejudice, Plaintiff's claims are futile.

To establish that Plaintiff was denied meaningful access to the doeimsust show: “(1)
actual injury, such as the lossrejection of a legal claim; and (2) that the lost or rejected legal
claim is not frivolousSanders v. Phila. Dist. Attorney’s Offjc@16 Fed. Appx. 68, 72 (3d Cir.
2013). Plaintiff recounts what appears to baexiesof general grievances rather thgresific
factual allegationsupportingan access to coagrtlaim. ECF No. 128 at 3537. Plaintiff also
alleges that his access to the law library was restrilcteak 35.Restricted access to ttaav library
alonecannot sufficiently support an accéssourts claimSee_ewis v.Casey518 U.S. 343, 351,

116 S.Ct. 2174, 2180, 135 L.Ed.2d 606 (1998intiff also does not present any facts
demonstrating that an actual injury, through the lossmafrdfrivolous, arguable claimelated to
the allegedconduct of J. and Z. Goodwihristopher v. Harbury536 U.S. 403, 4136, 122

S.Ct. 2179, 2187 (2002). Thus Plaintiff's claims against J. and Z. Goodwin are futile.
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Plaintiff also fails to sufficiently allege an equal protection claim. As stated above
Plaintiff's allegations against J. and Z. Goodwin are a recounting of general grietraatas not
specifically show that he was treated differently than those similarly esitt@atsupport an equal
protection claim. Thus, Plaintiff's equal protection claims against J. and Z. Gooanfurtie.

V. CONCLUSION

Plaintiff's proposed Fifth Amended Complaint largely amountthé&repleading oprior
allegations and alleging new, mostly thibarred claimslf permitted, theproposed amendment
will unduly delay this case and prejudice Defendants. Lastly, the newly added ahaimes i
proposed amendment fail to sufficiently state claims for rele€ordingly,

IT IS on this 28 day of September 2020,

ORDERED that Plaintiff's Motion to Amend [ECF No. 126] BENIED; and it is further

ORDERED that the Clerk is directed to send a copy of this Order to Plaintiff's address of
record by regular U.S. mail; and it is further

ORDERED that this Ordeterminates ECF No. 126and it is further

ORDERED that under a separate Order the Court will enter a Scheduling Order to ensure
the timely completion of discover.

s/Douglas E. Arpert

DOUGLAS E. ARPERT
UNITED STATES MAGISTRATE JUDGE
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